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PRELI M NARY STATENMENT

Appel | ant, Roderick M chael O ne, appeals the March 8, 2002
deni al of his notion for post-conviction relief, and the October
29, 2002 denial of his notion for rehearing, filed in the

Circuit Court of the Fourteenth Judicial Circuit, Bay County,

Fl ori da. References to appellant will be to “Onme” or
“Appel lant,” and references to appellee will be to “the State”
or “Appellee.” The record on appeal in the instant case
consi sts of twenty-one (21) volunmes and will be referenced as

(PCR) followed by the appropriate volune and page nunmber. The
record on appeal fromOne’'s direct appeal, Case Nunber 81, 645,
will be referenced as (TR) followed by the appropriate vol une

and page nunber.

STATEMENT OF THE CASE AND FACTS

Ornme appeals the trial court’s March 8, 2002 denial, after
an evidentiary hearing, of his notion for post-conviction relief
and the October 29, 2002 denial of his notion for rehearing. At
trial, Ome was represented by M. Walter Smith. The State was
represented by M. Steve Meadows. Many of the “facts” cited by
Onme in his initial brief are wthout record support or
citation. Accordingly, the State will provide its own statenment

of the facts in this case.



Orme was charged on March 26, 1992 with first degree nurder,
one count of robbery and one count of sexual battery. The
rel evant facts concerning the March 1992 nurder of Lisa Redd are

recited in this Court’s opinion on direct appeal:

Roderick M chael Ornme had an extensive history of
substance abuse for which he previously had sought
treatment at a recovery center in Panama City. On the
nmorning of March 4, 1992, O ne suddenly appeared at
the center again, despite a |apse of about a year
since his prior treatment. He was disoriented and
unable to respond to questions, but he did nanage to
wite a nmessage. It was "LEE'S MOT RML5."

Wil e a breathal yzer returned negative results, Onme's
bl ood tested positive for cocaine and he was show ng
signs of acute cocaine withdrawal. He was cold, his
face was flushed, and he was exhibiting synptons |ike
deliriumtrenens. An attending physician placed O nme
in intensive care for thirty hours. 11 egal
barbiturates were found in Orne's possession.

Lee's Motel was located only a few blocks from the
recovery center. Sonmeone at the center tel ephoned the
nmotel and said that a man who sounded hysterical had
said to check room 15. The owner did so and found the
body of a woman who had been badly beaten. Senmen was
found in the victims orifices, but DNA testing could
not identify a DNA match. One sanple taken from the
victinm s panties, however, held materi al that matched
the pattern of Onme's DNA. Orne's underpants al so had
a mxed blood stain matching both One and the
victims genotype. One's fingerprints were found in
the nmotel room and his checkbook and identification
card were found in the victims car, which was parked
out si de.

The cause of death was strangul ation. There were
extensive bruising and henorrhaging on the face,
skull, chest, arns, left |eg, and abdonen, indicating
a severe beating. The abdom nal henorrhagi ng extended
conpletely through the body to the back and invol ved
the right kidney. Jewelry the victim always wore was
m ssing and was never found. Police later identified
the body as that of Lisa Redd, a nurse. Orme
acknowl edged that he had summopned Redd to his notel

2



room the day she was killed because he was having a
"bad hi gh" after freebasing cocaine. Onme and Redd had
known each other for some tinme, and Ornme called her
because she was a nurse.

On March 4, 1992, One told police he had | ast seen
Redd twenty mnutes after she arrived at his notel.
Orne said she had knocked a crack pipe fromhis hands,
apparently resulting inthe | oss of his drugs. He |eft
to go partying soon thereafter. In this statenent, he
al so said that this was the first time he had abused
cocai ne since 1990 and that he did not renmenber being
at the addiction recovery center.

The following day Orne gave a lengthier statement to
police. In this one, he said that Redd had arrived at
his nmotel room between 9 and 10 p.m She sl apped his
crack pipe out of his hands and swept several pieces
of crack into the toilet. One said he then took the
victims purse, which contained her car keys, and
drove away in her car. One said he |eft and returned
several tinmes and that it was still dark when he
realized sonmething was wong with Redd. The last tinme
he returned, however, he could not enter because he
had left the notel key inside the room

At trial, Onme testified that Redd had arrived at his
motel room at 7, 8, or possibly 8:30 p.m He again
said he returned to the notel room at sonme point. At
this time he realized Redd's body was cold and that
somet hing was wrong. But he said the next thing he
remenbered was being in the hospital. Robert Pegg, a
cab driver, testified at trial that he had picked up
Onme at Lee's Motel around 8 p.m A man who I|ived
across fromthe notel, Joseph Lee, also testified. He
said that he generally kept track of what was
happening at the motel and had first noticed the
victims autonobile there around 9:30 or 10 p.m Lee
said he saw One |leave and return several tines
Before going to bed around 2 a.m, Lee said he saw
Onme leave in the victims car once nore. Anot her
w tness, Ann Thicklin, saw soneone slowy drive the
victims car into Lee's Mdtel around 6:15 a. m

The jury convicted Orne on all counts and reconmended
death on a vote of seven to five. The defense waived
the mtigator of no prior crimnal history and asked
for the jury to be instructed on the age mtigator

the two statutory nental mtigators (substanti al
i npai rment and extrene enotional disturbance), and the

3



O ne

catch-all mtigator. The state asked for three
instructions: murder commtted in the course of a
sexual battery; heinous, atrocious, or cruel; and
pecuni ary gai n.

Shortly before sentencing, the defense asked the court
to consider the "no significant prior crimnal
hi story" factor based on the presentence i nvestigation
("PSI") and penalty-phase testinony. The defense
stated that it had waived the factor to prevent the
State from introducing a rebuttal w tness about an
al | eged prior sexual assault conmmtted by Orne.

The trial court stated that it had considered this
motion. Shortly thereafter the judge sentenced O ne
to death, finding all three aggravators argued by the
State. In mtigation, the trial court found both
statutory nmental mtigators and gave them "sone
wei ght," but concluded they did not outweigh the case
for aggravation. The Court rejected the other factors
argued by Orne: his age (30), his love for his famly,
an unstabl e chil dhood, potential for rehabilitation,
and good conduct while awaiting trial.

v. State, 677 So.2d 258, 260-261 (Fla. 1996).




Orne rai sed eight issues in his direct appeal.! This court

affirmed Orne’s conviction and sentence in One v. State, 677

So.2d 258 (Fla. 1996). On August 22, 1996, this court issued
its mandate in Onme’s direct appeal. One filed a Petition for
Wit of Certiorari with the United States Suprene Court. The
United States Suprenme Court denied review on January 13, 1997,

in Ome v. Florida, 117 S.Ct. 742 (1997)(PCR I11. 416).

On Decenber 12, 1997, One filed a tinmely notion to vacate
hi s judgnent and sentence with special |eave to anend. On July

19, 2001, Orne filed an anended nption to vacate his convictions

(1) it was error to deny Orne’s notion for a judgnent of
acquittal when the case against him was purely circunmstantia
and the State failed to disprove all reasonable hypotheses of
i nnocence; (2) it was error to deny Orne’s notion to suppress
his statenents to officers on grounds he was too intoxicated
with drugs to knowi ngly and voluntarily waive his right to
remain silent; (3) death is not a proportionate penalty in this
case because his w1l was overborne by drug abuse, and because
any fight between the victimand himwas a "lover's quarrel”
(4) because his nmental state at the tinme of the nmurder was such
that he could not forma "design" to inflict a high degree of
suffering on the victim the trial court erred in instructing
the jury regarding, and in |ater finding, the aggravating factor
of heinous, atrocious, or cruel; (5) the trial court erred when
it failed to weigh in mtigation the fact that Onme had no
significant prior crimnal history; (6) the trial court erredin
declining to give a special instruction that acts perpetrated on
the victimafter her death are not relevant to the aggravator of
hei nous, atrocious, or cruel; (7) the instruction on heinous,
atrocious, or cruel violated the dictates of Espinosa v.

Florida, 505 U.S. 1079(1992); (8) he was incapable of form ng
the specific intent necessary for first-degree nurder and
accordingly he cannot be sentenced to death.

5



and sentence.? He once again requested special |eave to anend
as additional public records becone avail able. Orne raised
twenty-five claims in his anmended notion for post-conviction

relief.s

2 At a status conference held on March 21, 2001, counse
for M. Onme informed the court he had no objections to the
state agencies’ conpliance with his request for public records.
Counsel informed the trial court “we’ve finished with the public
records aspect of this case.” (PCR Vol. XIlIl 1486). At
counsel’s request, with no objection fromthe State, the trial
court set July 20, 2001 as the deadline for One to file his
amended notion for post-conviction relief. O me’s anended
nmotion for post-conviction relief was tinely filed on July 20,
2001 (PCR V. 706-811).

8 (1) counsel was ineffective for failing to challenge the
general jury qualification procedure enployed in Bay County; (2)
trial counsel was rendered ineffective because the State
wi thheld evidence that was mat eri al and excul patory,
specifically jail records denmonstrating O nme was bipolar; (3)
counsel was ineffective for failing to object to the
prosecutor’s inproper argunments during both phases of One’s
trial; (4) counsel was ineffective when he failed to adequately
investigate and prepare the defense case and by failing to
adequately challenge the State’'s case; (5) trial counsel was
ineffective for failing to present evidence that Onme was
bi pol ar during both phases of Ome’s trial; (6) trial counse
was i neffective when counsel failed to obtain an adequate nent al
heal th evaluation and failed to provide the necessary background
information to the nmental health consultants; (7) counsel was
ineffective for failing to investigate and develop mtigation
i ncluding evidence of Orne’s history of severe nmental illness,
cl osed head injury, and exposure to neurotoxins; (8) One is
i nnocent of first degree nurder and the death penalty; (9) O ne
was i nvoluntarily absent fromcritical stages of his trial; (10)
counsel was ineffective for his failure to adequately litigate
agai nst the introduction of gruesonme and unfairly prejudicial
crime scene photographs; (11) counsel was ineffective for
failing to adequately chall enge penalty phase jury instructions
whi ch i nproperly shifted the burden to Orme to prove that death
was I nappropriate and to prove that mtigating circunstances

6



On September 26, 2001, the court held a Huff 4 hearing on

O me’s anended post-conviction notion. The court summarily

out wei gh aggravating circunstances; (12) counsel was i neffective
for failing to adequately challenge constitutionally defective
penalty phase instructions regarding the three aggravating
factors upon which the jury was instructed; (13) counsel was
ineffective for failing to object or argue effectively when the
prosecutor introduced and argued non-statutory aggravation
during the penalty phase of Onme’s trial; (14) counsel was
ineffective for failing to object to comments nmade by the
prosecutor as well as to the penalty phase instructions, both of
which unconstitutionally diluted the jury's sense of
responsibility towards sentencing; (15) execution by | ethal
injection is cruel and unusual punishnment prohibited by the
Eighth and Fourteenth Anmendnents to the United States
Constitution and international l|law, (16) counsel was rendered
i neffective because of rules prohibiting the interview of
jurors; (17)counsel was ineffective for failing to adequately
chal l enge Florida’s capital sentencing statute on the grounds it
allows the arbitrary and capricious inposition of the death
penalty; (18) the court inproperly refused to consider
mtigating circunstances presented at trial; (19) the om ssion
of the jury qualification procedure, discussions in chanbers,
and bench conferences from the record denied Ornme a proper
appeal ; (20) O ne’s sentence was inmproperly predicated upon an
automatic aggravator in violation of Onme’s E ghth and
Fourteenth Amendnment rights; (21) Florida s death penalty
sentenci ng procedure i s unconstitutional pursuant to Apprendi V.
New Jersy because the statute allows a bare mpjority to render
an advisory sentence of death; (22) inadequate funding of CCR
precludes Onme from fully investigating, preparing, and
presenti ng post-conviction pleadings; (23) the State violated
One’s rights by failing to disclose Brady material and by
allowing a witness to intentionally give m sleading testinony
during discovery and trial; (24) Florida's public records |aw,
Section 27.708 Florida Statutes, and Rule 3.852, Florida Rules
of Crimnal Procedure are unconstitutional; and (25) cunul ative
error deprived One of a fair trial guaranteed by the Sixth,
Eighth, and Fourteenth Amendnent to the United States
Constitution (PCR V. 706-811)

4 Huff v. State, 622 So.2d 982 (Fla. 1993).
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denied nost of Onme’s twenty-five clains. The court granted
Ornme an evidentiary hearing on his claimthat trial counsel was
ineffective for failing to challenge the general jury
qual ification procedure enployed in Bay County. In his order,
the trial court concluded the gravanen of Ornme’s claimwas that
counsel was ineffective for not attending the genera
qualification of the jury pool and that the State Attorney
i mproperly influenced the general qualification. The court
not ed, however, that any claim concerning Orne’s absence from
t hat proceedi ng was procedurally barred because it could have
been raised on direct appeal. Additionally, the court ruled
this proceeding was not a critical stage of the trial at which
a defendant nust be present. (PCR VI. 902).

The court also granted an evidentiary hearing on One’s
claim that counsel was ineffective for failing to seek a

conti nuance because he was unprepared for trial, failing to

di scover the defendant was nmentally ill, and failing to provide
information concerning Ornme’s nental illness to defense nental
health experts and to the jury. (PCR VI. 905-906). Fi nal |y,

the court granted Onme an evidentiary hearing on Onme’'s
al l egation his counsel was ineffective for failing to devel op
and present nore evidence in mtigation. (PCR VI. 906). The

evidentiary hearing was held on December 12-14, 2001.



On March 8, 2002, the trial court entered an order denyi ng
O me’s Amended Motion for Post-conviction Relief (PCR VII.1217-
1219). The court ruled that Ornme had not presented any evi dence
trial counsel failed to attend the general qualification of the
jury pool or that the prosecutor inproperly influenced the
judge’s decisions on who to excuse from jury duty. The court
ruled the State presented evidence at the evidentiary hearing
that Orme’s claim was false and nere speculation (PCR VII
1217). ° The trial court also denied One’s claimthat trial
counsel was ineffective for failing to request a continuance.
The court ruled that trial counsel was an experienced attorney
and was prepared for trial

Further the court denied Onme’s claim that counsel was
ineffective for failing to present nore evidence in mtigation,
specifically his early life and his parents’ separation. The
court ruled that O nme presented no evidence at the evidentiary
hearing that trial counsel failed to present such testinony.
The court noted that Onme’s friends and rel atives testified at

trial as did Dr. McClane and Dr. Warriner. (PCR VII. 1218).

5 VWile Onme chides the trial court for citing to
testi mony, not touching on the general qualification issue, in
its order denying post-conviction relief, Ome ignhores the
record evidence specifically refuting his claim (IB. 93-94).
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The trial court also denied Orne’'s allegation that tria
counsel was ineffective for failing to present convincing
evidence to the jury that Orne’s bipolar disorder rendered him
legally insane and/or unable to formthe requisite intent to
commt first degree nurder. Likew se, the court denied One’'s
claim that trial counsel was ineffective for his failure to
present such evidence so as to cause Onme’'s evidence in
mtigation to outwei gh the aggravating factors for the purposes
of sentencing.

In its order, the trial court pointed to several factors
that influenced trial counsel’s decision to focus on a voluntary
i ntoxication defense in order to convince the jury that O ne was
not gquilty of premeditated nmurder and to save his life. The
trial judge found that M. Smth, who has a degree in
bi ochem stry, probably has nore knowl edge about toxic reactions
to drugs than nobst attorneys. The trial judge noted that M.
Smith believed that Ornme was the nost drug toxic defendant he
represented and t hat presenting a voluntary intoxication defense
from the use of cocaine was the strongest strategic defense
agai nst a charge of premeditated nurder. The court also cited
to M. Smth' s conclusion that Dr. Wal ker woul d not nake a good
witness for the defense even though Dr. WAl ker diagnosed Orne

with bipolar disorder. The trial court pointed to trial
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counsel’s interview with Onme’'s famly and friends, none of
whi ch coul d present evidence that Onme suffered fromany nental
illness.® The court noted that “[w]ithout strong evidence [tri al
counsel ] reasoned that a di agnosi s of bipolar disorder could and
would be strongly attacked by the State’'s nental health
experts.” (PCR VII. 1218). The court found that trial counsel
did prepare for trial and presented professional testinony in
the form of one psychiatrist and one psychol ogist as well as
menbers of Ornme’s famly. The court observed that as a result of
Dr. McClane’s testinony during the penalty phase, the jury heard
that both statutory nental mtigators applied to Orne. The
trial court also considered both nmental mtigators in rendering
sentence. (PCR VII. 1218).

The trial court further found, after hearing what he
described as “lengthy” testinony, that ®“at best, the expert
testinmony reveal ed that bipolar disorder has been ever changi ng
in the psychol ogical and psychiatric profession since [One’ s]

trial in 1993.” The court went on to conclude that “anong

6 Ome alleges that trial counsel’s interviews with famly
menbers and friends were cursory and that a reasonabl e counsel
woul d have di scovered objective evidence of Orme’s disorder. He
also alleges trial counsel did not try to find specific
i nformati on about indicators of bipolar disorder. Not only did
M. Smith testify he al ways addresses nental health issues with
fam ly and friends of capital defendants, Orne called no famly
menbers of friends at the evidentiary hearing in support of
t hese all egati ons.
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professionals there was still nuch disagreenment on how to
di agnose M. Ornme back in 1993 or presently, even wth
addi tional information.” (PCR VII. 1218). 1 d. The court
concl uded, however, that all experts had agreed that O ne was
addi cted to cocaine and that drug addiction was a factor in his
murder trial. The court ruled that Onme had failed to prove
t hat counsel’s representati on was unreasonabl e under prevailing
pr of essi onal norms. The court also ruled that Orne had fail ed
to both prove that trial counsel’s actions were not the result
of a strategic decision and that but for counsel’s errors, there
is a reasonabl e probability the results of the proceedi ngs woul d
have been different. (PCR VII. 1219).

Onme filed a notion for rehearing on March 21, 2002 (PCR
VI, 1228-1229). The court rendered an order denying the
moti on for rehearing on Oct ober 31, 2002. (PCR VII. 1239). O ne
filed his notice of appeal on Decenber 6, 2002. (PCR VII.
1240) .

SUMMARY OF THE ARGUMENT

| SSUE ONE:

The trial court properly denied Onme’s post-conviction
notion challenging his death sentence. Ome’s claim rests
primarily on the fact that at the evidentiary hearing held on

Orne’s motion for post-conviction relief, two “new nental
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health experts testified Ome suffered from bipolar disorder.
One also relies on the fact that two nmental health experts who
originally testified at trial that O me was depressed and a
cocai ne addict seem ngly changed their m nd and determ ned O ne
is bipolar and a cocaine addict. O nme clains that trial counsel
was ineffective for failing to provide his nental experts the
information they needed to cone to this latter conclusion or to
present this evidence at trial. Nei t her the testinony of the
two new expert wtnesses nor the anended testinony of Dr.
McCl ane and Dr. Warriner conpel this court to grant Orne the
relief he seeks.

Trial counsel put on evidence that Ornme was high on cocai ne
at the time of the nurder. During the guilt phase of the trial,
the jury was instructed on One’s voluntary intoxication
def ense. Trial counsel enployed the assistance of two nental
health experts and put no limtations on their investigation
into One’s nental health. Trial counsel interviewed famly
menbers and friends, none of whom provided any information
| eadi ng counsel to believe O nme was actually bipolar. Dr .
McCl ane, a psychiatrist, who examned One and testified at
trial, told the jury that both statutory nental mtigators

applied to O ne. The jury was instructed on the nental
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mtigators and the trial court considered them in rendering
sent ence.

Sinply because a defendant secures the testinmony of a nore
favorabl e nental health expert in post-conviction proceedings
and the nental health experts who testified at trial changed
their diagnosis some nine years l|later does not nean trial
counsel s presentation or investigation was either unreasonable
or inconpetent. The trial judge properly found trial counse
made a reasoned strategic decision to pursue voluntary
intoxication in attenpting to rebut evidence of premeditation
and to save Onme’'s life. The trial court also properly
concluded that trial counsel’s investigation and preparation of
Ome’s case did not constitute ineffective assistance of

counsel .

| SSUE TWO

One’s Ring claimis procedurally barred as he failed to
raise the constitutionality of Florida s death penalty schenme on
direct appeal. Additionally, Ring has no retroactive
applicationto Onme’s judgnent and conviction, which was al ready
final at the tinme Ring was decided. Even so, One’s Ring claim
fails on the nerits. This court has consistently rejected

relief under Ring in cases simlar to his.
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| SSUE THREE

Onme’s claimthat trial counsel was ineffective for failing
to challenge the constitutionality of the general jury
qualification proceedings in Bay County is wthout nerit.
One’s claimthat trial counsel was absent fromthe proceedi ngs
and the state attorney allowed to provide input to excusals is
either not supported or specifically refuted by the record.
Addi tionally, these proceedings are not critical stages of the
trial for which the defendant’s or defense counsel’s presence i s
constitutionally required. The trial judge's order denying

Orne’s notion for post-conviction relief should be affirmed.

ARGUMENT

JURI SDI CTI ON

It appears this Court is without jurisdiction in this case.
The order denying Ome’s notion for rehearing was entered on
Oct ober 29, 2002 and rendered on Cctober 31, 2002. (PCR VI
1239). Onme filed a notice of appeal on Decenber 6, 2002,
thirty-seven (36) days after the rendition of the final order
(PCR VII. 1240). Rule 9.110(b) and 9.140(b)(3), Florida Rul es
of Appellate Procedure provides that jurisdiction of the
appellate court is invoked by filing two copies of a notice of
appeal with the clerk of the Iower tribunal within 30 days of

rendition of the order. An order is rendered when a signed
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witten order is filed with the clerk of the |lower tribunal. It
appears the notice of appeal was not tinmely fil ed.

| SSUES PRESENTED

|. WHETHER THE TRI AL JUDGE ERRED | N DENYI NG ORME' S
CLAIM HI'S COUNSEL WAS | NEFFECTIVE FOR FAILING TO
PRESENT EVI DENCE ORME WAS BI POLAR DURI NG THE GUI LT AND
PENALTY PHASES OF ORME' S TRI AL.

Orme contends his trial counsel was ineffective for failing
to present evidence that Orne suffered from bi pol ar di sorder at
both phases of One’s capital trial. While O me captions his
claimas one alleging ineffective assistance of counsel at both

phases of the trial, Orme focuses his argunents al nost entirely

on the penalty phase of the trial.’

7 To the extent Orne attenpts to argue the conbinati on of
his drug use and bipolar disorder rendered him incapable of
formulating a specific intent to kill Lisa Redd, such evidence
woul d have been inadm ssible as evidence of Orme’s di m nished
capacity, a defense not recognized in Florida. Henry v State,
28 Fla. L. Wekly S753 (Fla. Cct. 9, 2003); State v. Bias, 653
So. 2d 380, 382 (Fla. 1995); Chestnut v. State, 538 So.2d 820,
821-25 (Fla. 1989). At trial, trial counsel presented evi dence
that Orne’ s cocai ne i ntoxi cation rendered hi munable to formthe
specific intent to kill Lisa Redd and the jury was instructed on
the defense of voluntary intoxication. Counsel cannot be
ineffective for failing to pursue a “defense” not recognized in
Florida |l aw. Hodges, supra. See also Henry v. State, 28 Fla.
L. Weekly S753 (Fla. COct. 9, 2003) (ruling that counsel was
not ineffective for failing to pursue an inadm ssible defense
of “di m ni shed capacity” by presenting evidence and argui ng t hat
Henry was incapable of formng specific intent to kill the
victim because his abuse of crack cocaine before the nurder
exacerbated his underlying psychotic nental condition.
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In particular, Onme conplains trial counsel failed to
provide two nmental health experts, who testified for the defense
at trial, with the diagnosis of a physician (Dr. Wl ker) who
eval uated and treated Orme one tine while Ornme was incarcerated
awaiting trial. Onme conplains that trial counsel knew that Dr.
Wal ker had di agnosed Ornme wi t h bi pol ar di sorder and unreasonably
failed to provide Dr. Thomas McCl ane and Dr. Clell Warriner with
that information. Additionally, One alleges that trial counsel
failed to provide Dr. MClane and Dr. Warriner wth other
background i nformation® that would have | ed themto a concl usion
that Orne was bipolar. G ven that both defense experts
testified at trial about Orme’s nental health and addiction
i ssues, the gravamen of Orme’s claimis that Dr. Warriner and
Dr. MCl ane inproperly diagnosed Orne due to counsel’s failure
to provide themw th sufficient background informtion.

Orne al so clains that a di agnosi s of bipolar di sorder woul d
have elimnated the HAC aggravator because O nme was
substantially unable to conformhis conduct to the requirenents

of the law. Ornme argues that because HAC is a specific intent

8 One alleges trial counsel failed to provide defense
mental health experts with affidavits or statenments fromOnme’s
contenporaries and famly nmenbers, a deposition fromOne' s ex-
girlfriend, and his school, nedical, mlitary, and jail records.
(1B. 24).
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aggravator, One’s “inpaired and incapacitated nmental state
negates this aggravator.” (I1B. 42).

A. STANDARD OF REVI EW

To establish a claimof ineffective assistance of counsel,
two el ements nust be proven. First, the defendant nust show
that trial counsel’s performance was deficient. This requires
show ng that counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant by the
Si xth Amendnent. Second, the defendant nust show the deficient
performance prejudi ced the defense. This requires show ng that
counsel's errors were so serious as to deprive the defendant of
a fair trial, a trial whose result is reliable. Unless a
def endant nakes both show ngs, it cannot be said the conviction
or death sentence resulted from a breakdown in the adversary

process that renders the result wunreliable. Strickland v.

Washi ngt on, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984); see also Gorby v. State, 819 So.2d 664 (Fla. 2002);

Rut herford v. State, 727 So.2d 216, 219 (Fla. 1998).

Mor eover, to establish prejudice, the defendant nust show
there is a reasonable probability that, but for counsel's
unprofessional errors, the result of the proceedi ng would have
been different. A reasonable probability is a probability

sufficient to underm ne confidence in the outcone. Rutherford,
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727 So.2d at 220. Where Orne al |l eges his counsel was ineffective
during the penalty phase for failing to adequately investigate
and present mtigating testinony of nmental health experts, O ne

must show, that but for trial counsel’s alleged errors, he

probably woul d have received a life sentence. Gaskin v. State,
822 So.2d 1243 (Fla. 2002). This Court has held the

performance and prejudi ce prongs of the Strickland standard are

m xed questions of law. Accordingly, this court will reviewthe

judge’s legal conclusions after an evidentiary hearing de novo
but will give deference to the trial court’s factual findings.

Hodges v. State, 28 Fla. L. Weekly S475 (Fla. June 19, 2003);

Porter v. State, 788 So.2d 917 (Fla. 2001); Stephens v. State,

748 So.2d 1028, 1034 (Fla. 1999). So long as the trial court’s
deci si ons are supported by conpetent, substantial evidence, this
Court has determned it will not substitute its judgnent for
that of the trial court on questions of fact, the credibility of
t he wi t nesses, and the weight to be given to the evidence by the
trial court. This Court has specifically recognized the trial
court’s superior vantage point in assessing the credibility of
wi tnesses and in making findings of fact. Porter at 923.

In evaluating clainms such as Onme’'s, this Court has rul ed
that even if a defendant secures the testinmbny of a nore

f avor abl e ment al heal t h expert(s) I n post-conviction
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proceedi ngs, it does not nean trial counsel’s investigation was

ei ther unreasonabl e or inconpetent. Jones v. State, 2003 W

22146407 (Fla. Sep. 11, 2003); Gaskin v. State, 822 So.2d 1243

(Fl a. 2002) . Though Orne eventually secured nental health
experts who testified Orne suffers fromvaried types of bipolar
di sorder, this Court need not conclude that trial counsel was
ineffective. Additionally, sinply because Dr. Warriner and Dr.
McCl ane changed their diagnosis between the tine of trial and
the evidentiary hearing does not render counsel’s background

investigation ineffective. Pace v. State, 854 So.2d 167 (Fla

2003) (sinply because nental health experts who testified at
trial have changed their diagnosis does not render counsel’s

investigation into mtigation ineffective. See also Asay v.

State, 769 So.2d 974, 986 (Fla. 2002); Jones V. State, 732

So.2d 313, 320 (Fla. 1999); Rose v. State, 617 So.2d 291, 294

(Fla. 1993); Davis v. Singletary, 119 F.3d 1471, 1475 (11t" Cir

1997) (ruling that "nere fact a defendant can find, years after
the fact, a nmental health expert who will testify favorably for
hi m does not denonstrate that trial counsel was ineffective for

failing to produce that expert at trial.").
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B. TESTI MONY

The testinmony at trial and at the evidentiary hearing from both
sides nental health experts as well as Orne’s trial counsel, is
summari zed as foll ows:

Dr . Clell WArriner

(i) Trial (Penalty Phase)

Dr. Warriner testified he was a clinical psychol ogi st and
first met Ornme on April 4, 1992.° Dr. Warriner testified he saw
Orne eight to nine tines and spent a total of 12-14 hours with
him (TR XVl 1066). Dr. Warriner testified that he eval uated
Ornme and di scovered Ornme was i n “desperate psychol ogi cal shape.”
Dr. Warriner told the jury that O me showed all the synptons
“you get froman individual who has done serious cocai ne abuse.”
(TR XVI. 1067). Dr. Warriner testified, in conjunction with his
eval uation, he reviewed a substantial anmnount of evaluation and
treatment records fromthe Chem cal Addictions Recovery Effort
(CARE) and from Reliance House. Dr. Warriner testified these
records were consistent with the history Orme provided him Dr.
Warriner testified he also gave O nme sonme psychol ogi cal tests.
(TR XVI. 1068). Dr. Warriner told the jury that Onme was a

| ong term substance abuser. He testified that individuals |like

® About thirty days after Ornme nmurdered Lisa Redd.

21



Ornme, who have done cocaine for years, have “serious deficits in
sel f concept, there’ s increased anxiety, there’'s a great deal of
self criticality and a consi derabl e amount of thought disorder
that are associated with long term substance abuse.” (TR XVI.
1069). Dr. Warriner testified that, under the circunstances,
this level of addiction would anount to an extreme nental or
enotional disturbance. He also told the jury that, undoubtedly,
Onme’s ability to appreciate the crimnality of his conduct
woul d be inpaired because of the use of cocaine. (TR  XVI.
1069) .

Dr. Warriner also testified that because Onme was in an
extreme nervous and depressed state he asked a psychiatrist to
come and evaluate O ne. Dr . Warriner testified that Dr.
Wal ker cane and did that and prescribed sonme nedications which
“did not do nmuch to alleviate the condition.” (TR XVI. 1074).

He could not recall what nedications were prescribed. He
testified it was anti depressant and anti-anxi ety nedicati on.
(TR XVI. 1084). Dr. Warriner testified that in his opinion,
Orne was both depressed and a cocai ne addict. He also testified
Orme was anxious about what was happening to him (TR Xvi
1084-1085).

(i1) Rule 3.850 Evidentiary Hearing

Dr. Warriner testified, on direct, that he did not recall
being told prior to trial that Dr. Wal ker had di agnosed Orne as
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being bipolar. He testified, however, that his findings and
psychol ogi cal tests results were not “inconsistent” with bipolar
manic type. (PCR. XVII 1760). In evaluating a patient, Dr

Warriner testified that any history in the famly should be
consi der ed. He described his preparation with the defense
counsel in this case as “mnimal”. He did not, however, testify
he protested to trial counsel about the |ack of preparation or
background materials or that trial counsel refused to speak with
him or take his calls. He al so did not testify he requested,
but was not provided, any particular materials from defense
counsel . During cross-exam nation, he testified he was
aware Dr. Wal ker prescribed lithiumfor O nme and had di scussed
the case with Dr. Wal ker one tine. (PCR XVII. 1757,1766-1767).
He also testified there is no other use of [ithium that he knew
of, other than for treating bipolar disorder. (PCR XVII 1766-
1767). When asked whether he was on notice, prior to trial

that Dr. Wal ker had prescribed nedication for bipolar disorder,
Dr. Warriner testified he knew Onme was taking Lithium and that
Dr. Wal ker was the only one prescribing medication. (PCR XVII
1767). \When the prosecutor asked Dr. Warriner what he gl eaned

fromthe Dr. Walker’s letter, that he did not already know when
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he testified in 1993, he told the prosecutor it “sinply enhanced
t hat belief on ny part.”

Dr. Warriner testified that he did not recall telling
anyone in 1992-1993 that he though O nme was bipolar. VWhen
queri ed about the reason Dr. Warriner did not conme forward with
his opinion at the tinme of trial, Dr. Warriner expl ai ned that he
had not been asked to nmke a diagnosis. He explained that he
“was not told to make a di agnosis but to tell generally what |
t hought was wong with the guy...” (PCR XVII. 1765). According
to Dr. Warriner, had he been asked to do so, it is “very
i kely” that bipolar disorder would have been one of the
di agnosi s that would have been “suitable.” (PCR XVII. 1768).

He also testified that he disagreed with Dr. Walker’s
di agnosi s of bipolar manic type and i nstead believed that O ne
suffered from bi polar m xed type. According to Dr. \Warriner,
he al ways thought Orne was bipolar, mxed type. (PCR XVII.
1780). He testified the best evidence of that was the three
statements take from friends and relatives who described
“serious mood swi ngs over an extended period of his life.” (PCR
XVIil. 1781). The affidavits were made in Novenber 2001

Dr. Thomas MCl ane

10 Dr. MWarriner was referring to his belief that bipolar
di sorder would have been a diagnosis that would have been
suitable. (PCR XVIl. 1767-1768).
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(i) TIrial

Dr. MClane testified that he was a board certified
psychiatrist. He told the jury that about half of his practice
was in forensic psychiatry which involved him evaluating
approxi mately 80-120 persons accused of a crinme each year. He
also testified he al so had extensive experience and training in
phar macol ogy.

Dr. MClane told the jury that trial counsel had asked hi m
to review Orne’s case. Dr . McCl ane testified he reviewed a
stack of records “about three or four inches thick” including
records of energency room records from 1988 and a three day
hospitalization at Bay Medical in 1980 for a drug overdose. He
al so reviewed tapes and transcripts of Onme’s intervieww th the
police after he nurdered Lisa Redd, nunerous records from CARE
dating back to 1987, a MWl psychological test profile and
conputer generated report from a test given in 1987 and a
profile of the sane test given by Dr. Warriner in April 1992.
He told the jury he also reviewed handwitten notes from CARE
the autopsy report on Lisa Redd, and the conplete medical
records from Ornme’s hospitalization at Bay Medical for the two
days follow ng the nmurder, including the energency roomrecord.
(TR XVI. 1090). Dr. MC ane testified he net with Orne on one

occasi on, on February 28, 1993.

25



Dr. McClane testified that it was his opinion, within a
reasonabl e degree of nedical certainty, that Onme suffered from
a mxed personality disorder wth <chronic intermttent
depression and addiction to cocaine. Dr. MC ane described a
person with a personality disorder as one who possesses traits,
mani fested since at |east m d-chil dhood, such as pervasive | ow
sel f-esteemand | ack of self-confidence, chronic depression and
anxiety, and difficulty in formng close relationships and in
trusting others. Dr . McCl ane testified that people wth
personality disorders tend to be manipulative, defensive,
suspi cious, mstrustful, and passive-aggressive. (TR XVlI. 1107,
1109) .

Dr. McCl ane testified that cocaine addiction is an
illness. Dr. McClane told the jury that during binges there is
an inmpairment of judgenent, of the ability to think in a
| ogical, reasoned manner, of the ability to plan, and an
i npai rment of the ability to control ones inpul ses or urges. He
also testified there is a mpjor inpairment of judgenment of all
types ranging from sinple judgnents such as driving an
automobil e to i nportant judgnents involving life or death. (TR
XVI. 1093-1094).

Dr. MC ane testified that Ornme was a drug addict. He al so
told the jury that soneone who is an addict or dependant on a
drug, |ike cocaine, cannot keep fromusing it. (TR Xvl. 1099-
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1100). Dr . McCl ane told the jury that O nme’s synptons the
nmorning after the nurder were consistent with someone who had
overdosed on cocaine or taken cocaine to a toxic |evel. He
testified that soneone in acute cocaine intoxication would |ose
the capacity to appreciate the crimnality of his conduct and
conform his conduct to what is expected of him Dr. MClane
also testified that Onme suffered from an extreme mental or
enotional disturbance. (TR Xvi. 1099-1101).

On cross-exam nation, Dr. MC ane was asked whet her he was
aware that O nme was prescribed nedication in the jail. Dr .
McCl ane responded, that he was not on nedication at this tine
but “apparently he was on sonme |ithium before.” He al so
testified he was aware Orme saw Dr. Wal ker and that he knew Or ne
“had been eval uated, put on sonme nedication earlier and that he

was not taking nedication currently.” (TR Xvl. 1117).

(ii) Rule 3.850 Evidentiary Hearing

Dr. MClane testified he saw O nme between the trial and the
penalty phase and had practiced psychiatry for 32 years. (PCR
XIX. 1999). He testified that trial counsel forwarded to him
records in M. Onme’s case on February 11, 1993. (PCR Xl X
1976) . He testified that exam ning a defendant the day before
the penalty phase was not normal practice and ordinarily he
woul d exam ne a defendant “weeks to nmonths” before the actual
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trial. He also testified that he would have |iked but did not
have Orne’s jail medical records or any interview data from
famly, friends, enployers, and people who had observed his
behavi or over sone period of time. (PCR XX 1979). He did
not get an opportunity to interview anyone. !

Dr. McCl ane testified he received some materials from
post-conviction counsel which included an affidavit from Brenda
Reed, Eric Ornme, and Richard G bbons. He said that had he had
these three affidavits before Ome’s trial, they woul d have been
useful and are the type of information a psychiatrist would
reasonably rely upon in rendering a diagnosis. (PCR XI X
1981). Dr. MClane told the court that since the trial, he saw
a “brief report” of a psychiatric evaluation done of M. O ne by
Dr. Wal ker. Dr. McCl ane testified that he had not seen Dr.
Wal ker’ s diagnosis prior to trial. (PCR XX 1982). He al so
cl ai med that when he testified that Orme had been on lithium at
trial, he did not actually know that Orne had been prescribed
[ithium but that Onme had told him that he had been given
[ithium (PCR XI X. 1983). Dr. MClane testified that it would
be within the standard of care within the psychiatric profession

to rely on a patient’s report as to what nedication they were

1 This lack of records, however, did not prevent Dr.
McCl ane fromtestifying at trial, “within a reasonabl e degree of
medi cal certainty.”
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taking or had taken if that’s all that is avail able. He told
the court that one always tries, however, to corroborate that
with other sources, particularly if the patient does not seem
confident in that recollection. Dr. MC ane testified that was
the case here. (PCR X/ X. 1983-1984).

Dr. MClane testified that given the additional informtion
he had at the tine of the evidentiary hearing, rather than
di agnose Ornme as depressed, he would di agnose himas “probable
bi pol ar disorder in a depressed phase.” (PCR XIX. 1985). He
todl the court that had he had the information prior to trial,
his testinony would have been “quite different.” (PCR XI X
1985). He said he would have provided two inportant mitigation
facts. One, that bipolar itself constitutes an additional
mtigating factor since that is a major nental illness. Two,
t hat someone who has bipolar disorder is considerably more
likely to use and abuse al cohol and ot her substances.

According to Dr. McCl ane, bipolars are nore likely to
become dependant on al cohol or other substances. He expl ai ned
t hat someone with a chronic personality disorder tends to be a
“little less free in their choices [and] alittle nore likely to
use drugs or alcohol.” 2 (PCR XX 1986) . He noted that

peopl e wi th bi pol ar di sorder are a sonmewhat | ess free because of

12 Dr. MClane at trial that testified Onme suffered from
a personality disorder
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the genetic makeup that results in the illness. (PCR XIX
1987). He noted that anybody, with or w thout bipolar disorder
who beconmes chronically addicted to drugs and chronically uses
drugs is nuch nore likely to overuse and becone i ntoxicated by
usi ng so nuch drugs.

When Dr. McCl ane was asked whether this illness is
inportant to consider when considering the behavior of a
defendant in a capital trial, Dr. MClane said it was rel evant
to how free a person’s choice is. He expl ained that when
bi polars are hitting on all cylinders in their brain, their
choice is optimally free but to the extent they have sone brain
di sorder, they are nore driven and |l ess free in the choices they
make. (PCR Xl X 1987).

During cross-exam nation, Dr. McClane testified that he had
been approached by trial counsel sonme two nonths before trial.
He expl ai ned that though he initially recommended soneone cl oser
to Pensacola, he agreed to assist in One’s case about a nonth
before trial comenced. He testified that in preparation for
trial, he received CARE records that documented a nunber of
counseling sessions over a several year period as well as the
results of an MWI, some staffing summaries and their
concl usi ons about Orne. (PCR XI X. 1994). Dr . McCl ane
testified there was nothing in those records which woul d cause
hi mto diagnose Orne with bipolar disorder. He testified he had
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no docunentation to show he had requested trial counsel to
provide himw th any additional information. (PCR Xl X 1997).
He had no recollection of M. Smth refusing himany information
he requested. Dr. MC ane testified that when he exam ned O ne
before trial, there was nothing in his nmental status exan nation
that raised concerns about the presence of mania. (PCR Xl X.
2000) . He also testified that when a patient reports taking
l[ithium the first thing that cones to mind is that he may have
bi pol ar di sorder but that there are several other things that
are treated with lithium including resistive depression. He
did not recall asking to see Orne’s jail nmedical records and
al so could not renmenber anyone refusing access to them (PCR
XI X. 2001).

Dr. McClane testified his diagnosis now woul d be probable
bi pol ar di sorder. He told the judge he could only make a
probabl e di agnosis because he had never seen Orne in a manic
state. (PCR XIX. 2006). He testified he could have nmade a
definitive diagnosis in 1993 if he wuld have had sone
i nformati on he had confidence in, even though he did not observe
Orme in a manic state. Dr. MCl ane noted that if other
conpetent psychiatrists have nade a diagnosis and he sees the
criteria upon which they made the diagnosis, he could make a
definitive diagnosis. (PCR XIX. 2007). He also testified he
woul d have preferred for Dr. Wal ker’s notes to “be a little
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nore el aborate and to detail the behavioral observations on
whi ch he based the diagnosis.” (PCR Xl X. 2007). He also
observed that if Dr. Wl ker was a conpetent psychiatrist, he
woul d not have made t he di agnosis wi t hout supporting data. (PCR
XIX. 2008). Dr. MClane testified that he had never seen any
supporting data Dr. Wal ker used to nake his diagnosis. (PCR
XI X 2008) .

Contrary to his testinmony on direct, Dr. MCl ane told the
court that his testinony back in 1993 would not really be that
different but that he would have added a little bit nore
regardi ng the bipolar disorder. He also testified that his
di agnosi s woul d have changed to probabl e bi pol ar depressed. He
agreed that at Onme’s trial in 1993, he testified that Orne
suffered froma major nental illness. He testified that his
testinmony regarding the effects of cocaine, its effects on a
person’s inpaired ability to control his inpulses or urges, and
the mmjor inpairnent of cocaine intoxication on a person’s
judgenment would remain the sane if he testified today. (PCR
XI X. 2011). He also testified he still believes One suffers
from a personality disorder but that the term personality
di sorder is no |onger used. Rat her, the profession uses the
termpersonality traits and then notes the traits. (PCR XX

2015) .
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Dr. McCl ane testified that nothing he has seen to date
changes his observations about M. Onme’'s personality traits,
i ncludi ng pervasive |low self-esteem |ack of self confidence,
chronic depression, difficulty in trusting people and form ng
close relationships, being manipulative and defensive, and
tending to expect others to be disloyal to him (PCR XI X
2016) . Dr . McCl ane told the trial judge that, as he did in
1993, he still believes One suffers from chronic depression
t hough he now thinks it is the type of depression present in
bi pol ar di sorder. Dr . McCl ane testified that in order to be
bi polar there has to be at |east one manic episode. He
testified he relied on the affidavits provided by collateral
counsel as well as Dr. Walker’s diagnosis. He noted that the
only specific instance was Dr. Wlker’'s diagnosis and the
affidavits were “vaguer.” (PCR XIX. 2019).

Dr. MC ane testified that during his intervieww th O ne

at the jail, he got nothing that gave him a high index of
suspicion that Orne was nmanic. He told the court that, in
depressed patients, it was compn to diagnose soneone wth

severe depression and then find out later that there is sone
evi dence of hypomania or mania in the past. (PCR Xl X. 2023).

He said in the past he has diagnosed at |east several hundred
patients as bi pol ar. Dr. McClane testified that even
addi ng bi polar disorder, this could not change his ultimte
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conclusions that the statutory nental mtigating factors were
met . He noted it would add somewhat to the weight of it but
woul d not change his opinion that Ome nmet the statutory
criteria. He observed that bipolar is not necessarily a nore
severe illness than m xed personality di sorder because “we know
| ess about the genetics of personality disorders” but that O nme
has both illnesses. (PCR XIX. 2033).

Dr. MC ane testified that data received regarding Orne’s
behavior toward his girlfriend just before he went to the Lee
mot el indicated he was in a depressive state. (PCR XIX. 2034-
2035) . He testified that given the use of a great deal of
cocaine, there is no way to tell whether he was manic at the
time of the nurder. (PCR XI X. 2035). Dr . McCl ane told the
judge there was al so no information that | eads himto think O nme
was manic at the time of the nurder. (PCR Xl X. 2035). He
testified that the largest mtigator at the time was Onme's
severe cocaine addiction and “even nore significant” severe
i nt oxi cati on. He testified that chronic depression in the
context of a bipolar disorder nade those things nmore I|ikely.
(PCR XI X. 2036).

Dr. John Herkov

Rul e 3.850 Evidentiary Hearing




Dr. Herkov testified that he is a psychol ogi st speci ali zing
in cocaine addiction and substance abuse. He was offered and
accepted as an expert in clinical psychology. Dr. Herkov
eval uated Ornme on June 25, 2001 for two hours. (PCR XVII. 1823).
He testified that after reviewing the materials provided by
coll ateral counsel and evaluating O nme, he concluded that O ne
suffered from biploar disorder and had a history of poly
substance abuse, including cocaine dependency. Dr. Herkov
opi ned his particul ar di agnosis was bipolar, NOS (not otherw se

specified). (PCR XVII. 1826).

Dr. Herkov opined that bipolar disorder was a nore severe
mental illness that a personality disorder. He said he based
hi s di agnosi s of bipolar on a “couple of things.” The first is
that Orme had been described by a nunber of people as having
nmood swi ngs, that is he is very up, starts a | ot of projects but
does not follow through and then depression sets in. Dr. Herkov
testified that Orne al so reported these types of episodes. He
also testified that a conpelling piece of evidence is that he
was di agnosed wi th bi polar before trial and given Lithiumfor 3-
4 nont hs. He told the court it is inportant to understand a
person’s underlying nmental state in order to form an opinion
about how cocaine wll affect different people. He told the
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trial court there was a high correlation between bipolar
di sorder and substance abuse and that is not true for
depr essi on. (PCR Xvil. 1807). He testified that the
vol untariness of drug use is not the sanme in bipolars as it is
in people who are not bipolar. Dr. Herkov told the judge that
use of cocai ne can exacerbate systens of mani a and whil e cocai ne
intoxication may mmc the nmanic stage, it does so only for a
brief period of tinme. (PCR XVII 1870). He testified that had he
testified at trial he could have explained the |ink between
subst ance abuse and bi pol ar di sorder, how bi pol ar predi sposes a
person to drug abuses and doesn’t elim nate, but reduces, their
options in voluntariness in terns of their substance abuse. Dr.
Her kov opined that at the tinme Lisa Redd was nurdered, O nme was
suffering from extreme nental disturbance and his capacity to
appreciate or to conform his <conduct to the Ilaw was
substantially inmpaired. (PCR XVII 1816).

During cross-exam nation, Dr. Herkov testified he revi ewed
the CARE records from 1987-1992 and there was no diagnois of
bi pol ar. Dr. Herkov observed there were sonme behaviors that
m ght be considered a synptom for bipolar but no diagnosis.
(PCR XVIl. 1817-1818). He told the court that the standard for
di agnosi ng soneone with bipolar disorder, presently, requires
evidence of a manic episode l|lasting at |east a week or any
duration of hospitalization. Dr. Herkov testified that in 1993,
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however, the DSM did not require manic synmptons for a week.
(PCR XVI1. 1824-1825, 1856). There was no evidence presented
that Dr. Herkov ever observed Orne in a manic state.

Dr. M chael Maher

Rul e 3.850 Evidentiary Hearing

Dr. Maher told the court he was a psychiatrist practicing
in Tanpa, Florida and was a expert in forensic psychiatry. He
told the court he evaluated Ornme in Novenber 2001 for about two
hours and 45 mnutes (PCR XVIIIl. 1908, 1912). Based on his
evaluation as well as the mterials provided, Dr. Mher
concl uded Ornme was bi pol ar nost recent epi sode unspecified. (PCR
XVI11. 1875, 1927). He could not give any specific dates that
Onme may have had a manic episode, nor could he cite any
particul ar manic episode upon which he based his diagnosis.
(PCR XVIITIl. 1929, 1935). He testified bipolar disorder puts a
person at nuch greater risk for devel oping drug abuse as an
escape. (PCR XVI11. 1876). He opined that Orne’s behavior
toward his ex-girlfriend on the day of the nurder was indicative
of a manic position. (PCR XVIII. 1880- 1881).% Dr. Maher also
opined that if a prior evaluation is done conpetently, it is a

standard practice for a psychiatrist to rely on that earlier

B This testinmony is directly contrary to Dr. McCl ane’ s
testi mony who believed Ornme’s behavior toward his girlfriend
ri ght before he went to the Lee notel was indicative of being in
a depressed state. (PCR XIX. 2034-2035).
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eval uati on and di agnosi s. He testified that, apart from Dr.
Wal ker’ s diagnosis, there was a trenmendous amount of evidence
that indicated Onme was bipolar including famly nmenbers
affidavits, his famly history and his personal evaluation of
Onme. Dr. Mher also testified that after his interview with
Orme but prior to reviewing all the materials, he considered
several diagnoses including major depression with psychotic
features, adult attention deficit disorder, intermttent
expl osive disorder, and a full range of substance abuse

di agnosis. He had no information about how Dr. Wil ker cane to

the conclusion Ornme was bipolar. He al so reported he did not
know whet her Dr. Wal ker had observed Ornme in a manic state.
(PCR XVI11. 1956). Dr . Maher noted that both poly-substance
abuse and bipolar are major nental illnesses. (PCR XVI 11
1928).

Dr. Maher told the court that DOC records indicated that
a nunmber of psychiatrists and psychol ogists were assigned to
Orme while he was on death row and none of them di agnosed hi m as
bi pol ar. He noted there was consi stent di agnoses of depression,
one of which was depression with psychotic features which is
closer to bipolar than sinple depression. (PCR XVIIIl. 1929-
1930). Dr . Maher also agreed that Orme had synmptons of a

person with a borderline personality disorder. He opi ned,
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however, Onme suffered from a personality disorder, not
ot herwi se specified. (PCR XVIill. 1963).

Dr. Harry McC aren

Rul e 3.850 Evidentiary Hearing

Dr. McClaren testified that he is a psychol ogist
specializing in forensic psychology and has testified hundreds
of times as an expert in the field of clinical and forensic
psychol ogy. (PCR XI X 2142). He testified he exam ned the sane
records apparently provided to the defense experts by coll ateral
counsel . He also reviewed the clinical notes of the two
psychiatrists who spoke with Ornme and sat through the testinony
of the defense nental health experts who testified at the
evidentiary hearing. (PCR XXI. 2146). Dr . Mc Cl ar en
testified he felt pretty confident that O ne was intelligent
with an 1 Q of about 120, had repeated episodes of depression,
and had been dependent on cocaine for a nunmber of years. (PCR
Xl X. 2147-2148). Dr. MCl aren observed that there have been
times in Onme’s life where he has been depressed and ot her tines
when he has shown a relatively normal or euthym c nood. (PCR
Xl X. 2148). He noted that while there has been sonme period of
of expansive or elevated npod, these periods seem to be very
“ill defined” in regard to degree and duration. According to

Dr. MClaren, he saw no evidence of a manic period. (PCR Xl X
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2149). Dr. McCl aren reported that the only evidence of a
fam |y history of bipolar disorder was famly intervi ews however
there were no nedical records to substantiate it. (PCR XI X.
2150) . He noted that the only person who diagnosed Onme with
bi pol ar di sorder was Dr. Wal ker and that over the years, people
who have had cl ose contact with him have not diagnosed Orne as
suffering with bipolar disorder, but instead the nost frequent
di agnosis is mpjor depression. (PCR XIX. 2151). He said that
Orne cane into contact with psychol ogi sts who worked with him
during drug treatnent as far back as 1987, including a Dr. Hord,
and he was not perceived as in need of extensive psychiatric
care other than for depression. Dr. MClaren observed that Dr.
McCl ane’ s trial testinobny was consistent with the diagnosis of
five different DOC psychiatrists who al so diagnosed Orme with
depression. (PCR XI X. 2153).

Dr. MClaren opined that there were a nunber of things that
wei ghed agai nst a bi pol ar diagnosis. First there was nothing in
Onme’s nental condition that had been severe enough to pronpt
treatment before the nmurder for anything other than substance
abuse. (PCR XI X. 2153-2154). Second, O nme had many successes
prior to the nmurder including conpleting boot canp even though
he got pneunonia twice during training, conpleting his GED,
securing enploynment as a nerchant seaman, passing the captains
test up to 500 tons, which was in Dr. MClaren's view a
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significant acconplishment, working in a war zone, qualifying
wi th various weapons, and attendi ng and graduating from vari ous
ot her types of training. (PCR Xl X 2155-2156). Dr. MCl aren
testified the behavior that was relied upon to support the
previous bipolar disorder was in his view nore |ikely
attributable to his substance abuse. (PCR Xl X. 2156).
According to Dr. MCl aren, his depression coupled with drug
abuse can explain Ornme’s changes in mood, behaviors, and in
himself. (PCR XIX. 2156). Dr. McClaren told the judge that
Ornme had never been hospitalized except for an overdose and had
not been described as suffering from mania by anyone. Dr .
McCl aren also noted that Dr. Wil ker’s diagnosis contained no
description of the defendant’s behavior, nental status or
hi story and that the MWI adm nistered by Dr. Warriner was not
interpreted as reflecting bipolar disorder. Dr. MClaren
testified that One’s profile on this MWI was consistent with
three others given from 1987-1993 and none of which resulted in
a bi pol ar di agnosi s. Dr. MOC aren also found it telling that
no one other than Dr. Wal ker had diagnosed O nme with bipolar
mani ¢ type and Drs. Herkov and Maher di sagreed about the form he
had. Dr. MClaren testified that in his viewthe nost sensible
di agnosi s was depressive disorder, not otherw se specified.

(PCR.  XI X 2157-2159). He also told the judge that he thinks
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it is very difficult to opine in 2001 about Orne’s nental state
in 1993.

During cross-exan nation, Dr. McCl aren testified that
ment al health experts can di sagree on diagnoses. Dr. MC aren
testified he thought Dr. Herkov' s eval uati on was reasonabl e but
that Dr. WArriner’s post-conviction opinion was very close to
unreasonable. (PCR XI X. 2164-2166).

Dr. McClaren testified that he had not made a di agnosi s but
had concluded that a nunber of factors present in Onme’ case
wei ghs agai nst a diagnosis of bipolar disorder. When asked by
coll ateral counsel whether he disagreed with Dr. Mher’s
di agnosis, Dr. McClaren testified he believed there was a | ot of
evi dence agai nst the diagnosis. (PCR Xl X. 2186).

Dr. McClaren told the trial court that in his opinion, there
is more information to support a conclusion that O nme was not
bi pol ar than there was to support a conclusion he was bipol ar.
(PCR XI X. 2187). Dr. MClaren testified that as an expert
testifying in a capital trial he would want to know about any
prior diagnosis or prescription of psychotropic drugs. (PCR
Xl X. 2195). He also testified that he had worked with tria
counsel before. Dr. McClaren testified that M. Smith al ways
provi ded and assisted himto get the information to do a good
eval uati on. He told the court that it is incunbent on any
psychol ogi st to take whatever steps necessary to get whatever
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informati on he needs to make a diagnosis and if he cannot get

that information, not to make a di agnosi s.

Lisa Wl ey

Rul e 3.850 Evidentiary Hearing

Ms. Wley testified she was enployed as a psychol ogi ca
specialist at Union Correctional Institution where Onme is
housed on death row. She told the court that she is
responsi ble for providing nental health services to death row
inmates which would include case nmnagement, referrals to
psychi atry, counseling, and confinenment eval uations. (PCR XX.
2081) . She testified she saw Ornme weekly in the performance of
her duties. One of her responsibilities is to docunent unusual
psychol ogi cal synptons. Ms. Wley detailed Ornme’s nental
heal th treatment and di agnoses while at UCI. She testified that
Dr. Hanki ns saw Orne on June 22, 1994 and di agnosed him wth
maj or depression, severe w thout psychotic features. (PCR XX
2094) . Dr . Bradl ey evaluated Ornme on July 13, 1994, and
di agnosed Ornme with nmaj or depression, severe w thout psychotic
features and pol ysubstance abuse by history. (PCR XX. 2095).
He was also seen by Dr. Weldon in October 1994 and di agnhosed

with mjor depression, single episode, noderate, ADD, and
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cocai ne dependance. Ms. W1 ey explained that Dr. Bradl ey saw
Ornme again in Decenber 1994 and October 1995 and di agnosed him
wi th depression, recurrent, once with psychotic features and one
time noderate.

Ms. Wley testified that on one occasi on she observed what
she considered hypomanic features in M. O ne. She was not
alarmed and did not refer One to a psychiatrist as a result of
t hat observation. A few days later, O nme was seen by Dr. Wl don
and was not di agnosed with bipolar disorder. (PCR XX. 2100).
Ms. Wley testifed that Ornme was never placed on |ithium or
any other drug to control bipolar disorder. She also testified
that in the absence of this nedication, she has never observed
Ornme have a mani c epi sode. (PCR XX. 2101). Ms. Wley's
testinmony established that in all the years O nme has been
confined on death row, he has never been diagnosed as bi pol ar
despite being seen by several nental health experts.

Walter Smith-Trial Counsel

Rul e 3.850 Evidentiary Hearing

M. Smth testified he assumed responsibility for Onme’s
case when M ke Stone and Pam Sutton |eft the Public Defender’s
Office in October 1992. (PCR XVI. 1663). M. Smith told the
court that he had been involved in six to seven capital trials

at the time of Ome’s trial and hundreds and hundreds of felony



cases. (PCR XX 2056). At the time of the evidentiary hearing,
M. Smith had tried 27 capital jury trials. (PCR XVI. 1664) .
He also testified that selection and assistance to a nental
health expert was not newto him (PCR XX 2056). M. Smth's
under graduat e degree was i n biochem stry. (PCR XVI. 1684). He
testified he was famliar with the effects of drugs on the human
and that in his opinion he had a greater degree of know edge in
that particular area that the average attorney. He told the
court that based on his investigation, he elected to pursue a
voluntary intoxication defense. (PCR XVI. 1685).

M. Smth told the court that prior to assum ng prinmary
responsibility for M. One’'s case, he served as the Capital
Coordinator. He testified that shortly after Onme’s arrest in
March 1992, he, along with an investigator from his office,
interviewed M. O ne. He told the court he got a detailed
version from Ornme about the events of March 3, 1992. He
testified he was sure they asked about Orne’s background and
allowed himto relate anything to them that he w shed to tell
them (PCR XVlI. 1667). Mr . Smth testified it is his
practice to start on the penalty phase before he does the guilt
phase so that he can determne if there is potential mtigation
and then try to get the records and docunents to back it up.
(PCR XVI. 1668). M. Smth told the court he typically does
a conpl ete social background on his client and gets things such
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as school records, nental history, hospital records, famly
hi story, the “whole gamut.” (PCR XVI. 1668).

M. Smth testified that at the time of trial he felt that
he had done everything he could in preparing the case for trial.
He told the court he felt he had adequate tinme to investigate
and prepare the case, was prepared for trial and was
“confortable with the trial date.” (PCR XX. 2062, XVI. 1672).
M. Smth related that he did not feel the need to seek a
continuance in the case. (PCR XVI. 1672). M. Smth testified
he felt there was a pretty strong case in mtigation. (PCR
XVI. 1671).

M. Smth testified the court that when he took over the
case, he concluded, based on his review of the case, they were
headed toward | ooking at the paraneters of cocaine abuse and
toxicosis and how that mght affect behavior and tend to
mtigate whatever actions Ornme took on the night Lisa Redd was
mur der ed. Accordingly, he contacted Dr. MClane for use as a
potential expert w tness.

M. Smth related that, in his view, the case called for
sone type of nedical-type testinony. M. Smth wanted a

forensic psychiatrist with experience in pharmacol ogy and Dr.

McCl ane “fit the bill.” (PCR XX 2055). M. Smth testified
he contacted Dr. McCl ane because of his expertise in
phar macol ogy and the effects of drugs on human behavi or. M.
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Smith told the court that in his opinion, it would be useful to
have such an expert because of the abundant evidence of drug
abuse, the cocaine toxicosis, and One’s trip to the hospital.
M. Smth testified that in his opinion, Dr. McCl ane’ s
expertise was inline with the presentati on he wanted to make to
the jury. (PCR XX 2060).

M. Smth testified he thought he has sent Dr. MO ane
everyt hing that would be rel evant in conducting his anal ysis and
eval uati on. He had no recollection of Dr. MCl ane requesting any
materials from him other than the ones he provided. He al so
said that in his view, it was within the expert’s domain to talk
to anyone he needed to in order to get information. M. Smth
also said that if an expert asked him for any information, he
would try to get it for him

When queri ed about his reason for not pursuing Dr. Wl ker
as a witness, especially given his bipolar diagnosis, M. Smth
outlined his concerns about Dr. Wal ker’s testinmony. First, M.
Smth testified that he recalled Dr. Walker was difficult to
get in touch with because he has been ill and in the hospital.
M. Smth testified he met with Dr. Wl ker for about two hours
in January 2003 and prior to that there probably had been sone
t el ephone contacts. He observed that Dr. Walker was ill and

frail when he net with him (PCR XX. 2057).
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M. Smth testified that Dr. Wal ker was “in pretty bad
shape.... he was physically weak and he would not have made a
real strong, he would not have been a real strong w tness, |
didn’t think, | mean, he just |ooked terrible.” (PCR XVI.
1661). M. Smith reported that when he spoke with Dr. Wl ker,
he concl uded that because Dr. Wl ker had cancer and was in bad
heal th, he did not feel confortable relying on himas a w tness.
M. Smth noted that he did not think Dr. Walker’s health was
good enough to allow him to be able to testify when needed.
(PCR XVI . 1651) .

In addition to his failing physical condition, M. Smth
related his concerns about the substance of Dr. Wal ker’ s
testinmony and its potential inpact on the jury. M. Smth told
the court that it was his inpression that *“Dr. Wal ker’ s
testimony again was not conpelling and would be subject to
cross-exam nati on and was fraught with sonme difficulties.” (PCR
XX. 2058). When asked what troubled him about Dr. Walker’s
exam nati on, he responded that Dr. Wl ker had only seen Orne
one time in May and had no contact subsequent to that. \Y g
Smith related that, as he recalled, Dr. Wl ker did not spend a
ot of time with Orne and there were no other records that Dr.

Wal ker used to nmake his diagnosis. (PCR  Xvl. 1673).*% One

14 Such as the results of psychol ogical testing, social
hi story, or a record of interviews with friends, relatives,
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presented no testinony at the evidentiary hearing that Dr.
Wal ker’ s di agnosi s was based on anything except one short visit
with Orme some two nonths after the nurder.

M. Smth told the court he may have presented testinony
that Orme was bipolar, if “I felt that it had a strong inpact,
if there was, you know, if it was nore than just an expert
throwi ng out an opinion.” M. Smth went on to testify that if
“there was corroboration of [bipolar disorder], if there was a
strong history of it, certainly |I would. I"’m always a little
| eary of having experts stick their necks out and having them
chopped off. |’ve had that happen to ne.” (PCR XVI. 1658).
He told the court that had he had evidence from associ ates,
friends, acquaintances, and famly nenbers who could provide
anecdot al evi dence of behavior that would fit within a diagnosis
of bipolar, that would have pushed him further towards
presenting such evidence. (PCR XVI. 1658).

When questi oned about his attenpt to obtain such evidence,
M. Smthrelated that he net with Orne’s father and st epnot her
shortly after his arrest and spoke with famly nmenmbers and

friends on the eve of trial in preparation for the penalty

phase. ( PCR. XVI . 1655) . He testified he was sure he
police, or jail personnel. M. Smth testified that as far as
he knew, at the tine he made his diagnosis, Dr. Walker didn't

have any materials relating to his nmental history, medical
hi story, or famly accounts. (PCR XX. 2058).
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guestioned Orne’s famly nenbers and friends about any history
of mental illness as “that’s obviously something we woul d ask
about.” (PCR XVI. 1687). He said he had no recollection of
anything from those interviews that he would characterize as
bei ng indicative of bipolar. He also related that based on an
i nvestigation that spanned over 11 nonths, he found no strong
evidence that Ornme was bipolar. (PCR XVvi. 1688). M r
Smth testified he was not persuaded by the strength of Dr.
Wal ker’s testinony and he was concerned about his physical
ability to testify. (PCR XX. 2073). When asked whet her he
woul d have presented evidence that Orme was bipolar if Dr.
Wal ker had been healthy or there was another nental health
expert who was willing to give an explanation as to the self-
medi cati ng aspect and take away sone of the volitional argunents
the State would have as to the drug use, M. Smth testified
that is what he intended to do in retaining Dr. McCl ane. (PCR
XVI. 1661).

M. Smthrelated he felt Dr. MCl ane was a stronger card
to play than was Dr. WAl ker. He testified that he had never
before
had a client who was actually suffering from toxicosis. He
testified that this factor was the nost conpelling thing about
Orne’s situation and that is what he wanted to focus on. (PCR
XVI . 1677). He said that, other than the diagnosis from Dr.
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Wal ker, he had no information fromhis review of the case file
or his investigation, which included extensive interviews wth
his famly nenbers, to support a bipolar defense. (PCR XVI .
1678) . None of Ornme’s famly nenbers or friends testified at
the evidentiary heari ng.

M. Smth agreed with coll ateral counsel the letter fromDr.
Wal ker to M ke Stone indicating Ome was bipolar was sonething
t hat woul d have been appropriate to sent to Dr. McCl ane. He
testified that he apparently neglected to send the letter and
that if he had to do it over, he certainly would send the letter
to Dr. MCl ane.

C. ANALYSI S OF APPELLANT’ S CLAI M

Orne’s claim that counsel was ineffective for failing to
provide Dr. Wal ker’s diagnosis to Dr. Warriner is not supported
by the record. Dr. Warriner testified he was aware at the tine
of trial that Dr. Wl ker had prescribed Lithium and that the
only use of Lithium of which he was aware, was to treat bipol ar
di sor der. Dr. Warriner testified at the evidentiary hearing
that Dr. Walker’s letter did nothing except “enhance [his]
belief” that Onme was bipolar. Additionally, there is no
evi dence that Dr. Warriner communicated to trial counsel he

bel i eved he had i nadequate information to evaluate Orne or to
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present to the jury his opinion of “... what [he] thought was
wong with the guy...” (PCR XVII. 1765).

There was no evidence Dr. Warriner ever communicated to
trial counsel he needed nore information than counsel provided
him or that he was unable to glean from his review of One’s
evaluation and treatnent records, test results, and personal
interviews with Onme, the information necessary to testify at
trial. Certainly, there was nothing that prevented Dr. Warriner
from seeking any additional information he believed necessary,
as began his evaluation of Ornme just one nonth after Onme’s
arrest. In fact, Dr. Warriner saw Orme nore than any other
expert who testified at trial or at the evidentiary hearing.

Yet, Dr. Warriner did not tell trial counsel or the jury
he believed Orne was bipolar. Instead, Dr. Warriner testified
at trial that Onme was a long term substance abuser. Dr .
Warriner told the jury that under the circunstances this |evel
of addiction would anount to an extrene nental or enotional
di st ur bance. He also told the jury that, undoubtedly, O ne’s
ability to appreciate the crimnality of his conduct would be
i npai red because of the use of cocaine. (TR XVl 1069).1%
Trial counsel cannot be ineffective for failing to provide

information that Dr. Warriner already knew nor can he be

151t is reasonable to conclude Dr. Warri ner conmmuni cat ed
this same information to trial counsel before trial.
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ineffective for relying on Dr. VWarriner’s opinion. Pace v.
State, 854 So.2d 167 (Fla. 2003)

In any event, One has failed to bear his burden to show
counsel was ineffective. Based on his own background in
bi ochem stry, his investigation of the case, his conclusions as
to the level of Ome’s use of cocaine on the night of the
mur ders, and the availability of a nmental health expert to
explainto the jury the debilitating effect cocai ne i ntoxication
had on Orne’s capacity to appreciate the crimnality of his
conduct or to conform his conduct to the requirenents of the
law, trial counsel made a strategic choice to pursue voluntary
intoxication in order to save One’s life.

Trial counsel clearly considered an alternative approach to
t he conduct of Ornme’s defense (Dr. Wal ker’s bi pol ar di agnosi s) .
The record established he made an i nformed decision to reject it
and pursue a course of action supported by the evidence. Trial
counsel assessed the potential inpact of Dr. Wal ker’ s testi nony,
not only, as Orne clainms, upon Dr. WAl ker’s physical health,
but upon trial counsel’s evaluation of the credibility of Dr.
Wal ker’ s opinion and the strength of his testinmony. M. Smth
concl uded t hat because Dr. Wal ker’ s di agnosi s was unsupported by
any objective observations or docunentation, uncorroborated by
any other evidence or opinion in the case, and was based solely
on one short visit with Onme in jail, he would retain and rely
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upon Dr. MClane. Certainly, the fact that Dr. Warriner, who
spent an extended amount of time with One, never related to
trial counsel that in his opinion Ome was bipolar |ends
credence to the notion that M. Smth reasonably determ ned t hat
Dr. Wal ker’s diagnosis and testinmony was an inadequate
foundati on upon which to rest One’s fate.

Addi tionally, as found by the trial judge, the testinony at
the evidentiary hearing was conflicting. In 1992, Dr. WAl ker,
after one visit with One in jail, diagnosed Orne with bipolar
mani ¢ type. Dr. Warriner testified that while he agreed that
Ornme was bipolar, he disagreed with the type, diagnosing O ne
with bipolar disorder, mxed type. (PCR Xvil. 1780). Dr .
McCl ane al so disagreed with Dr. Wal ker and Dr. Warriner on the
type of bipolar disorder. Dr. MClane would diagnose him as
“probabl e bipolar disorder in a depressed phase.” (PCR XlIX.
1985). Dr. MCl ane would not commt to a definitive diagnosis,
however, because he had never observed Ornme in a manic state.
(PCR XI X. 2006). Dr. Maher, on the other hand, concluded O ne
was bi pol ar nost recent episode unspecified, while Dr. Herkov
opi ned his particul ar diagnosis was bi polar, NOS (not otherw se
speci fied). (PCR XVII 1826, XVIII 1875,1927). Dr. MCl ane
and Dr. Maher cane to two conpletely different conclusions as
to whether Orne was in a manic or depressed state imediately
before he checked into the Lee Motel. None of the doctors
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testified they observed or had any objective evidence Ornme had
suffered a manic period for a week or nore, yet Dr. Herkov told
the court that the standard for diagnosi ng soneone with bipolar
di sorder, presently, requires evidence of a manic episode
| asting at | east a week or any duration of hospitalization.

Dr. MC aren, who testified for the State, told the court
that his review of One’s case, including all the materials
relied upon by Orne’s experts, led himto the conclusion that it
was |ikely Ornme was not bipolar but was instead suffered froma
depressive disorder. VWhile Ornme points to the fact that, of all
the mental health experts who testified, Dr. MCl aren was the
only who had never talked to One, it is apparent that a
personal interviewwith One is not particularly enlightening.
Dr. McClane, a physician with thirty-two years of experience,
detected no signs of Orne’s alleged bipolar disorder in 1993,
even t hough he foll owed the standard protocol intended to elicit
information indicative of the presence of mnia. (PCR XX
1999). Dr . McClaren’s testinony, as did sone of the other
mental health experts, also established that while Orme had a
hi story of contact with nental health experts both before his
arrest and while on death row, none of those experts diagnosed
Orme with bipolar disorder.

Accordingly, the trial court correctly concluded there was
di sagreenent over how to diagnose Ornme’s nental state. The
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court found that trial counsel presented testinony that resulted
in both an instruction to the jury and a finding by the trial
judge that both nental mtigators applied in his case.
Additionally, the trial judge considered both statutory nental
mtigators in rendering a sentence. The court correctly
concluded that trial counsel was prepared and called two nental
health experts as well as lay famly witnesses on Orne’ s behal f.
Finally, the court concluded that while there was conflict
about Orme’s diagnosis, all agreed Orne was addicted to cocai ne
and that drug addiction was a factor in the nurder trial
While not directly saying so, it is clear the trial court
concluded it was a reasonable strategy on trial counsel’s part
to choose to pursue a strategy clearly supported by objective
and supportabl e evidence and not to pursue one that was not.

A defense counsel’s informed strategic decisions do not
constitute ineffective assistance of counsel if alternative

courses have been consi dered and rejected. Waggins v. Smth,

123 S.Ct. 2527 (2003); Henry v. State, 28 Fla. L. Wekly S753

(Fla. Oct. 9, 2003); State v. Bol ender, 503 So.2d 1247, 1250

(Fla. 1987). In this case trial counsel investigated the case
in mtigation. M. Smth did nothing to unreasonably limt the
investigation of Dr. McClane. Certainly, he did not [imt Dr.
Warriner’s investigation and evaluation as Dr. Warriner was
brought on board just a nonth after Ome’s arrest. He saw O ne
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before, and nore than, any other nmental health expert. Vhile
Dr. Warriner mintains now he thought O nme was bipolar all
al ong, he did not share that with trial counsel.

Additionally, trial counsel interviewed Dr. Wal ker, was
aware of the dearth of evidence supporting his diagnosis and
decided to play his strongest card - Dr. MClane. One has
failed to denonstrate that counsel’s perfornmance was deficient
or that Orne was prejudiced by trial counsel’s strategic
approach to O ne’ s defense.

Finally, Onme clainms, wthout pointing to any case |aw
supporting his contention, that had evidence of his bipolar
di sorder been presented at trial, the heinous, atrocious, or
cruel (HAC) aggravator would have been elim nated “since [HAC]
is a specific intent aggravator.” (IB. 42). 1In fact, the HAC
is not a specific intent aggravator.

Ornme raised this issue on direct appeal, albeit it not in
ternms of a bipolar diagnosis. Rather, O ne made a general claim
that his “nmental state” precluded a finding of HAC On appeal
this court observed that:

Ornme contends that his nental state at the tinme of the

mur der was such that he could not forma "design" to

inflict a high degree of suffering on the victim

Thus, argues Orne, the trial court erred in

instructing the jury regarding, and in later finding,

the aggravating factor of heinous, atrocious, or

cruel. CQur case |law establishes, however, that

strangul ation creates a prima facie case for this

aggravating factor; and the defendant's nental state
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then figures into the equation solely as a mtigating
factor that may or may not outwei gh the total case for
aggravation. Mchael v. State, 437 So.2d 138, 142
(Fla.1983), cert. denied, 465 U S. 1013, 104 S.Ct.
1017, 79 L.Ed.2d 246 (1984).

Onme v. State, 677 So.2d at 263. As this issue has already been

deci ded adversely against Orme, it is procedurally barred.

Even so, O ne’s underlying assunption as to this claimis
faulty. This Court has ruled the HAC aggravator does not turn
on the intent of the defendant. Rather, this court has rul ed
t hat HAC “focuses on the neans and manner in which the death is
inflicted and the i nmedi ate circunstances surroundi ng t he deat h,
rather than the intent and notivation of a defendant, where a
victimexperiences the torturous anxiety and fear of inpending

deat h.” Barnhill v. State, 834 So.2d 836, 849-850 (Fla. 2003).

In Barnhill, the court noted that “if a victimis killed in a
torturous manner, a defendant need not have the intent or desire
to inflict torture, because the very torturous manner of the
victim s death is evidence of a defendant's indifference.” 1d.

See also Cox v. State, 819 So.2d 705 (Fla. 2002)(intent to

cause unnecessary and prolonged suffering is not necessary
el ement of aggravating circunstance in capital mur der
prosecution that the nurder was especially heinous, atrocious,

or cruel); Bowes v. State, 804 So.2d 1173, 1177 (Fla.2001)

(stating that "there is no necessary intent element to HAC
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aggravating circunstance"); Hitchcock v. State, 755 So.2d 638,

644 (Fl a.2000) (sane). Accordi ngly, because specific intent is
not at issue in establishing the murder was especially heinous,
atrocious or cruel, Orme can point to no prejudice in failingto
present evidence that Orne was bipol ar.
1. WHETHER THE TRI AL JUDGE ERRED | N DENYI NG ORME' S
CONSTI TUTI ONAL CHALLENGE TO FLORI DA’ S DEATH PENALTY
STATUTE

Ornme clains that, pursuant to the United States Suprene

Court’s decision in Ring v. Arizona, Florida' s capita

sentencing structure is unconstitutional. Specifically, One
claims he was not found guilty beyond a reasonabl e doubt of each
el ement of capital murder. Orne challenges the State's failure
to include, in One’s indictment for first degree murder, the
aggravating factors upon which it intended to rely in seeking
t he death penalty.

Ornme contends t hat because Ri ng established that aggravati ng
factors operate as the functional equivalent of an el enent of a
greater offense, the State is required to allege such factors in
t he chargi ng docunent, submt themto a jury, and prove them
beyond a reasonable doubt. Orne also argues that Florida |aw
requires a finding by a wunanimous jury that “sufficient
aggravating factors exist to call for a death sentence... [and]

the mtigating circunmstances are insufficient to outweigh the
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aggravating circunstances.” (IB. 62, 67). Onme clains that,
li ke aggravating factors, these wei ghing processes constitute
separate elements of capital nurder and, as such, nust be
charged in the indictnment, submtted to the jury and proven by
a reasonabl e doubt. Finally, Orme argues that this court’s

decisions in Bottoson v. More, 833 So.2d 693 (Fla. 2002) and

King v. Moore, 831 So.2d 143 (Fla. 2002) do not control the
out cone of his case because O ne, unlike Bottoson and King, had
not been previously convicted of a violent felony. Orme al so
points out that unlike King's jury that recomended 12-0 t hat
King be put to death, his jury was split 7-5 in favor of death.
Finally, Onme mkes a general argunent that his Ring claim
shoul d be granted in |light of enmerging case law. (IB. 72).

A. Onme’'s Clainse Are Procedurally Barred

One’s Ring clains are procedurally barred. O ne did not
raise any constitutional challenge to Florida’ s capital
sentencing structure on direct appeal. Onme also failed to
raise, on direct appeal, any claim concerning the State’'s
all eged failure to include all of the elenments of capital nurder

in the indictment. Failure to do so acts as a procedural bar

to One raising this issue now. Allen v. State, 28 Fla. L.

Weekly S604 fn. 4, (Fla. July 10, 2003); Fennie v. State, 831

So.2d 651 (Fla. 2002) (ruling that because Fennie could have
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raised a claim that Florida s capital sentencing statute was
unconstitutional on direct appeal, this claimwas procedurally

barred on postconviction notion); Floyd v. State, 808 So.2d 175

(Fla. 2002) (claim that Florida's death penalty statute is
unconstitutional is procedurally barred because it should have

been rai sed on direct appeal); Arbelaez v. State, 775 So.2d 9009,

919 (Fla. 2000) (challenges to the <constitutionality of
Florida's death penalty schene should be raised on direct

appeal; Smith v. State, 445 So.2d 323, 325 (Fla. 1983) (claim

that Smth was deprived of due process by the state's failureto
provi de notice of the aggravating circunmstances upon which it
intended to rely in violation of the eighth and fourteenth
amendnments shoul d have been raised on direct appeal and is not
cogni zabl e on coll ateral attack).

One failed to proffer any legally sufficient excuse for his
failure to seek resolution of these issues in the appropriate
forum The fact that Ri.ng had not yet been decided at the tinme
Orme pursued his direct appeal does not preclude this Court from
finding a procedural bar. This Court has applied procedura
bar to bar clains brought wunder the predecessor decision

rendered in Apprendi v. New Jersey, 530 U S. 466 (2000), even

in cases tried before the opinion in Apprendi was issued.

Barnes v. State, 794 So.2d 590, 591 (Fla. 2001); MG egor V.
State, 789 So.2d 976, 977 (Fla. 2001).
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The issue addressed in Ring is by no neans new or novel
This claimor a variation of it has been known since before the

United States Suprene Court issued its decision in Proffitt v.

Florida, 428 U S. 252 (1976), in which it held that jury
sentencing is not constitutionally required. 1In fact, the very
exi stence of earlier decisions addressing judge versus jury
sentenci ng denonstrates that the issue is not novel; it has been

rai sed and addressed repeatedly. See e.g. Hildwn v. State, 531

So.2d 124, 129 (Fla. 1988) (concluding petitioner's claimthat
"the death penalty was unconstitutionally inposed because the
jury did not consider the elenments that statutorily define the
crimes for which the death penalty may be inposed” was w thout

nmerit); Spaziano v. State, 433 So.2d 508, 511 (Fla. 1983)

(concluding that a judge's consideration of evidence not before
the jury in deciding to sentence convicted murderer to death
over jury's recomendation of life in prison was not inproper);

See also Barclay v. Florida, 463 U.S. 939 (1983) (upholding

Fl orida capital sentencing structure). Thus, the basis for any
Sixth  Amendnent attack on Florida's capital sent enci ng
procedur es has al ways been available to O ne. Yet, One failed
to pursue these issues on direct appeal

I n Turner v. Crosby, 339 F.3d 1247 (11t" Cir. 2003), the

11th Circuit ruled that Turner’s Ring claim was procedurally
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barred. 1In doing so, the Court rejected any notion that clains,
like the one raised by Onme here, could not have been raised
bef ore the Suprenme Court handed down the decision in Ring. The
Court held that Turner could not excuse his failure to raise the
issue in Florida’s courts because Turner’s Ring clai mwas not so
new and novel that its | egal basis was not reasonably avail able
to counsel. Because One failed to seek resolution of these

i ssues on direct appeal, his claimhere is procedurally barred.

B. Ring Is Not Applicable Retroactively To O ne’s Case

This court has consistently rejected the proposition that
Ring applies to invalidate Florida s capital sent enci ng
structure when the jury has recomended a sentence of death.
Assum ng, arguendo, that Ring has any effect on One’s death
sentence, Ring is not applicable retroactively to Orne’s case.

On June 26, 2000, the United States Suprene Court decided

the case of Apprendi v. New Jersey, 530 U S. 466 (2000). I n

Apprendi, the court held that a crim nal defendant is entitled
to ajury determnation of any fact, other than the existence of
a prior conviction, that increases the penalty for a crine
beyond the statutory maxi mum

Al nost two years to the day after the Court’s decision in

Apprendi, on June 24, 2002, the United States Supreme Court
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issued its decision in Ring v. Arizona, 536 U S. 584 (2002).

Nei ther the United States Suprene Court nor the Florida Suprene
Court has directly addressed retroactivity of either Ring' or
Apprendi *’. However, all eleven federal circuit courts, as well
as several state courts, have addressed the issue of whether
Apprendi  should be applied retroactively.'® These cases are
instructive because Ring served to extend the dictates of

Apprendi to death penalty cases. See Cannon v. Millin, 297 F.3d

989 (10tM Cir. 2002)(noting that Ring is sinply an extension of

Apprendi to the death penalty context.

16 Justice O Connor in her dissent in Ring apparently
concluded that Ring was not retroactive as she noted that
capital defendants will be barred from taking advantage of the
court’s holding on federal collateral review Ring, 122 S. C
2428, 2449-2450.

7 The United States Suprene Court held, however, that an
Apprendi error is not plain error because failing to include the
quantity of drugs in an indictnent, while an Apprendi viol ation,
did not affect the fairness, integrity or public reputation of
judicial proceedings. United States v. Cotton, 122 S.Ct. 1781
(2002). Certainly, if a found error is not of such magnitude as
to constitute plain (fundanental) error, it is not of such
fundanental significance as to warrant retroactivity.

8 Three Florida courts of appeal have determ ned that
Apprendi is not retroactive on collateral attack. Hughes V.
State, 826 So.2d 1070 (Fla. 2t DCA, 2002)(holding that the
deci si on announced in Apprendi is not of sufficient magnitude to
be fundanentally significant, and thus, does not warrant
retroactive status), rev. granted, Hughes v. State, 837 So.2d 410
(Fla. 2003), Figarola v. State, 841 So.2d 576 (Fla. 4" DCA
2003); Gsi _v. State 848 So.2d 1278, 1282 (Fla. 2d DCA 2003).
Al'l eleven federal circuits have determ ned Apprendi is not to
be applied retroactively.
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As a result of its nore recent arrival on the | andscape of
American jurisprudence, fewer courts have been called upon to
address Ring’s application to cases already final at the tine
Ri ng was decided. A mpjority of the courts have determ ned t hat
Ri ng should not be applied retroactively.

Recently, in Turner v. Crosby, 339 F.3d 1247 (11" Cir.

2003), the 11th Circuit Court of Appeals, in considering a
challenge to Turner’s Florida capital murder conviction, ruled
that Ring outlined a procedural, rather than a substantive, rule
“because it dictates what fact finding procedure nust be
enployed in a capital sentencing hearing.” 1d at 1284.7%
Specifically, the court noted that Ring changed neither the
underlying conduct the state nust prove to establish a
defendant's crime warrants death nor the state's burden of
pr oof 7. The court went on to observe that “Ring affected
neither the facts necessary to establish Florida's aggravating
factors nor the State's burden to establish those factors beyond
a reasonabl e doubt. Instead, Ring altered only who decides
whet her any aggravating circunstances exist and, thus, altered
only the fact-finding procedure.” 1d. The 11th Circuit ruled

that Turner could not collaterally attack his convictions and

¥ In contrast to new rules of crimnal procedure, new
rules of substantive crimnal law are applied retroactively
(Bousley v. United States, 523 U.S. 614, 620, 118 S.Ct. 1604,
140 L. Ed. 2d 828 (1998).
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sentences on the basis of a Ring error because Ring did not
apply retroactively?°. Shortly after the Turner decision issued,

a different panel of the 11th Circuit ruled in Ziegler v.

Crosby, 345 F.3d 1300 (11tM Cir. 2003) that Zeigler's challenge
to his Florida death sentence fails because neither Apprendi nor
Ring applies retroactively on collateral review to convictions
t hat becanme final before these cases were decided.

Li kewise, in In Re Johnson, 334 F.3d 403 (5'" Cir. 2003),

the Fifth Circuit Court of Appeals observed that because Ring is
essentially an application of Apprendi,? “logical consistency”
suggests the rule announced in Ring is not to be applied
retroactively to convictions that becane final before the Ring
deci si on was announced.

In State v. Lotter, 664 N. W2d 892 (Neb. 2003), the Nebraska

Suprene Court determned that Ring established a rule of
crimnal procedure applicable in capital cases and not, as
Lotter urged, a substantive rule of crimnal |law. Lotter argued
t hat because the Ring court consi dered aggravating circunstances

in capital cases to be the functional equivalent of an el enent

20The court declined to address the nerits of Turner’s Ring
chal | enge.

2 In United States v. Brown, 305 F.3d 304, 309 (5'" Cir.
2002), the court ruled that Apprendi is not retroactively
applicable to final convictions. The court in Johnson, was not
called wupon directly to rule on the issue of Ring s
retroactivity.
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of the greater offense of capital nurder, the Ring decision
essentially redefined the el enments of capital nurder

In rejecting Lotter’s argunent, the Nebraska Suprenme Court
relied heavily on the Arizona Suprenme Court’s rejection of a

simlar contention in State v. Towey, 64 P.3d 828 (Ariz. 2003).

In Towrey, the Arizona court described the distinction between
substantive rules, which “determ ne the nmeaning of a crimna
statute" and "address the crimnal significance of certain facts
or the underlying prohibited conduct,” and procedural rules
which "set forth fact-finding procedures to ensure a fair
trial." Towey at 832). The Towey court found that R ng did
not announce a new substantive rule because it was sinply an
ext ensi on of the procedural rule announced in Apprendi.

Li ke the Nebraska Supreme Court in Lotter, the Towrey court
ruled that Ring is not to be retroactively applied.? See al so

Colwell v. State, 59 P.3d 463 (Nev. 2002) (concluding that Ring

should not be applied retroactively to overturn a final
conviction and sentence to death sentence handed down a three

j udge panel); Moore v. Kinney, 320 F. 3d 767, 771, n.3 (8th Cir.)

(en banc) (Absent an express pronouncenment of retroactivity from
the Supreme Court, the rule fromRing is not retroactive); Szabo
v. Walls, 313 F.3d 392, 398-399 (7! Cir. 2002), cert. denied,
123 S. Ct. 2580 (2003); Sibley v. Culliver, 243 F. Supp.2d 1278

22 But see Summerlin v. Stewart, 341 F.3d 1082 (9th Cir.
2003) (concluding that Ring applies retroactively so as to
require
that the penalty of death in this case be vacated). A
petition for wit of certiorari in Summerlin is now pendi ng.
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(MD. Ala. 2003) (like Apprendi, R ng should not be applied

retroactively to disturb Silbey s 1993 nurder conviction).
In exam ning the i ssue of retroactivity, federal courts, as
do a growi ng nunber of state courts, apply the test outlined by

the United States Suprenme Court in Teague v. lLane, 489 U. S. 288

(1989). 2%

This Court has not yet adopted Teague when exam ning the
retroactive application of changes in federal constitutional
rules of crimnal procedure. |Instead, retroactivity in Florida
is determ ned by subjecting a procedural change in the law to

the three part test outlined in Wtt v.State, 387 So.2d 922

(Fla. 1980). The Florida Supreme Court held in Wtt that a
change in decisional law will not be applied retroactively to
convictions final at the tinme the new rule is announced unl ess

the change (1) emanates from the state suprenme court or the

23 | n Teaque, the United States Suprene Court announced t hat
new constitutional rules of crimnal procedure will not be
applicabl e to cases whi ch have becone final before the new rul es
are announced, unless they fall within an exception to the
general rule. There are two exceptions to the general rule of
non-retroactivity. First, a new rule should be applied
retroactively if it places a certain kind of primary, private
i ndi vi dual conduct beyond the power of the crimnal |aw making
authority to proscribe. Id. at 311. The second exception,
derived from an earlier view by Justice Harlan, requires that
the new rule nust “alter our wunderstanding of the bedrock
procedural elenments that nust be found to vitiate the fairness
of a particular conviction.” Thus, this exceptionis limtedin
scope to “those new procedures w thout which the Ilikelihood of
an accurate conviction is seriously dimnished.” Teague at 311-
313.
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United States Supreme Court, (2) is constitutional in nature,
and (3) constitutes a devel opnent of fundanental significance.?
This Court shoul d adopt Teague in exam ning the retroactive
application of new rules of constitutional procedure. Thi s
Court should do so for at least two reasons. First, the
guestion presented here concerns the retroactivity of a federal
constitutional decision, which is itself a federal question
Accordingly application of federal retroactivity principles is

appropriate. See Anerican Trucking Associations, Inc. v. Smth,

496 U. S. 167, 178 (1990); Mchigan v. Payne, 412 U. S. 47 (1973);

State v. Tallard, 816 A.2d 977, 979 (N.H 2003); State v.

24 I n anal yzi ng whet her a newrul e constitutes a devel opnent
of fundamental significance, this court explained that major
constitutional changes in the law can be grouped into two
categories. The first are those “jurisdictional upheaval s” t hat
warrant retroactive application. These are changes of | aw which
(1) place beyond the authority of the state the power to
regul ate certain conduct or inpose certain penalties or (2)
which are of sufficient magnitude to necessitate retroactive
application.

The second type of change, identified by this court as
“evol utionary refinenents” do not war r ant retroactive
application on collateral attack. According to this court in
Wtt, evolutionary refinenments would include such things as

changes *“affording new or different standards for the
adm ssibility of evidence, for procedural fairness,[and] for
proportionality review of capital cases...” (Wtt at 929). The

court, in observing that these “evolutionary refinenents” do not
conpel retroactive application, noted that“[e]mergent rights in
these categories..., do not conpel an abridgenent of the
finality of judgnments. To allow themthat inpact would, we are
convi nced, destroy the stability of the |l aw, render punishnments
uncertain and therefore ineffectual, and burden the judicial
machi nery of our state, fiscally and intellectually, beyond any
tolerable limt.” Wtt at 929-930.
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Sepul veda, 32 P.3d 1085, 1086-87 (Ariz. Ct. App. 2001); Meadows
v. State, 849 S.W2d 748, 754 (Tenn. 1993).

Second, given the simlarity of purpose behind federa
habeas review and state collateral proceedings, application of
the Teague test pronmpotes consistency during collateral review
while still protecting the finality of those convictions arising
fromproceedi ngs that conported with constitutional nornms at the

time of trial. See Teague, 489 U.S. 309-311; Daniels v. State,

561 N.E.2d 487, 489 (Ind. 1990).2
In Turner v. Crosby, supra, the court, applying Teague

ruled that Ring’'s new rule of crimnal procedure is not
sufficiently fundanental to fall wthin Teague's second

exception to the general rule of non-retroactivity.? The court

25 Courts applying the Teague standard to the sanme question
now before this court, have determ ned that neither Apprendi nor
Ri ng should be applied retroactively. See State v. Towey, 64
P.3d 828, 835 (Ariz. 2003) (ruling that Ring does not neet
either exception carved out by the general rule of non-
retroactivity carved out in Teague); Colwell v. State, 59 P.3d
463, 470-473 (Nev. 2002) (adopting the Teaque test for
determ ning retroactivity of new constitutional rules and ruling

that retroactive application of Ring is not warranted). See
al so People v. De La Paz, 2003 IIl. LEXIS 775 (Ill. May 8, 2003)

(applying Teague); State v. Tallard, 816 A . 2d 977 (N H
2003) (appl yi ng Teaque); Teaque v. Palmateer, 57 P.3d 176 (Ore.
App. 2002) (applying Teague); G eenup v. State, 2002 Tenn. Crim
App. LEXIS 836 (Tenn. App. 2002) (applying Teagqgue); People v.
Bradbury, 68 P.3d 494 (Colo. App. 2002) (applying Teague);
Whisler v. State, 36 P.3d 290 (Kan. 2001) (applying Teague),
cert. denied, 535 U S. 1066 (2002).

26 Teague's first exception is not at issue because the rule
announced in Ring did not purport to decrimnalize any conduct
or preclude the state from punishing Ome for nurdering Lisa
Redd. See Jones v. Smith, 231 F.3d 1227 (9" Cir. 2000) (holding
that "the first exception identified in Teague is plainly
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expl ai ned t hat Teague' s second exception nmust be applied only to
“wat ershed” rules of «crimnal procedure that affect the
“fundanmental fairness of the trial.” Turner at 1285, citing to

Teague at page 312). See also Sawyer v. Smith, 497 U S. 227

242-243 (1990) (explaining this second Teague exception shoul d
only be applied to those “watershed rul es of crim nal procedure”
which are “essential to the accuracy and fairness of the

crimnal process”); G ahamyv. Collins, 506 U S. 461, 478 (1993)

(expl aining the Teague exception is limted to a small core of
rul es which seriously enhance accuracy).

Ornme’ s argunent that his Ring clai mshould be granted based
on energing | aw seens to rest on the notion that Ring inplicates
the fundanmental fairness of Florida’s capital sentencing
procedures or casts serious doubt on the veracity or integrity
of the original trial proceeding. Orne clains that creation of

the right to trial by jury establishes that a “jury trial is

nore reliable that a bench trial.” (I1B. 91). The United States
Suprene Court, in Ring, reached no such concl usion. To the

contrary, the Court noted the Sixth Amendnent right to a jury
trial did not “turn on the relative rationality, fairness, or

efficiency of potential factfinders.” Ring, 536 U S. at 607.

i napplicable here, where the state's authority to punish
Petitioner for attenpted nurder is beyond question"). The
United States Suprenme Court in Sawer v. Smth, 497 U S. 227
(1990) explained that this first exception is only applicable
when the new rul es place an entire category of crim nal conduct
beyond the reach of crimnal law or prohibit inmposition of a
certain type of punishnment for a class of defendants because of
their status or offense (e.g. prohibiting inposition of the
death penalty for rape as violative of the Ei ghth Amendnent).
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Simlarly, the Turner court observed that “[p]re-Ring
procedure does not dimnish the likelihood of a fair sentencing
hearing.” The court went on to note the newrule in R_ng, “at
nost woul d shift the fact-finding duties during Turner’s penalty
phase from (a) an inpartial judge after an advisory verdict by
ajury to (b) an inpartial jury alone.” Turner at 1286. Nothing
in Ring or Turner, suggests this new rule of crimnal procedure
is essential to the accuracy and fairness of the crimnal
process, or was intended to resolve lingering doubts about the
veracity or integrity of Florida’s capital sent enci ng
pr oceedi ngs.

This interpretation is | ogical when one considers that the
United States Suprenme Court, in directly addressing the Sixth
amendnment right to a jury trial, has refused to apply the right
toajury trial retroactively because it could not be said that

the fact finding process is nore fair or reliable when done by

a jury rather than by a judge. DeStefano v. Wods, 392 U. S. 631
(1968). By conparison, the United States Supreme Court ruled

t hat its decision in Burch V. Lousi ana, 441 U. S. 130

(1979) (ruling that conviction of a non-petty crim nal offense by
a non-unani nous six-person jury violates the accused’'s
constitutional right toajury trial) would apply retroactively.

Brown v. Lousiana, 447 U.S. 323, 328 100 S. Ct 2214 (1980). The

decision in Brown turned alnost entirely on the Court’s

concl usi on that conviction by only five nmenbers of a six person

jury raises substantial doubts as to the reliability of the
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verdict and the fairness of the proceedi ngs—“the very integrity
of the fact-finding process.” Brown, 100 S.Ct. at 2223, citing

toLinkletter v. Walker, 381 U. S. 618, 85 S.Ct. 1731, 14 L. Ed. 2d

601 (1965).
These cases illustrate that retroactivity turns not on the
“right” inplicated, but rather upon whether retroactive

application of the new rule is necessary to correct serious
flaws in the fact-finding process and to ensure the fundanent al
fairness of the proceedings.?” As noted by the 11th Circuit
Court of Appeals in Turner, Florida's capital sentencing
procedure “does not dimnish the |ikelihood of a fair sentencing
hearing.” The court went on to note that “Ring is based on the
Si xth Amendnment right to a jury

trial, not on a perceived, nuch | ess docunented need to enhance
accuracy or fairness of the fact-finding in a capital sentencing
context.” Turner at 1286.

Even if this court adheres tothe dictates of Wtt v. State,

387 So.2d 922 (Fla. 1980), One is entitled to no relief.

Because

27 In Burch, the United States Suprene Court observed that
"the retroactivity or nonretroactivity of a rule is not
automatically determ ned by the provision of the Constitution on
which the dictate i s based."” quoting Johnson v. New Jersey, 384
U S at 728, 86 S.Ct. at 1778. Burch, 447 U. S. 334
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the new rule at issue here, undisputedly, satisfies the first
two retroactivity factors of Wtt, it is the third factor upon
which this court’s decision nmust rest. In accord with Wtt,
this court nust |ook only to whether the rule of crimnal
procedures outlined in Ring constitutes a developnent of
fundanment al significance.

In New v. State, 807 So.2d 52 (Fla. 2001), this court

expl ai ned that retroactive application of a new devel opnent in
the law is warranted only if it “so drastically alters the
substantive or procedural underpinnings of a final conviction
and sentence that individual instances of obvious injustice
woul d ot herw se exist.” New, 807 So.2d at 53. Because the
Fl orida Suprenme Court has consistently refused to apply Ring to
invalidate Floridas capital sentencing structure, | ogi c
dictates that Ring did not drastically alter the capital
sentencing | andscape in Florida, especially in cases where a
jury has recommended death. Even so, this “obvious injustice”
| anguage in New supports a conclusion that |ike the United
States Supreme Court in Teague, this Court nmust consider
retroactivity in terns of whether the new devel opnment affects
the fundanental fairness of the proceedings or casts serious
doubt on the veracity or integrity of the defendant’s trial.
Onme offers no support for the conclusion that a jury sitting
al one, w thout the considered judgnment of an inpartial trial
judge sitting as a co-sentencer, would increase the likelihood

of a nore fair or accurate sentencing proceeding. | ndeed, the
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judicial role in Florida provides defendants in Florida with a
second opportunity to secure a life sentence, enhances appell ate
review, and provides a reasoned basis for a proportionality
analysis. One has failed to denonstrate that Ring should be
applied retroactively to invalidate his sentence.

C. Onme’'s Clainse Fail On The Merits

This Court has consistently held that Florida' s death
penal ty statute is not unconstitutional in light of the United

States Supreme Court’s pronouncenent in Ring v. Arizona.

Specifically, this court has rejected the same facial clains
underlying Appellant’s argunent. Ornme argues this court’s
decisions in Bottoson and King do not preclude granting relief
here because unlike Bottoson and King, “M. Onme does not have
any violent felonies prior to being convicted of nurder...’
(IB. 70). Orme’s argunent is not well-founded.

This court has, after its decision in Bottoson and King
consistently rejected R _ng-based chall enges to Florida s capital

sentencing schene. See e.g. Allen v. State, So.2d __ , 28

Fla. L. Wekly S604 (Fla. July 10, 2003)(rejecting Allen’s
constitutional challenge to Florida s capital sentencing schene

in light of Ring); Doorbal v. State, 837 So.2d 940 (Fla.

2003) (denying claimfor relief on the basis that Florida’s death

penalty is unconstitutional under the holding of Ring); Butler

v. State, 842 So.2d 817 (Fla. 2003) (denying Butler’s claimthat
Florida s capital sentencing schenme vi ol ates protecti ons granted

by the United States Constitution pursuant to Ring); Lawence v.
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State, 846 So.2d 440 (Fla. 2003); Kormondy v. State, 845 So.2d

41 (Fla. 2003).

In arguing that he entitled to relief because he had no
prior violent felony convictions, One ignores the fact he was
cont enpor aneously convicted by a wunaninmous jury beyond a
reasonabl e doubt of both sexual battery and robbery.?® I n

Doorbal v. State, 837 So.2d 940 (Fla. 2003),the Florida Suprene

Court rejected Doorbal’s claimthat Florida' s capital sentencing
schene viol ates both the United States and Fl orida Constitutions

under the holding of Ring v. Arizona, 536 U. S. 584 (2002).

Door bal was sentenced to death for the nurders of a weal t hy
busi nessman and his girlfriend in a kidnapping and extortion
schenme. In affirmng his sentence to death, the Court observed
that one of the aggravating circunstances found by the trial
judge to support the sentences of death was that Doorbal had
been convicted of a prior violent felony, namely two
cont enpor aneous nurders and the kidnaping, robbery, and the
attempted nurder of a third victim The court ruled that
because “these felonies were charged by indictnent, and a jury
unani nously found Doorbal guilty of them the prior violent
fel ony aggravator alone clearly satisfies the mandates of the
United States and Florida Constitutions.” Doorbal at 963.

In the case at bar, Onme was charged with first degree

murder. The indictnment alleged, inter alia, that Onme killed

22 |n Blackwel der v. State, 851 So.2d 650 (Fla. 2003),
this Court ruled that sexual battery is “per se” a crime of
vi ol ence.
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Lisa Redd in the course of commtting robbery or sexual battery,
both undisputedly violent felonies. Addi tional ly, t he
i ndi ct mnent charged that Ornme robbed Li sa Redd of her purse, U S.
currency, and sone jewelry by force, violence, assault or
putting in fear and commtted a sexual battery with physica
force likely to cause serious bodily harm (TR 1. 3-4). The
jury found Onme guilty of each of the charged offenses
unani nously and beyond a reasonable doubt. (TR IV. 619-620).
The trial judge found one of the aggravating factors in this
case was that O nme nurdered Lisa Redd while engaged in a sexual
battery. The trial judge also found t he murder was comm tted
for pecuniary gain as “the evidence establishes and the jury
unani nmously found, that the defendant did unlawfully by force,
viol ence, assault or putting in fear” take Lisa Redd s purse,
car keys, chain, pendant, and a | adies watch. (TR I1V. 731-732).
Li ke in Doorbal, the fact that Ornme was charged and found guilty
of two contenporaneous violent felonies by a unaninous jury
satisfies the dictates of Ring.?°

Ornme next all eges his death sentence nust be vacat ed because
the State failed to include three essential elenents of capita
murder within the indictnment. He also contends that Ring
requires these three elenents to be submtted to the jury and

found to exi st by a unani nous verdi ct beyond a reasonabl e doubt.

22 |t is logical a prior violent felony conviction or a
cont enpor aneous violent felony conviction is excepted from a
Ri ng analysis. 1In both instances, the convictions resulted from
a jury determnation of guilt beyond a reasonabl e doubt.
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In addition to the statutory elenents of first degree nurder,
Onme clainms that after Ring, the State nust also allege in the
i ndi ct mnent and prove (1) the aggravating factors upon which it
intends to rely in seeking the death penalty (2) there are
sufficient aggravating factors to justify a death sentence, and
(3) the mtigating factors are insufficient to outweigh the
aggravating circunstances. O nme clainms that because Florida's
sentenci ng schene does not require the jury to make these three
findings, Section 921.141, Florida Statutes violates the Sixth
and Fourteenth Amendnment to the United States Constitution.
Orne’s argunent is not supported in the jurisprudence of this
state nor required by the United States Suprene Court’s deci sion
in Ring.

In arguing that Ring created three “extra” elenments of
capital nurder, O nme presupposes the statutory maxi num based
upon conviction for first degree nmurder is life in prison. It
al so assunmes that death eligibility does not arise until

sentencing. Both of Orne’s assunptions underlying his argunment

are m spl aced. Both before and after the decision in Ring
i ssued, the Florida Suprene Court has ruled that, in Florida,

the statutory maxi mumupon conviction for first degree nurder is

deat h. See e.g. MIlls v. More, 786 So.2d 532 (Fla. 2001),

(ruling that death is the statutory maxinmum sentence upon

conviction for nurder); Porter v. Crosby, 840 So.2d 981, 986

(Fla. 2003), (observing, in scrutinizing Porter’s 1985 nurder

conviction, that “we have repeatedly held that the maxinum
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penalty under the statute is death”). Thus, while Ring holds
t hat any fact which increases the penalty beyond the statutory
maxi mum nmust be found by the jury; once Ornme was convicted of
the first degree nmurder of Lisa Redd, Orme stood convicted of
capital murder and was death eligible.3 Neither the sufficiency
of the aggravators nor the wei ghing process increase the penalty
beyond the statutory maxi mum

No Florida court has ever held the jury’' s consideration of
the sufficiency of the aggravating factors or the wei ghing of
the mtigating factors against the aggravating factors
constitute elenments of capital nurder. Certainly Ring does not

require such

30 Even if this were not the case, Orne’s contenporaneous
convictions for sexual battery and robbery woul d make Ornme death
eligible in any event.
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a conclusion.3 Even Ring is limted to the finding of an
aggravator. |In a concurring opinion, Justice Scalia noted that
jury fact finding is limted to the finding of a single
aggravating factor. Ri ng, 122 S. Ct. 2445 (Scali a, J.,
concurring) (explaining that the fact finding necessary for the
jury to make in a capital case is limted to an aggravating
factor and does not extend to the ultimte |ife or death
deci si on which may conti nue to be nade by the judge). Likew se,
Justice Kennedy observed in his concurring opinion that it is
the finding of “an aggravating circunstance” that exposes the

def endant to a greater punishnent than that authorized by the

81 The sentencing factors to which Orne points are not
el ements of the crine. Florida' s capital sentencing schene,
found in section 921.141, Florida Statutes, affords the jury
guidelines to follow by providing statutory aggravating factors
and mtigating circunstances to be considered. G ven the fact a
convicted defendant faces the statutory maxi num sentence of
deat h upon conviction, the enploynent of further proceedings to

exam ne the assorted “sentencing selection factors,” including
aggravators, mtigators, and the sufficiency of these factors,
does not violate due process. |In fact, a sentencer may be given

di scretion in selecting the appropriate sentence, so long as the
jury has decided (by its finding of guilt of first degree
murder) that the defendant is eligible for the death penalty.
Florida’s sentencing considerations are constitutionally
mandat ed gui delines created to satisfy the Ei ghth Amendment and
protect against capricious and arbitrary sentences. These
factors are linmtations on the jury and judge; they are not
sentence enhancers or elenents of the crine.
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jury’s verdict.? Ring, 122 S.Ct. at 2445 (Kennedy, J.,
concurring).

The Florida Suprenme Court has directly addressed the issue
of whether, after Ring, the State is required to include within
the indictment the aggravating factor(s) it intends to rely on
in seeking the death penalty. Additionally, the Court has
consi dered whether these aggravating factors nmust be submtted
to the jury® and found unani mously beyond a reasonabl e doubt.
I n cases decided well after Ring, the Florida Supreme Court has
specifically rejected clainms identical to Orne’s. 3

In Kornondy v. State, 845 So.2d 41 (Fla. 2003), cert den.,

2003 W 21805073 (Cct. 14, 2003) this Court ruled that the

absence of any notice of the aggravating factors the State will

32 In Arizona, the maximum sentence authorized by the
jury’s verdict of guilt for first degree murder is life. Of
course, in Florida, as discussed above, death is the maxi num
sentence authorized by jury verdict of guilt for first degree
mur der

33 If required, this ordinarily would be acconplished by
a special verdict form

34 To the extent Ornme argues that a unaninmous jury
“verdict” is required, the United States Suprene Court has held,
even in the guilt phase of a trial, jury unanimty is not
requi red. See Johnson v. Louisiana, 406 U.S. 356 (1972) (finding
nine to three verdict was not denial of due process or equal
protection); Apodaca v. Oregon, 406 U.S. 404 (1972) (holding
conviction by non-unanimous jury did not violate Sixth
Amendnent) . Schad v. Arizona, 501 U S. 624, 631 (1991)
(plurality opinion) (addressing felony murder and hol ding due
process does not require unani nobus determnation on liability
t heori es)
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present to the jury and the absence of specific jury findings of
any aggravating circunstances does not violate the dictates of
Ring.3% This Court went on to rule that a special verdict form

i ndicating the aggravating factors found by the jury is al so not

required by the decision in Ring. Accord Fennie v. State, 28
Fla. L. Weekly S619 (Fla. July 11, 2003)(rejecting Fennie s claim
that Florida’s death penalty statute was unconstitutional
because it fails to require aggravators to be charged in the
i ndictnent, submitted to a jury, and proven beyond a reasonabl e

doubt); Owens v. Crosby, 28 Fla.L. . Wekly S615 (Fla. July 11,

2003) (denying Omens’ challenge, in light of Ring, to Florida's
deat h penalty statute on constitutional grounds because the jury
is not required to mke specific factual findings as to

aggravation and mtigation); Bl ackwel der __ v. St at e, 28

Fla. L. Weekly S523 (Fla. July 3, 2003)(specifically rejecting
Bl ackwel der’ s argunment that aggravating circunstances nust be
alleged in the indictnent, submtted to the jury, and
i ndividually found by a unaninous jury verdict).

This Court has also rejected the notion that due process

requires the State to provide notice as to the aggravating

35 This Court was not called upon in Kornmondy or Fennie to
det er m ne whet her Ring requires the statutory wei ghi ng processes
(sufficiency of the aggravating factors or the weighing of the
mtigating factors against the aggravating factors) to be
included in the indictnent and proven to a unani nous jury beyond
a reasonabl e doubt.
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factors it intends to rely upon by alleging them in the

indictnent. In Vining v. State, 637 So.2d 362 (Fla. 1994), the

Fl ori da Suprenme Court noted that “[t]he aggravating factors to
be considered in determning the propriety of a death sentence
are limted to those set out in section 921.141(5), Florida
Statutes (1987). Therefore, there is no reason to require the
State to notify defendants of the aggravating factors that it
intends to prove." Vining, 637 So.2d at 928. See also Lynch v.
State, 841 So.2d 362 (Fla. 2003) (rejecting Lynch' s claimthat
Florida's death penalty scheme is unconstitutional because it
fails to provide notice as to aggravating circunstances based on
the ruling in Vining). 36 This court should reject One’'s

argument that Ring created three extra elenments of capital

mur der .
Finally, One’s catch-all “emerging case |law’ argument is
wi t hout nerit. Onme cites to case | aw from ot her states, none

of which inpact or actually touch upon the constitutionality of
Florida s sentencing schene. First Ome cites to cases from

Nevada and M ssouri which Orne clains have “hybrid” sentencing

% The Florida Supreme Court in Kornmondy, supra, also
rejected Kornondy’s claimthat the absence of any notice of the
aggravating circunstances that the State will present to the
jury and the absence of specific jury findings of any
aggravating circunmstances offends due process and the
proscription against cruel and unusual punishnent.
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laws |i ke Florida.?® However, neither states’ sentencing schene,
as examned in the cases cited by One, resenbles Florida's
capi tal sentencing structure. In both states, if the jury is
unabl e to render a unani nous verdict, either a three judge panel
or a single judge deterni nes the sentence without any input from
the jury. It was this provision that was at issue in the cases
cited by Ome. These sentencing schenmes are unlike Florida's
because the jury is conpletely renoved fromthe process once it
cannot reach a unani mous verdict.

Additionally, Onme cites to Esparaza v. Mtchell, 310 F. 3d

414 (6'h Cir. 2002) . Ome claims the Sixth Circuit granted
habeas relief because the Ohio jury was not required to return
a verdict identifying the aggravating factors that were present
and that rendered the defendant death eligible under state | aw.
Li ke the others cited by One, this case has no application to
Fl orida | aw. Even nore conpelling, however, is that Esparaza
does not even rest on a Sixth Anmendnent Ring analysis. The
court in Esparaza noted that the “principal problemin the case
arises from the fact that the indictnment did not charge the
aggravating circunstance that nade the crinme capital, nor did

the trial court instruct the jury on the subject, nor did the

3% Onme cites to Johnson v. State, 59 P.3d 450 (Nev. 2002)
and State v. Witfield, 2003 W. 21386276 (Mb. June 17,
2003).
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jury return a verdict finding one or nore of the aggravating
circunstances that permt a sentence of death.” Esparaza at
416.

Under Chio law, the indictnent in a capital case charging
aggravated nurder nust state the "aggravating circunmstances”
t hat make t he defendant eligible for the death penalty. Failure
to do so nakes a life sentence mandatory. § 2929.03 (A), Ohio
St at ut es. Li kewi se, Ohio’' s sentencing statute requires the
jury verdict to separately state whether the offender is guilty
or not guilty of each aggravating circunstance. The statute
also requires the jury to be instructed that an aggravating
factor specification must be proven beyond a reasonabl e doubt in
order to support a guilty verdict on the particul ar aggravating
circunstance. § 2929.03 (B), Chio Statutes.

I n Esparaza, the indictnent failed to include the required
aggravating factors to nmake the crinme capital®, no instruction
was given and the jury did not return a verdict finding any
aggravating circunstance. Instead the trial judge found the

murder was conmmtted while in the comm ssion of a robbery and

8 Specifically, the State failed to allege Esparaza was
either the principal offender in a felony murder or that he
commtted the nurder with prior calculation and design.
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t hat Esparaza was the principal offender in the comm ssion of
t he nurder.

The court ruled that Ohio violated the dictates of the
Ei ght h Amendnent, as well as state law, when it failed to charge
Esparza in the indictment with the aggravating circunstance for
whi ch the death penalty was i nposed, to instruct the jury on the
aggravating circunstance, and have the jury reach a verdict on
t he exi stence of the aggravating circunstance. While the 6th
Circuit cited Ring to support the notion the Ei ght Anendment
prohibits a judge from determ ning the existence of a factor
that makes a crine a capital offense, Esparaza did not turn on
a Ring analysis. Instead, it turned primarily on an application
(and violation) of the Ohio capital sentencing schenme, a schene
entirely different fromFlorida' s. 3

Ornme next argues that this Court shoul d consider decisions

from states “lunped in the sane category as Florida, hybrid

states.” (IB. 75). One cited to decisions from Indiana,
Del awar e and Al abamma. None of the cases cited by Ornme support
hi s cause.

3 Ohio's statute requiring the aggravating circunstances
to be included in the indictnment and found by the jury was
Chio’ s response to 8th Amendnent jurisprudence that requires
states to narrow or restrict the class of persons who are
subject to the death penalty.
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In Bostick v. State, 773 N. E.2d 266 (Ind. 2002), a case

cited by Onme in support of his argunent, the Indiana Suprene
Court found a Ring violation when the judge sentenced Bostick to
life w thout parole. When seeking a sentence of death or life
wi thout the possibility of parole, Indiana |law requires the
State to allege, in a docunent separate from the charging
docunent, the aggravating factor upon which it intends to rely. 40
I n the sentencing hearing after a person is convicted of nurder,
the state nust prove beyond a reasonabl e doubt the existence of
at | east one (1) of the aggravating circunstances alleged. The
jury is instructed to identify each aggravating factor found
beyond a reasonabl e doubt on a special verdict form4 |If the
jury is unable to reach a unani nous sentencing recomendati on
after reasonabl e deli beration, the court discharges the jury and
sits as the only sentencer in the case.

In Bostick, the jury was unable to reach a unaninous
recommendati on during the sentencing phase. The judge then
di scharged the jury pursuant to law, found the required
aggravating circumnmstances proved beyond a reasonabl e doubt, and

sentenced Any Bostick to three sentences of |life w thout parole.

0 1n this case it was that the victins were under age 12.

4 1n 2002, the Indiana | egislature anended the statute to
require special verdict forns. Ind. Code § 35-50-2-9(d),
amended by P.L. 117-2002, § 2.
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The court observed that, by deadl ocking, the jury failed to
find the victins were under twelve years old at the tinme their
not her nurdered them by locking them in their bedroom and
setting the house ablaze. The court noted that, as such, the
def endant’ s sentence to |ife w thout parole was based on facts
extendi ng the sentence beyond the statutory maxi mum aut hori zed
by the jury's verdict finding her guilty of nmurder. Bostick at
273.

As in M ssouri and Nevada, under some circunstances | ndi ana
law allowed the judge to sentence a defendant w thout jury
input. This is not the case in Florida where the jury sits as
a co-sentencer to the trial judge. Additionally, under Florida
law, Orme was death eligible upon conviction for first degree
murder, a verdict rendered beyond a reasonable doubt by a
unani mous jury. Accordingly, Bostick is neither controlling

nor persuasive. #?

42 Subsequent to the decision in Bostick, the Indiana
Suprene court noted Ring was satisfied when the jury recommended
t he defendant be sentenced to life w thout parole. The court
held that inplicit in the jury's recomendation is the jury’'s
findi ng beyond
a reasonable doubt that the charged aggravating circunstance
exi sts. The court cane to this conclusion because the jury was
instructed that before it could recomrend that a death sentence
be inposed, the jury nust find (1) the existence of the charged
aggravating circunstance beyond a reasonabl e doubt and (2) that
the aggravating circunstance outweighed the mtigating
ci rcumst ances. The court noted that, as such, the jury
necessarily determ ned the fact of the aggravating circunstance
beyond a reasonabl e doubt. Brown v. State, 783 N.E.d 2d 1121
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One also cites to case law fromtwo ot her hybrid states in
support of his enmerging case |law argunent. Ornme first cites to

Brice V. State, 815 A 2d 314 (Del. 2003) . In Brice, the

Del aware Supreme Court observed that in Delaware, like in
Fl orida, Indiana, and Al abanma, the jury renders an advisory
sentence in the penalty phase that is not binding upon the judge
who is the ultinmate sentencer. Ornme argues that Brice stands
for the proposition that
a Ring analysis nust focus on the Florida Statutes which sets
forth three “factual findings” that nmust be made before the
def endant is death eligible. (IB. 79, fn 42). In reality,
Brice stands for just the opposite. |I|ndeed the Del aware Suprene
Court rejected a claimsimlar to One’s. The court in Brice
specifically ruled that the United States Suprenme Court’s
mandate in Ring does not extend to the weighing process. Brice
at 322.

Whi | e Del aware | aw now requires a unani nous jury finding of

at | east one aggravating factor,* the court refused to extend

(Del. 2003). Likewise, in Florida, any death sentence which is
i nposed following a jury recommendation of death, as in the
instant case, cannot fail to satisfy the Sixth Amendnent as
construed in Ring v. Arizona, 122 S. Ct. 2428 (2002), because
the jury necessarily found beyond a reasonabl e doubt that at
| east one statutory aggravating factor existed.

4 The Del aware statute was anended in 2002 to require a
jury to find, unaninmously and beyond a reasonable doubt, the
exi stence of at |east one statutory aggravating circunstance
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Ring to require the jury to find as a “fact” that the
aggravating circunstances outwei gh the mtigating circunstances.
The court also refused to extend Ring to require jury
sentencing. O particular interest is the court’s ruling that
“[e]ven though Ring may be read to extend the jury's role to the
finding of aggravating circunstances during the sentencing
phase, a function nade explicit and necessary under the 2002
Statute, nothing in Ring suggests that the trial judge may not
retain the responsibility of making the ultimte sentencing
deci sion, subject to affording the jury its acknow edged role in
the sentencing process.* One cannot |look to Brice to |end
support to his Ring claim

One’s cites as well to Ex parte Wal drop, 2002 Ala. Lexis

336 (Ala. Novenber 22, 2002), cert den., Waldrop v. Al abama,

2003 U.S. LEXIS 7750 (U.S., COct. 20, 2003). In WAl drop, the

def endant argued that Ring requires a jury to find that at | east

before the sentencing judge may consider inposing the death
sent ence.

4 In Brice, the court recognized that a jury finding
during the guilt phase of the existence of the underlying facts
that are necessary to establish a statutory aggravator beyond a
reasonabl e doubt conplied with the construction of the United
States Constitution in Ring. In Reyes v. State, 819 A 2d 305
(Del . 2003), the court concluded as well that when a jury's
guilty verdict si nul t aneously  establishes a statutory
aggravating circunmstance that jury verdict authorizes a maxi mum
puni shnent of death in a manner that conports with the United
States Supreme Court's holding in Ring.
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one statutory aggravating circunstance exists and that the
aggravati ng ci rcunst ances out wei gh t he m tigating
circunstances.* In rejecting Waldrops’ claim the court noted
that “the weighing process is not a factual determ nation or an
el ement of an offense; instead, it is a noral or |egal judgment
that takes into account a theoretically limtless set of facts
and that cannot be reduced to a scientific formula or the
di scovery of a discrete, observable datum” WAl drop at .
The court went on to observe that “the relative ‘weight’ of
aggravating circunstances and mtigating circunstances i s not
susceptible to any quantum of proof.” 1d.

The Al abama Suprene Court found specifically that Al abam’s
capital sentencing structure requires jury participation in the
sentenci ng process but gives ultimate sentencing authority to
the trial judge. The court also ruled the trial judge's

determ nati on the nurders were especi ally heinous, atrocious, or

cruel was a part of the weighing process, not a “fact” required

45 Under Alabama |law, a capital defendant may not be
sentenced to death unless the jury determ nes that at | east one
statutory aggravating circunstance exists. An Alabama jury is
instructed, as well, that if the jury finds that one or nore
aggravating circunstances exist but these aggravators do not
outweigh the mtigating factors, it shall return an advisory
sentence of |ife wthout parole. Ajury recomendati on of death
must be based on a vote of at |east 10-2. See Ala. Code 1975,
8§ 13A-5-46(e)(3) and (f).
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to be found by a jury nor an element of the crinme of capital
mur der. 46

Orne cites Brice and Wal drop, apparently, in support of his
clai mthat pursuant to both Del aware and Al abama | aw after Ring,
the jury nmust find an aggravating circunstance at the qguilt
phase of a capital trial to render a defendant death eligible.
Onme clains that Justice Pariente, when she observed that Brice
supports the notion the weighing process is not a factual
finding that nust be nade by the jury, overl ooked the fact that
under Delaware law, the jury is required to find an aggravating
factor at the guilt phase. (IB. 79, n.42). Onme clains this
“fact” clearly distinguishes these states’ capital sentencing
structures fromFlorida’s inacritical fashion. (I1B. 81). One
m sunder st ands both states’ sentencing schenes.

In fact, neither Del aware nor Al abama | aw require the jury
to find the existence of an aggravating circunstance at the
guilt phase of a capital trial in order to sentence a defendant
to death. The Al abama sentencing scheme provides that at the

sentencing hearing the state shall have the burden of proving

4 Recently, in Ex parte Hodges, 2003 Ala. LEXIS 84 (Ala.
March 14, 2003), the Alabama Suprene Court ruled that the
determ nati on of whether aggravating circunstances outwei gh the
mtigating circunmstances is not a finding of fact or an el enent
of the offense. Accordingly, the court ruled that Ring and
Apprendi do not require that a jury weigh the aggravating
circunstances and the mtigating circunstances.
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beyond a reasonable doubt the existence of any aggravating
circunstances. Any aggravating circunstance, which the verdi ct
convicting the defendant establishes was proven beyond a
reasonabl e doubt at trial, shall be considered as proven beyond
a reasonabl e doubt for purposes of the sentence hearing. Section
13A-5-45(e), Al abama Code. Thus, like in Florida, the Al abama
scheme recognizes that sone aggravating circunstances are
inherent in the jury s verdict and need not be proven a second
time during the penalty phase.

Li kewi se, under Del aware’s capital sentencing statute, a
sentence of death shall not be inposed unless the jury, if a
jury is inpaneled, first finds wunaninously and beyond a
reasonabl e doubt the existence of at |east one (1) statutory
aggravating circunstance as enunerated by the statute. I f at
| east one statutory aggravating circunstance has been found
beyond a reasonabl e doubt by the jury, the Court shall inpose a
sentence of death if it finds by a preponderance of the evidence
t hat aggravating circunmstances found by the Court to exist
outweigh the mtigating circunmstances found by the Court to
exi st. 11 Del.C. 8§ 4209(d). The statute recognizes that a
conviction under certain sections of Delaware’ s first degree

murder statute establishes the existence of a statutory
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aggravating circunstance. 11 Del.C. 8§ 4209(e)(2).% In Brice
t he Del aware Suprenme Court observed this provision precludes the
jury “through i nadvertence or ignorance [fromrending] a finding
in the narrowi ng phase that rejects the statutory aggravator
found in the guilt phase.” Brice at 323. Contrary to Orme’s
suggestion, neither Delaware nor Alabama |aw provide that
“unl ess there is a finding of an aggravating circunstance at the
guilt phase proceeding, the sentence is life inprisonnent.”
(IB. 81). Accordingly, these cases |lend no support to Orne’s
argument .

Finally, in support of his claimthat Florida's statutory
aggravators and sentencing considerations form elenments of
capital murder, Onme points to the Mssouri Suprene Court’s

decision in State v. Witfield, 107 S W 3d 253 (M. 2003).

47 These sections of 11 Del. C. 8 636 (a) 2-7 (Delaware’s
felony murder | aw) includes such things as intentionally causes
anot her person to commt suicide by force or duress, causing the
deat h of anot her person by the use of or detonation of any bonb
or simlar destructive device, and causing the death of another
person in order to avoid or prevent the lawful arrest of any
person, or in the course of and in furtherance of the comm ssion
or attenpted conm ssion of escape in the second degree or escape
after conviction. |In Delaware, intentional murder under 11 Del.
C.8 636 (a) (1), is a separate offense fromfelony nurder. The
Suprene Court noted in Brice that a guilty verdict under the
fel ony murder statute authorizes a maxi mum puni shnent of deat h.
Brice at 323.
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One urges this Court to look to Whitfield and grant him the
relief he seeks.
The Whitfield decision offers Orne no support as M ssouri’s
and Florida’ s capital sentencing procedures are quite different.
First, the M ssouri Supreme Court inplicitly ruled that the
statutory maxinum penalty upon conviction for first degree
murder is life in prison while in Florida, the statutory maxi num
upon conviction is death. Interestingly, this sanme M ssouri

Suprenme Court found death to be the statutory maxinmum in State

v. Cole, 71 S W 3d 163, 171 (M. 2002). Second, unlike
Fl orida, M ssouri does not have a hybrid capital sentencing
scheme and is not a weighing state. Third, in cases of jury

deadl ock on sentencing, the Mssouri jury no |longer participates
i n sentencing.

In Whitfield, the jurors were split 11-1 in favor of alife
sentence, and returned a verdict that they could not deci de upon
puni shnent. Under M ssouri’s capital sentencing structure, when
ajury returns such a verdict, Mssouri Revised Statutes section
565.030.4 requires the judge alone to determ ne the punishnment.
Hence, M ssouri’s procedure is very different from Florida's,
because the jury is conpletely renoved fromthe process once it
cannot reach a unani nous verdict. There is no such provision in
Florida, as the judge and the jury, in every instance, sit as
co-sentencers in a capital jury trial.
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It is also clear the M ssouri Suprene Court went far afield
fromR . Nng in issuing its decision. The M ssouri Suprenme Court,
without citation, stated that Ring "held that not just a
statutory aggravator, but every fact that the |egislature
requires be found before death may be inposed nust be found by
the jury." Whitfield at 257; see al so 258, 262, 263, 264; Ring,
536 U. S. at 589, 597, 597 n. 7, 602, 604, 609. In doing so, the
M ssouri Supreme Court held that the first three steps in
M ssouri's capital sentencing structure—the finding of at |east
one statutory aggravating circunstance, the determ nation that
evidence in support of aggravation warrants death, and the
conclusion that mtigating evidence i s outwei ghed by aggravati ng
evi dence—are all required to be found by a jury under Ring for
a defendant to be considered "death-eligible." Whitfield, 107
S.W3d at 261.

Despite the clear | anguage of Ring, limting that decision
to the finding of the existence of aggravating circunmstances,
the M ssouri Suprenme Court extended Ring far beyond its hol di ng.
Ri ng expressly declined to address whether the jury was required
to make any finding other than that of the statutory aggravati ng
circunmst ance because that was the only question presented to it.
ld., 536 U.S. at 597 n. 4. More inportantly, Ring and Apprendi

specifically exclude from this holding any sentencing factor
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t hat "supports a specific sentence within the range authorized
by the jury's finding." Apprendi, 530 U S. at 494 n. 19; Ring,
536 U.S. at 609. Nothing in the United State’s Suprenme Court’s
decision in Ring or Florida's statute supports a finding that
One’s alleged “three factors” are elenents of the crinme.
| nstead, these are part of the sentencing selection process and,
as such, not inplicated by Ring. # This court should afford no
wei ght to the M ssouri Supreme Court’s decision in Witfield and
O me’ s cl aimshould be deni ed.

I11. WHETHER THE TRI AL JUDGE ERRED | N DENYI NG ORME' S

CLAIM HI'S COUNSEL WAS | NEFFECTIVE FOR FAILING TO

CHALLENGE THE GENERAL QUALI FI CATI ON PROCEDURE EMPLOYED

| N BAY COUNTY

Ornme clainms the jury qualification procedure in Bay County
is unconstitutional because it is held outside the presence of
the defendant and his counsel, the State is allowed to
participate in the proceedi ng, and the proceeding i s unrecorded.

Ornme recognizes this Court has already ruled that the genera

jury qualification procedure is not a critical stage at which

48 Throughout his Ring argument, Orne nakes some reference
to One’s confrontation rights. For instance, O ne clainms that
during his trial, the State relied upon hearsay evidence to
establish the aggravating circunstances. (IB. 77. n.38). O ne
neither identifies what evidence he takes issue wth nor
devel ops any argunent to support his claimthat Ring inplicates
a capital defendant’s right to confrontation. This court has
rejected claims not specifically raised or developed in the
appellant’s brief.
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t he defendant nust be present.* O nme argues these cases are
di stingui shable fromthe case at bar because his counsel was not
present to safeguard his rights nor was there a trial transcri pt
made of the proceedings. One contends this ex parte system of
juror qualification is “practically an invitation for abuse by
the State.” (IB.95). O nme suggests hypothetical inproprieties
whereby the State m ght object to the release of jurors who are
seem ngly pro-state while not objecting to the release of
prospective jurors who are pro-defense, object to the rel ease of
whites but not to the excusal of mnorities, or remain silent
when |iberals are released from jury duty while protesting the

excusal of those with conservative viewpoints. (I1B. 95).

The record establ i shes, however, that Onme’s accusations are
conpl etely unfounded. Not only are they not supported by the
record, Orne’s clains are specifically contradicted by testi nony
presented at the evidentiary hearing.

For instance, Orne asserts his attorney was absent fromthe
general qualification proceedings. There is absolutely no
evidence that trial counsel was absent from the proceedings.
Though trial counsel could not specifically recall being present

at jury qualification held sone nine years before the

9 Onme cites to Wight v. State, 688 So.2d 298 (1996) and
Bates v. State, 750 So.2d 6 (Fla. 1999)
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evidentiary hearing, he testified he generally attends jury
qualification proceedings, listens to the excuses proffered by
prospective jurors, and take notes (PCR XX. 2066). Li kew se,
M. Meadows, the Assistant State Attorney who prosecuted O ne,
testified he could not recall a time this procedure was done
wi t hout defense counsel present. The prosecutor told the trial
court he has tried perhaps a dozen nurder cases with M. Smth
and in all of these cases, it was M. Smth's practice to attend
t he excusal portion of jury qualification proceedings. (PCR XXI.
2202) . In short, Orne presented no evidence to support his
claim that M. Smth was absent from the general jury
qualification proceedi ngs at issue.

Ome also clainse a state attorney® was present and
participated in the proceeding (IB. 97). O ne cites to Mackey
v. State, 548 So.2d 904 (Fla. 1st DCA 1989) in which a state
attorney, outside the presence of the defendant and his counsel,
was allowed to give a speech to prospective jurors regarding
their duties. According to Orne, unlike in Mackey where the
court refused to find reversible error, his counsel was not

allowed to question the state attorney at a pre-trial hearing to

50 Ome does not identify this state attorney but
presumably refers to the Assistant State Attorneys responsible
for selecting juries fromthose potential jurors not excused at
t he general qualification proceeding.
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determ ne what had transpired or to question the jurors about
any prejudice that may have arisen (I1B. 96-97).

Orne ignores the fact the evidence presented at the
evidentiary hearing unequivocally established the assistant
state attorneys who attend these proceedi ngs do not participate
in any way, let alone provide input to the trial judge on
whet her to rel ease or not rel ease a prospective juror. (PCR XXI.
2202). Both M. Smth and M. Meadows testified that
prosecutors do not participate in the proceedi ngs (PCR XX. 2067;
Xl X. 2202). M. Meadows testified, w thout contradiction, he
had never participated in jury qualification proceedings. The
prosecutor told the trial judge at the evidentiary hearing that
“l can state absolutely and wi thout a doubt that | know I have
never intervened in that excuse process...” (PCR XX. 2202).5
Orne has failed not only to provide any support for a finding of
prejudice in his case, he has failed to present any evi dence at
all to support his allegations.

In any event, this Court has found that the general jury
qualification proceeding is not a critical stage of the

proceedi ngs requiring the defendant’s presence. I n Robi nson v.

1 Though M. Meadows referred to the venire menbers as
witness, his testimony on this point concerned only his
invol venment in the jury qualification proceedings. It is
mani festly clear that M. Meadows inadvertently m sspoke when
he referred to potential jurors as “witnesses” (PCR XXI. 2202).
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State, 520 So.2d 1 (Fla. 1998), this Court held the presence of
the defendant at jury qualification proceedings 1is not
constitutionally required. The court noted that:

We do not reach the question of whether appell ant
validly waived his presence during the prior general
qualification process because we do not find that
process to be a critical stage of the proceedings
requiring the defendant's presence. W see no reason
why fundanmental fairness mght be thwarted by [the]
def endant' s absence during this routine procedure.

Robi nson at 4.

Li kewise, in Wight v. State, 688 So.2d 298 (Fla. 1996) %2,

this Court distinguished between general jury qualification
proceedi ngs and the qualification of a jury in a specific case®.
This Court ruled that the presence of the defendant is not
requi red at general qualification proceedi ngs where no pretri al
juror chall enges are exercised. This Court observed in Wi ght
that unlike jury selection in a specific case, general jury

qualification proceedi ngs are:

52 |In both Robinson and Wight, trial counsel were present
for general jury qualification. However, the absence or
presence of trial counsel was not dispositive to this Court’s
rulings in those cases. Instead, it was this Court’s concl usion
t he general qualification procedures are not critical stages of
the trial requiring the defendant’s presence. |In both of these
cases, the court recognized, w thout concern, that often both
t he defendant and his attorney are not present.

8 In this appeal, One mkes no claim he was absent from
the qualification proceedi ngs, any portion of the voir dire, or
t he exercise of challenges of his particular jury.
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often conducted by one judge, who will qualify a
panel for use by two, three, or nopre judges in
multiple trials. Counsel or a defendant does not
ordinarily participate in this type of qualification
process, although neither is excluded from doing so.
I n many instances, counsel and the defendant are not
present. In short, the general qualification process
is not "a critical stage of the proceedi ngs requiring
the defendant's presence” (citing to Robinson, 520
So.2d 1,4).

Wight, 688 So.2d 298, 300. See al so Mihammad v. State, 782

So. 2d

343 (Fla. 2001); WKke v. State, 813 So.2d 12, reh. denied (Fla.

2002) (affirmngtrial court’s ruling that general qualification
proceeding is not considered a critical phase of the trial at
whi ch the defendant’s presence is required).

Onme’s claimthat the general jury qualification procedures
enpl oyed prior to his jury trial are unconstitutional is w thout
merit. The trial judge correctly ruled that Onme’s counsel
cannot be found ineffective for failing to pursue a nmeritless

claim Walton v. State, 847 So.2d 438 (Fla. 2003); Card v.

State, 497 So.2d 1169 (Fla. 1986)(holding that trial counsel is
not ineffective in failing to raise neritless clains).

CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmthe denial of Ornme’s successive notion

for post-conviction relief.
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