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SUMVARY OF ARGUMENT

As to severability, the State fails to acknow edge this

court’s express holding in Heggs v. State, 759 So. 2d 620

(Flla. 2000), that a non-appropriations act cannot be severed
to cure a single-subject problemwhere the act’s title and
substance both pertain to nore than one subject. 759 So. 2d at
628- 31.

As to retroactivity of the 2002 |egislation, the State
also fails to acknow edge di spositive authority. Article X,
Section 9 of the Florida Constitution governs this case
i ndependent|ly of any ex post facto protections.

Dobbert v. Florida, 432 U S. 282 (1977), is inapplicable

here because Article X, Section 9 governs. Dobbert controls
only where ex post facto protections are relied on.

I n any event, as the Second District Court has held, even
in the ex post facto context Dobbert’s “operative act”
anal ysi s does not control cases that involve a single-subject
violation. Where the single-subject rule is violated, the
Legislature’s act is void ab initio because it was inproperly

enacted in a way that deprived the public of notice.



ARGUMENT

| N REPLY: THE DI STRI CT COURT WRONGLY

HELD THAT ENACTMENT OF CHAPTER 02-211,

LAWS OF FLORI DA, CURED THE SI NGLE-

SUBJECT VI OLATI ON I N CHAPTER 99- 188,

LAWS OF FLORI DA.

The State argues that House Bill 121, which becane

Chapter 99-188, was “corrected” on February 3, 1999, to
i nclude the | anguage that becanme the chapter’s Section El even.
(State’s nmerit brief at 11) Nothing in the legislative history
supports the notion that the newly added provision “corrected”
an inadvertent or |ogical omssion in the existing bill; the
new provision, which directs the clerks of the Circuit Courts
to conmuni cate with the inmgration authorities, was plainly
unrelated to the existing House bill when it was added
February 24, 1999, by the House Corrections Subconmttee.! See
the bill analysis for H 0121 S1 (Corrections), in the
docunment ati on of House Bill 121 that appears in the history of

the 1999 session on the Florida Legislature’s website.

The State firmy asserts that “each of [99-188’ s]

'House subcommittees that amended House Bill 121 incl uded
Crimnal Justice Appropriations, Crinme and Puni shnent, and
Corrections. The Corrections Subcomittee of the House
Committee on Public Safety and Crine Prevention does not
correct bills, but instead deals with substantive nmatters
related to the Departnment of Corrections and the county jails.
See wwv. nyfl ori dahouse.con’ Conmittees. aspx.
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sections focus on the sane goal, the punishment of offenders.”
(Merit brief at 14) Petitioner will rely on the argument made
in his initial brief on the nmerits, and on the Second District

Court’s careful analysis in Taylor v. State, 818 So. 2d 544

(Fla. 2d DCA 2002), for his position that sections 11 and 13
of Chapter 99-188 do not in fact focus on punishnment, as do
the remaining portions of 99-188. Petitioner notes in addition
that the federal deportation process - the |ong-term goal of
Section Eleven - is not part of sentencing.

Bafflingly, the State, in its argunments headed “Standi ng”
and “Severability” (State’s merits brief at pp. 16-19), does
not acknow edge this court’s dispositive decision in Heggs V.
State, 759 So. 2d 620, 628-31 (Fla. 2000), which is cited and
di scussed in Petitioner’s initial brief on the nerits at 11.

| saac v. State, 626 So. 2d 1082 (Fla. 1st DCA 1993), rev.

deni ed, 634 So. 2d 624 (Fla. 1994), cited by the State on this
point (in its brief at 17), does not support its position. In
I saac, the defendant argued that the statute under which he
was charged, which proscribed nmurder of a | aw enforcenent

of ficer, was unconstitutionally vague because it did not
expressly include a scienter el ement which would have required
the State to show that the defendant knew his victimwas an

officer; the First District held that |saac had not asserted



facts sufficient to show he had standing to make the argunent.
That hol ding has no application to the specific question
before this court, which is whether a non-appropriations act
can be severed to cure a single-subject problemwhere the
act’s title and substance both pertain to nore than one

subject. As this court expressly held in Heggs, the answer is

no.” Heggs, 759 So. 2d at 628-31.
Under the rubric “Standing,” the State further argues

that Petitioner’s sentence “would have been the same” under

the 1988 version of Section 775.082, citing Diaz v. State,

2003 W 1936119 (Fla. 5t DCA April 25, 2003) and Lindsay v.

State, 839 So. 2d 737 (Fla. 2d DCA 2003). In that first case
M. Diaz argued, pro se, that his 25-year m ni mum mandat ory
sentence for trafficking in over 28 grans of heroin was

af fected by the single-subject problemafflicting 99-188; the
Fifth District Court corrected that factual m sapprehension,
and correctly held that M. Diaz had no standing to object to
passage of a 1999 | aw that had not changed the statutory
subsecti on he was sentenced under. See Chapter 99-188, 8§9,
Laws of Florida, anmending in part Section 893.135(1)(3)(1)(c),
Florida Statutes. In the other case relied on by the State on
this point, Lindsay, the Second District Court held that the

briefs before it were facially insufficient to warrant relief



because they did not allege that the 1999 changes to the

prison rel easee reoffender act affected the appellant; that
al l egati on has been made in the briefs now before this court,
and Lindsay is accordingly inapplicable here. (See
Petitioner’s nerit brief at 13-14.)

As to the retroactivity of the 2002 |egislation, again
bafflingly, the State fails to acknow edge the di spositive
authority cited by the Petitioner. Article X, Section 9 of
the Florida Constitution governs this case independently of
any ex post facto protections, in that it expressly provides
that “repeal or anmendnment of any crim nal statute does not
af fect the prosecution or punishment for any crime previously
commtted.” (See Petitioner’s nerits brief at 14-15; State’'s
brief at 21-25.)

Dobbert v. Florida, 432 U S. 282 (1977), relied on by the

State, is inapplicable here because Article X, Section 9
governs. Dobbert controls only where ex post facto protections
are relied on; the Suprene Court expressly noted in Dobbert
that the ex post facto clauses were not intended “to limt the
| egislative control of remedies,” while clearly Article X,
Section 9 does inpose such a limt. In any event, as the
Second District Court has held, even in the ex post facto

cont ext Dobbert does not control cases that involve a single-



subj ect violation. Green v. State, 839 So. 2d 748, 753 (Fla.
2d DCA 2002). Where the single-subject rule is violated, the
Legislature’s act is void ab initio because it was inproperly

enacted in a way that deprived the public of notice. Geen

citing Inre F.G, 743 N.E. 2d 181 (Ill. App. 2000). The

State finally argues that this court need not reach the
retroactivity question, since the prison rel easee reoffender
act (the “PRR’) was “reenacted, verbatin’ in Chapter 2000-246,
Laws of Florida, effective October 1, 2000.2 (State’'s nerit
brief at 28) While portions of the PRR were reenacted in 2000-
246, those portions do not include Section 775.082(3)(d), the
subsecti on which was changed in 1999 and which applies to this
case. Cf. Ch. 2000-246, 83 with Ch. 99-188, 82, Laws of

Fl ori da.

2 The offense charged in this case was alleged to have
t aken place on Septenmber 14, 2001. Vol. |, R 27.

6



CONCLUSI ON

The petitioner requests this court

to quash the decision of the District Court of
Appeal in this case;

to approve Taylor v. State, 818 So. 2d 544 (Fla. 2d

DCA), rev. dism 821 So. 2d 302 (Fla. 2002) and

Hersey v. State, 831 So. 2d 679 (Fla. 5'" DCA 2002),

to the extent they hold that Chapter 99-188, Laws of
Florida, violated the single-subject requirement in
the Florida Constitution and is void,;

to di sapprove the decisions in this case, and in
Hersey, to the extent they hold that the Legislature
in 2002 effectively cured the single-subject problem
with retroactive effect when it enacted Chapters
2002- 208 t hrough 2002-212; and

to hold that Article X, Section 9 of the Florida
Constitution precludes retrospective application of

Chapters 2002-208 through -212.
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