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PO NT _ON APPEAL

THE DECI SION OF THE FIRST DI STRICT IN THE
PRESENT CASE CORRECTLY HOLDS THAT A
TORTFEASOR RECEI VES A SET- OFF ONLY FOR THAT
PERCENTAGE OF NO-FAULT BENEFI TS PAID TO AN
| NJURED PLAI NTI FF  PURSUANT TO FL. STAT.
§627.736 DUE TO INJURIES CAUSED BY THE
TORTFEASOR S NEGLI GENCE



SUMVARY OF ARGUMENT

The First District correctly held that Defendant’s! PIP
setoff wunder Fla.Stat. 8627.736(3) should be reduced by the
percentage of Plaintiff’s conparative negligence. Therefore, its
deci si on shoul d be affirmed.

The undi sputed purpose of the PIP setoff under Fla. Stat.
8627.736(3) is to prevent plaintiffs from receiving a double
recovery. Plaintiff did not receive a double recovery of any
benefits in the instant case. Defendant received a 10%reduction
in Plaintiff’'s total damages award due to a reduction for
Plaintiff’s conparative fault, and a further setoff for 90% of
the PIP benefits which were paid or payable. This resulted in a
100% setoff for PIP benefits paid or payable to Plaintiff.

Both the plain nmeaning and | egislative intent of Fla.Stat.
8627.736 support the lower court’s decision. Fl a. St at .
8627.736(3) clearly states that the jury is to hear evidence of
PIP benefits paid or payable, and is not to award Plaintiff
damages for which benefits have been paid. The jury’ s reduction
of the plaintiff’s damages award under this provision takes
pl ace prior to the court’s reduction of the award due to the

plaintiff’s conparative fault. While the parties in this case

'The terms “Plaintiff” and “Defendant” will be used to
descri be the parties throughout this brief for the sake of
clarity.



all owed the court, and not the jury, to apply the PIP setoff,
the court’s reduction of the PIP setoff by the anount of
Plaintiff’s conparative fault resulted in the same judgnent
whi ch woul d have been rendered had the jury made the reduction
before conparative fault was applied. Therefore, the | ower
court’s ruling was in accordance with the plain nmeaning of the
st at ut e.

The lower court’s ruling also followed the |egislative
intent of the statute. The intent of Fla.Stat. 8627.736(3) isto
prevent Plaintiff from receiving a double recovery, not to
provide a windfall for the tortfeasor. \Wen a plaintiff’s award
is reduced for conparative negligence, she is already precluded
from recovering a portion of her damages, sone of which were
paid for by PIP benefits. Therefore, any PIP setoff to which a
tortfeasor is entitled should be reduced to reflect the anpunt
already subsumed in the reduction for the plaintiff’'s
conparative fault. To hold otherwi se would give the tortfeasor
a doubl e setoff.

For purposes of calculating a PIP setoff, the degree of
fault of all parties nust be considered. For exanmple, if two
def endants are actively negligent and are not jointly and
severally liable for the plaintiff’s econom ¢ damages, the PIP

set of f nmust be divided anong them It stands to reason that this



di vi sion woul d be based on their percentage of fault, resulting
in defendants only receiving the percentage of the PIP setoff
caused by their own negligence. Accordingly, when a Plaintiff
receives PIP benefits due to injuries which were caused in part
by her own negligence, the defendants should not receive a
setoff for that portion of benefits paid. “No-Fault” does not
mean “no apportionment of fault” for purposes of calculating a
PIP setoff.

Def endant argues that Fla.Stat. 8627.737(1) requires that
he be allowed a PIP setoff wi thout regard to fault. However, the
“exemption” from liability for certain damages found in this
section only applies in the absence of a permanent injury.
Plaintiff suffered a permanent injury, nmmking this section
i napplicable. In any event, this section provides no greater a
setof f than that found in Fla.Stat. 8627.736(3).

The district court in the instant case chose to followthe
Fourth District’s opinion in Aetna Cas. & Surety Co v. Langel,
infra over the Fifth District’s opinionin Assi v. Florida Auto
Auction, infra. The Langel opinion was a |ogical extension of
this Court’s precedents, while the Assi opinion cited as support
a case fromthis Court involving neither no-fault benefits nor

conparative fault.

The decision of the First District in the instant case



shoul d
be affirnmed. Tortfeasors are only entitled to a PIP setoff based

on their pro rata share of fault.



ARGUMENT

THE DECI SION OF THE FIRST DI STRICT IN THE
PRESENT CASE CORRECTLY HOLDS THAT A
TORTFEASOR RECEI VES A SET- OFF ONLY FOR THAT
PERCENTAGE OF NO-FAULT BENEFI TS PAID TO AN
| NJURED PLAI NTI FF  PURSUANT TO FL. STAT.
§627.736 DUE TO INJURIES CAUSED BY THE
TORTFEASOR S NEGLI GENCE

St andard of Revi ew

This sole issue in this appeal is a question of statutory
interpretation, a pure question of |law. Therefore, the standard
of reviewis de novo. See Arnstrong v. Harris, 773 So.2d 7, 11
(Fla. 2000).

1. The trial and district courts’ rulings that Defendant’s PIP
setoff should be reduced by the percentage of Plaintiff’'s

conmpar ative neqgligence do not provide Plaintiff with a
doubl e recovery

Florida s no-fault insurance systemrequires that no-fault
insurers pay certain nedical and disability benefits to a driver
i nvol ved in an autonobil e accident, regardl ess of whether that
driver was partially or conpletely at fault for the accident.
See Fla.Stat. 88627.730-627.7405. This system presumes that
insurers will pay no-fault benefits for damages caused by the
driver’s own negligence. The no-fault system al so provides that
when a driver sues another for injuries sustained in an
aut onobi |l e accident, that driver is not entitled to recover any

damages for which no-fault benefits were paid or are payable.



Fla. Stat. 8627.736(3). The purpose of this provision is to
prevent a Plaintiff fromreceiving a double recovery. See Purdy
v. @ulf Breeze Enterprises, Inc., 403 So.2d 1325, 1329 (Fl a.
1981) .

In the instant case, the First DCA correctly held that
because 10% of Plaintiff’s no-fault benefits were paid due to
her own conparative fault, for which Plaintiff would receive no
recovery, Defendant’s PIP setoff should be only 90%of the total
amount of PIP benefits paid. See Norman ex rel. Estate of Cleff
v. Farrow, 832 So.2d 158 (Fla. 1st DCA 2002). This decision
perfectly follows both the plain |Ianguage and i ntent of the PIP
statute, in that Plaintiff did not recover from Defendant any
damages for which PIP benefits were paid or payable.

Def endant received a setoff for 90%of the PIP benefits paid
as an explicit PIP setoff. The remai ning 10%of the PIP benefits
paid were subsunmed in the court’s reduction of the jury’'s
verdict pursuant to the finding Plaintiff’s 10% conparative
fault. Therefore, the court’s reduction of the verdict by
Plaintiff’s 10% conparative fault, coupled with the setoff for
90% of all PIP benefits paid, ensured that Plaintiff did not
recover any damages for which personal injury protection
benefits were paid or payable. Both the plain meaning and intent

of Fla.Stat. 8627.736 were net by the trial and district courts’



rulings.

[11. “No-Fault” does not nean “no _apportionnent of fault” for
pur poses of calculating a PIP setoff

The fundanental m sconception at the heart of Defendant’s
argument is the presunption that “no fault” benefits allow for
no apportionnment of fault for purposes of calculating the setoff
to which a defendant is entitled. In reality, the “no fault”
concept applies only to the paynment of benefits by the insurer
to the insured, not to the application of a setoff for these
benefits in a liability case. This is mde clear when one
consi ders how the setoff would be applied in a case involving
two active tortfeasors (such as a three-car collision). Assum ng
that the two defendants are not jointly and severally |liable for
the plaintiff’s econom ¢ danages,? the court nmust apportion the
PIP setoff anpbng the parties. The only | ogical distribution of
t he setof f woul d be based upon each party’'s percentage of fault.
When two active tortfeasors are involved in an autonobile
acci dent, apportionment of the PIP setoff may be a necessity. If
apportionment of the PIP setoff anong def endants i s appropriate,
it must follow that when a Plaintiff is partially at fault for

her own injuries, part of the PIP setoff should be apportioned

2 Under Fla.Stat. 8768.81 (3)(c), defendants who are
assigned a | ower percentage of fault than the plaintiff are
not jointly and severally liable for the plaintiff’s economc
damages.



to her, as well. Therefore, Defendant is entitled to a PIP
setoff only for that percentage of PIP benefits paid due to his
own negligence. The First District correctly reduced Defendant’s
PIP setoff to 90%of all PIP benefits paid, because only 90% of
t hese benefits were paid due to Defendant’s negligence. The
ot her 10%were paid due to Plaintiff’s negligence, and Plaintiff
woul d not recover these benefits either.

V. The District Court’s ruling is in accordance with the
| egi slative intent of Fla.Stat. 8627.736

Def endant clainms that the District Court’s reduction of the
PIP setoff by the percentage of Plaintiff’s conparative fault
was contrary to legislative intent. The plain | anguage of the
PIP statute contradicts this, and the | egi sl ative history of the
statute, coupled with the way the PIP statute fits into the
framewor k of other statutes dealing with damages, denonstrates
that the District Court acted properly. The |egislative intent
behind Fla.Stat. 8627.736 can be divined from both its plain
| anguage and | egi sl ative history. “[When the statutory | anguage
is clear, legislative history cannot be used to alter the plain
meani ng of the statute. However, when the statutory | anguage is
suscepti ble to nore than one neaning, |egislative history may be
hel pf ul in ascertaining legislative intent.” Rollins .

Pizzarelli, 761 So.2d 294, 299 (Fla. 2000) (citations omtted).



Both the plain | anguage of the PIP statute and its |legislative

hi story support the District Court’s ruling.

A. The plain | anguage of Fla.Stat. 8627.736 supports the
District Court’s ruling

The plain |anguage of Fla.Stat. 8627.736(3) states as

foll ows:

(3) Insured' s rights to recovery of special damages in
tort claims.--No insurer shall have a lien on any
recovery intort by judgnment, settlenment, or otherw se
for personal injury protection benefits, whether suit
has been filed or settlenment has been reached wi t hout
suit. An injured party who is entitled to bring suit
under the provisions of ss. 627.730-627.7405, or his
or her |egal representative, shall have no right to

recover any damages for which personal i njury
protection benefits are paid or payable. The plaintiff
may prove all of his or her special damages
notwithstanding this limtation, but if special

damages are introduced in evidence, the trier of
facts, whether judge or jury, shall not award damages

for personal injury protection benefits paid or
payable. In all cases in which a jury is required to
fix damages, the court shall instruct the jury that
the plaintiff shall not recover such special damages
for personal injury protection benefits paid or
payabl e.

(enphasi s added). The statute clearly states that the jury?® is
to hear evidence of all the plaintiff’s special damages, but
that it is not to award danmages for which PIP benefits are paid
or payable. The clear intention of this provision is to have the

jury apply the PIP setoff by reducing its damges award by the

3O the judge, if it is a bench trial.

9



amount of PIP benefits paid or payable.* The jury’s determ nation
of the total amount of damages takes place prior to the court
applying the jury s apportionment of fault among the plaintiff
and defendant(s).® Therefore, the plain neaning of the statute
envisions the jury applying a PIP setoff to the total danmages
award prior to the court reducing the award by plaintiff’s
conparative fault. This is the mathematical equival ent of what
the trial court and First District did in the instant case, as
denonstrated by the exanpl es bel ow
Common  Fact s: Faul t is apportioned at Plaintiff-
20% Def endant -80% Plaintiff has $15,000.00 in nedica
speci al s, and has received $10,000.00 in PIP benefits.
Ex. 1 (what the trial court did in the instant case)- The
jury makes no reduction in its verdict for PIP benefits
received by Plaintiff, but the trial court reduces
Defendant’s PIP setoff by the anount of Plaintiff’s

conparative negligence:

4 This Court has accepted certiorari review of Caruso v.
Baum e, SC03-127, which specifically addresses the issue of
whet her a Def endant nust present evidence at trial of PIP
payments made in order to be awarded a set-off.

°® Pursuant to Fla.Stat. 8§768.81(3), the court is to
determ ne the apportionment of danmages at the tinme judgnent is
entered. This takes place after the jury fills out the total
amount of damages on the verdict form reduced by PIP benefits
recei ved.

10



$15, 000. 00 (total damages)

-$ 3,000.00 (Plaintiff's 20% conparative fault)
-$ 8,000.00 (%$10,000 PIP - 20% conparative fault)
=$ 4,000.00 (Judgnent for Plaintiff)

Ex. 2 (what the legislature intended) - The jury reduces

the verdict by the anmount of PIP benefits Plaintiff

received:
$5, 000. 00 (total damages - PIP benefits paid)
-$1,000.00 (Plaintiff’'s 20% conparative fault)
=$ 4, 000.00 (Judgnent for Plaintiff)

It is apparent that the result achieved by applying the
pl ain | anguage of the statute is the same as that achieved by
the trial and district courts’ nethod in the instant case. Both
met hods of achieving this result reduce the PIP setoff by the
ampunt of the Plaintiff’s conparative fault. Therefore, the
pl ain | anguage of the statute supports the First DCA s ruling.

In the instant case (and undoubtably in nopst other
aut onobi |l e acci dent cases accruing in Florida after October 1,
1993), the jury was not instructed to reduce its award by the
amount of PIP benefits Plaintiff received. This comon
occurrence can likely be explained by an anomaly in the Florida

St andard Jury Instructions for Civil Cases.® Prior to the October

® Hereafter referred to as “Standard Jury Instructions.”

11



16, 1997 anmendnent to the Florida Standard Jury Instructions,
Standard Instruction 6.13 stated that juries were to reduce a
Plaintiff’s damages awards by the anount of PIP benefits
received.’” See Fla. Std. Jury Inst. 6.13b. However, after the
repeal of Fla.Stat. 627.7372 (effective for all cases accruing
after October 1, 1993), the authors® of the Florida Standard Jury
| nstructions erroneously concluded that PIP setoffs were to be
applied by the court, not the jury, under the general coll ateral
source statute, Fla.Stat. 8768.76. See Fla. Std. Jury Inst.
6. 13a and 6.13b. The aut hors apparently overl ooked the | anguage
in Fla.Stat. 8627.736(3) which requires that such a reduction be
done by the jury.® In Sheffield v. Superior Ins. Co., 800 So.2d

197, 200 n.3 (Fla. 2001), this Court noted that Fla.Stat.

"This jury instruction directly contradicts Defendant’s
unsupported assertion that the ruling in the instant case is
contrary to the “routine manner” in which the PIP setoff has
been “consistently applied” for the “last 27 years.”
(Appellant’s Initial Brief, p.7). At least until October 16,
1997, the PIP setoff was consistently reduced by the anount of
the plaintiff’'s conparative fault, as further explained |ater
in this section.

8 The Suprene Court Conmittee on Standard Jury
| nstructions.

°These instructions were approved by this Court in
Standard Jury Instructions — Civil Cases, 6.13-Col | ateral
Source Rule, 700 So.2d 377 (Fla. Oct. 16, 1997). However, as
this Court always notes in its approval of Standard Jury
| nstructions, “In doing so we express no opinion on the
correctness of these instructions[.]”

12



8627.736(3) (jury reduction), and not Fla.Stat. 8768.76 (judge
reduction), applies to any reductions nmade for PIP benefits.
Had the trial court in the instant case not reduced the PIP
setoff by Plaintiff’s conparative fault, the outcone of the case
woul d have given Defendant a w ndfall which he would not have
received had the jury been instructed to apply the PIP setoff.
This windfall can be denonstrated by a third exanple, using the
same set of facts fromthe two prior exanples:
Ex. 3 (denonstrates windfall to Defendant if the trial
court does not reduce the PIP setoff by Plaintiff’'s
conparative fault) - the jury nakes no reduction for PIP,
and the trial court does not reduce the PIP setoff by
Plaintiff’s conparative fault:
$15, 000. 00 (total danmges)
-$ 3,000.00 (Plaintiff’s 20% conparative fault)
-$ 10, 000.00 (%$10,000 PIP, not reduced by conparative
faul t)
=$ 2, 000. 00 (Judgnent for Plaintiff)
I nstead of Plaintiff being awarded $4, 000. 00, as the | egislature
i ntended, *® Plaintiff is only awarded $2, 000. 00, gi vi ng Def endant
a $2,000.00 wi ndfall.

The plain | anguage of Fla.Stat. 8627.736 requires that the

1 As denonstrated by Exanple 2, supra.
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PI P setoff be applied when the verdict is reached, prior to any
reductions for conparative fault. The result of this order of
calculations is the same as reducing the PIP setoff by the
degree of Plaintiff’'s conparative fault. Therefore, the plain
| anguage of the PIP statute supports the trial court’s reduction
of the PIP setoff by the amount of Plaintiff’s conparative
faul t.

B. The | egislative history of Fla.Stat. 8627. 736 supports
the First DCA's ruling in the instant case

If this Court determ nes that the |anguage of Fla. Stat.
8§627.736 is unclear, the statute’'s legislative history
denmonstrates the legislature’s intent to limt the amount of a
Def endant’s PIP setoff to his pro rata share, based on degree of
fault. The purpose of the PIP setoff is to ensure that Plaintiff
does not receive a double recovery for medical and disability
benefits paid by PIP. Prior to 1976, PIP insurers had a right of
subrogation to recover benefits paid due to another driver’s
fault. If an insured received a judgnment against a tortfeasor
the PIP insurer could recover certain benefits paid through
“equitable distribution.” The anmount of the equitable
di stribution was determ ned by the court, and took into account,
among other things, the insured’'s attorney’'s fees and costs

expended to obtain the award. By providing for equitable

14



di stribution, instead of full reinbursenment, it is clear that
the legislature’s intent was to allow PIP insurers to recover
only that pro rata share of PIP benefits paid due to a third
party’s negligence.' This would allow a plaintiff to keep the
pro rata portion of PIP benefits paid due to the plaintiff’s own
conparati ve negligence, which is the sanme result achi eved by the
trial court and District Court in the instant case.

In 1976, the legislature changed the PIP |law to provide a
di fferent neans of preventing double recovery by the plaintiff.
See Ch 76-266,84, Laws of Florida. It elimnated the PIP
insurer’s right of subrogati on, as well as equitable
distribution. It replaced these with a provision that required
the finder of fact inaliability suit to reduce the plaintiff’'s
speci al damages by the ampunt of PIP benefits received. See
Fla. Stat. 8627.736(3). Defendant inplies that because the
| egislature elimnated equitable distribution, it intended to
provi de defendants with a PIP setoff that exceeds their
equi tabl e share. This is not true.

As Def endant states in his brief, the |l egislature elim nated

% I ndeed, if the PIP insurer were allowed to recover
t hose suns paid due to the insured’ s own negligence, the
result would be ludicrous, and woul d defeat the entire purpose
of PIP benefits. It would al so be an exanple of an insurer
trying to subrogate against its own insured, which is clearly
not permitted.

15



equitable distribution, as it relates to PIP,'? through its 1976
changes to the Fla. Stat. 8627.736. Equitable distribution was an
unwi el dy systemwhi ch generated a great deal of litigation!® over
how nmuch an insurer was entitled to recover from the
Plaintiff/insured after the Plaintiff’s liability case was
resolved. By elimnating the subrogation right of the PIP
i nsurer and substituting the current system of setoffs for PIP
benefits received, the legislature was able to achi eve the goa

of equitable distribution, i.e., no double recovery for the
plaintiff, wthout generating any additional litigation. 1In
Purdy v. Gulf Breeze Enterprises, Inc., 403 So.2d 1325, 1329
(Fla. 1981), this Court recogni zed that the 1976 changes to the
PIP statute “nerely prevent injured plaintiffs fromrecovering
nmoni es which, equitably speaking, belong to their insurers”
(enmphasi s added). This Court recognized that the principles of

equity were not abandoned entirely by the 1976 anendnment to

ZEquitable distribution appears alive and well for other
coll ateral sources in Florida, however. See Fla. Stat.
8768. 76(5) (providing that in a dispute between a Plaintiff
and a coll ateral source provider over reinbursenent, the court
may consi der conparative fault and other equitable factors in
determ ni ng the amount the provider can recover).

BDef endant cites 31 cases in his brief as being cases
litigating the issue of equitable distribution. One of these
cases, Wtko v. Liberty Mutual Ins. Co., 348 So.2d 52 (Fla.
4t h DCA 1977) did not involve equitable distribution.

16



Fla. Stat. 8627.736. 1d. Only the means by which equity was
achi eved were changed.

It is noteworthy that the legislature rejected a proposa
whi ch woul d have elim nated equitable distribution, but would
have required a Plaintiff/insured to reinburse the PIP insurer
for all amounts received. (See, Petitioner’s Notice of Filing
Legi sl ative History of Chapter 76-266, Laws of Florida, pp.85-
86). Clearly, this rejection by the |egislature evidences its
intent to provide the Plaintiff with roughly the sanme recovery
she would have received under equitable distribution, wthout
her having to litigate with her PIP insurer. Had the | egislature
wanted Plaintiff’s recovery to be reduced by the total anount of
PI P benefits she recei ved, regardl ess of equi t abl e
considerations, it would have enacted the rejected proposal for
full reinmbursenment of the PIP insurer. By rejecting full
rei moursement of the PIP insurer in favor of the PIP system
under which we currently operate, the | egislature indicated that
it did not want a Plaintiff’s recovery to be reduced by the full
amount of PIP benefits paid if the recovery was al so reduced by
conparative fault. It wanted the equitable result achieved by
the First District in the instant case.

V. The First DCA's ruling in the instant case is not a
windfall for the Plaintiff

17



The Plaintiff’s recovery in the instant case is not a
windfall. It is |less than what the Plaintiff would have received
under the pre-1976 equitable distribution system?* which the
| egi sl ature enacted to prevent windfalls. See Purdy, 403 So.2d
at 1328 (stating that the main purpose of equitable distribution
was to prevent double recoveries). Plaintiff certainly did not
receive a “double recovery.” Contrary to what Defendant argues,
it is mathematically inpossible for Plaintiff to have received
a doubl e recovery of benefits in the instant case. Plaintiff’s
recovery was reduced by both a PIP setoff (90% of all PIP
benefits paid) and by Plaintiff’s 10% conparative fault, which
included a 10% reduction in all nedical bills paid by PIP. This
results in a 100% setoff of all nmedical bills paid by PIP.

Contrary to Defendant’s assertion, there is absolutely no
incentive for plaintiffs to receive unnecessary nedical
treatment or to inflate their nedical costs because of the First
DCA's ruling. The plaintiff’s conparative fault, coupled wth
the fact that PIP only pays 80% of her nedical expenses, wil
always result in the plaintiff’s out-of-pocket nedical costs
increasing as she receives nore nedical treatnment. This is a

di sincentive for the plaintiff to receive unnecessary treatnment.

“Due to there being no reduction in the PIP setoff for
attorney’s fees and costs in obtaining the judgnent.

18



This can be denonstrated by the foll ow ng exanpl e:

Facts: Fault is apportioned at Plaintiff-20% Def endant-80%

Plaintiff has $8,000.00 in nedical specials and has

recei ved $6,400.00 in PIP benefits (80% of $8, 000.00)

Ex. 4 (denonstrates that Plaintiff’s out-of-pocket expenses

increase with cost of nedical care, creating a disincentive

to receive unnecessary care) - The jury reduces the nedi cal
specials by the amount of PIP received by Plaintiff, and
the court apportions fault:

$1,600.00 (jury damages, reduced for PIP)

-$ 320.00 (Plaintiff’s 20% conparative fault)

=$1, 280. 00 (Judgnent for Plaintiff)

As one can see, Plaintiff has to pay $320. 00 of her nedi cal
bills out of her own pocket after the judgment is paid. |If
Plaintiff had received nore medical care prior to trial, this
out - of - pocket expense would be higher. For exanple, had
Plaintiff incurred $10,000.00 in nedical expenses, her out-of-
pocket expenses woul d have increased to $400.00. These out-of -
pocket expenses increase dramatically once Plaintiff’'s PIP
benefits have been exhausted. Medical expenses of $20,000.00
woul d result in out-of-pocket expenses of $2,000.00. Clearly,
the nmore Plaintiff “runs up” her bills, the nore she herself has

to pay. Therefore, there is no notivation for a Plaintiff to
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i ncur unnecessary nedical expenses, as there is no way for
Plaintiff to profit by doing so.

Def endant provides an exanple on page 13 of his Initial
Brief which purports to show how Plaintiff would receive a
windfall if the PIP setoff is reduced by the Plaintiff’'s
conparative negligence. The exanple assunes that the plaintiff
is found to be 50% negligent for his own injuries, and has
i ncurred $25,000.00 in nedical bills, $10,000.00 of which were
paid by PIP. Defendant argues that his proposed nmethod of
cal culating the PIP setoff would result in Plaintiff recovering
a conbined total of $12,500.00 from PIP and the Defendant,
“mesh[ing] perfectly wth conparative negligence” because
Plaintiff recovered 50% of his damages. Defendant al so argues
that Plaintiff’ s method of calculating a PIP setoff would result
in a recovery of $17,500.00, or 70% of his damges, thus
creating a wi ndfall.

Def endant’ s argunment breaks down, however, when the anmount
of damages awarded to the Plaintiff in the above exanple falls
bel ow $20, 000. 00. For exanple, if the plaintiff has nmedical
bills of $18,000.00, $10, 000. 00 of which were paid by PIP, under
Def endant’ s net hod of calculating the PIP setoff, the plaintiff
woul d recover a total of $10,000.00 (conmbined) fromPIP and the

def endant  ($18, 000. 00-$9, 000.00 for conparative fault =
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$9, 000. 00 - $10,000.00 PIP setoff = $0 from the defendant, but
the plaintiff has still received $10,000.00 from PIP). This
$10, 000.00 i s 55.5%oof the plaintiff’s danages, which is greater
than the tortfeasor’s 50% fault. Therefore, even Defendant’s
met hod of applying the setoff does not nmesh perfectly with
conparative negligence. It certainly does not nesh at all wth
the concept of conparative negligence when viewed from the
perspective of what the tortfeasor pays. The tortfeasor, who is
50% at fault, pays only 10% of the plaintiff’s nedical bills
under the Defendant’s exanple, and pays 0% under the Plaintiff’s
example. It is clear which party is truly receiving the w ndfall
from Plaintiff's PIP benefits. Defendant is essentially
demandi ng an even bi gger windfall than he is already receiving.

Nei ther Plaintiff’s nor Defendant’s PIP setoff nmethods nesh
perfectly with conparative fault because PIP pays Plaintiff for
injuries caused by Plaintiff’s own negligence, a concept foreign
to conparative fault. The very nature of no-fault benefits,
whi ch pay 80% of an injured party’s nedical bills, results in a
“windfall” to that party if he is nore than 20%at fault for his
injuries, and a “windfall” to the tortfeasor in every case,
because he now has to pay less than his fair percentage of the
damages. This wi ndfall should be equitably apportioned when

cal cul ati ng Defendant’s setoff, as intended by the | egislature,
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and as done by the district court in the instant case.

VI. The “exemption” | anguage in Florida Statute 8627.737(1) is
i napplicable to the i nstant case because Plaintiff suffered
a _permanent injury

Def endant cites to Fla.Stat. 8627.737 as alleged support
that the trial court in the instant case erred. Defendant quotes
only the part of the statute which provides that tortfeasors
covered by the required insurance under Fla. Stat. Ch. 626 are
“exempt” fromtort liability to the extent that PIP benefits are
payable for the injuries. Notably absent from Defendant’s
gquotation is the part of the statute which nakes it clearly
i napplicable to the i nstant case. Fla.Stat. 8627.737(1) is cited
infull below, with the pertinent portion Defendant omtted from
his brief highlighted in bold:

(1) Every owner, registrant, operator, or occupant of
a notor vehicle with respect to which security has
been provided as required by ss. 627.730- 627. 7405,
and every person or organization legally responsible
for her or his acts or om ssions, is hereby exenpted
from tort liability for damages because of bodily
injury, sickness, or disease arising out of the
owner shi p, operation, mintenance, or use of such
notor vehicle in this state to the extent that the
benefits described in s. 627.736(1) are payable for
such injury, or woul d be payabl e but for any excl usion
aut horized by ss. 627. 730-627. 7405, under  any
i nsurance policy or other nmethod of security conplying
with the requirenments of s. 627.733, or by an owner
personally |iable under s. 627.733 for the paynent of
such benefits, unless a personis entitled to maintain
an action for pain, suffering, mental anguish, and
i nconveni ence for such injury under the provisions of
subsection (2).
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(enmphasi s added). Subsection 2 of the statute sets the tort
threshold, which Plaintiff satisfied by proving a permanent
injury. Therefore, the “exenption” referenced in the above
passage is inapplicable to the instant case.

In any event, the legislature did not intend this section
to provide tortfeasors with any greater setoff than that granted
under Fla. Stat. 8627.736(3). |If Fla.Stat. 8627.736(3) is
applied as intended, and the jury reduces the plaintiff’'s
danmages award by the amount of PIP benefits “paid or payable,”
the tortfeasor has already received his exenption to the extent
PI P benefits were payable. The “exenpted . . . to the extent”
| anguage in Fla.Stat. 8627.737(1) reflects the l|egislature’s
intent to allow a plaintiff to recover the amount of her
econom ¢ damages which exceed her PIP benefits, regardless of
whet her she suffered a permanent injury. It is not an indication
that the legislature intended plaintiffs w thout a permnent
injury to suffer a larger PIP setoff than those who have a
per manent injury.

This Court has noted that the purpose of the PIP setoff is
t he avoi dance of a double recovery by the plaintiff. See Purdy

v. @ulf Breeze Enterprises, Inc., 403 So.2d 1325, 1329 (Fla.

1981). If so, this purpose would not be served by inmposing a

| arger PIP setoff on those without permanent injuries, and woul d
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produce an unreasonable or ridiculous result, contrary to the
rules of statutory construction. See Holly v. Auld, 450 So.2d
217, 219 (Fla. 1984).

The “exemption” provided for in Fla.Stat. 8627.737 is
i napplicable to the instant case because Plaintiff was found to
have a permanent injury. It is not indicative of a |legislative
intent to inpose a larger PIP setoff than that found in
Fla.Stat. 8627.736(3), which allows for a reduction in the
setoff for Plaintiff’'s conparative fault.

VIl. Langel and Assi

A Langel

The district court in the instant case chose to fol |l ow Aet na
Casualty & Surety Co. v. Langel, 587 So.2d 1370 (Fla. 4th DCA
1991) instead of Assi v. Florida Auto Auction of Olando, 717

So. 2d 588 (Fla. 5th DCA 1998) when determ ni ng the amount of the

PIP setoff. The Langel court, in correctly determ ning that the

PIP setoff should be reduced by the percentage of the
plaintiff’s conparative negligence, stated as foll ows:

I n cal culating the exact anount of the set-offs,
however, both the settlenent amount and the PIP and
medpay should be reduced by 10% Because of Edward’s
conparati ve negligence, his total award was reduced by
that percentage and thus, to that extent, the
foregoi ng paynents were not duplicative.

Langel, 587 So.2d at 1373. The Langel court recognized that the
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purpose of the PIP setoff is to prevent a double recovery.
Because a tortfeasor already receives a setoff to the extent
that a plaintiff is found to be conparatively negligent,
granting the tortfeasor a setoff for 100% of the no-fault
benefits paid would result in a duplicative setoff.

Langel cites Centennial Ins. Co. v. Fulton, 532 So.2d 1329

(Fla. 3d DCA 1988), as support for reducing the PIP setoff by
t he ampunt of the plaintiff’s conparative negligence. In Fulton,
an uninsured nmotorist (“UM ) carrier sought a 100% setoff for
wor kers conpensation benefits received by the plaintiff after
the plaintiff was found to be 75% at fault for his injuries.
Li ke PIP benefits, workers conpensation benefits are no-fault

benefits. See generally, Fla.Stat. Ch.440. The Fulton court

ruled that the UM carrier was entitled to a setoff for only 25%
of the workers conpensation benefits received by the plaintiff,
stating:

In the present instance, we believe — since Fulton did

not receive 75% of those benefits fromthe UMcarrier

by virtue of his conparative negligence, and the award

did not, to that extent, “duplicate” the conpensation

benefits — that the reduction should be 25% of any

duplicate workers’ conp paynents.

ld. at 1332 (citing Hartford Accident & Indem Co. v. Lackore,

408 So.2d 1040 (Fla. 1982).

In Lackore, 408 So.2d at 1042, this Court held that a UM
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carrier is only entitled to a setoff for PIP benefits to the
extent required to avoid duplication of benefits. A UM carrier
stands in the shoes of the uninsured tortfeasor. See Flores v.
Allstate Ins. Co., 819 So.2d 740, 751 (Fla. 2002). By reading
t hese cases together, it is clear that this Court has already
determined that a tortfeasor is only entitled to a setoff for
PIP benefits to the extent required to avoid duplication of
benefits. Langel (and the First DCA in the instant case)
properly followed the precedents established by this Court by
hol ding that a tortfeasor’s PIP setoff should be reduced by the
percentage of a plaintiff’s conparative negligence.

B. Assi

In Assi v. Florida Auto Auction of Olando, 717 So.2d 588
(Fla. 5th DCA 1998), the court reduced the plaintiff’s damages
award by the percentage of the plaintiff’s conparative fault
prior to applying a PIP setoff for the full amunt of PIP
benefits paid to the plaintiff. The Assi court ignored the plain
| anguage of Fla.Stat. 8627.736(3), which requires that the PIP
setof f be perfornmed by the jury, ! an act that takes place prior
to the court’s reduction for conparative fault. Even if the

parties in Assi stipulated to the judge applying the PIP setoff,

B®Assi was a jury trial. See id. at 589.
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as in the instant case, the Assi court erred by failing to keep
t he same order of cal cul ati ons as woul d have been perforned had
the jury applied the setoff, or by reducing the PIP setoff by
t he percentage of the plaintiff’s conparative fault (as was done
by the trial court in the instant case).

The Assi court cited this Court’s opinion in Wlls v.
Tal | ahassee Menori al Regi onal Medical Center, 659 So.2d 249, n.3
(Fla. 1995) as support for its order of calcul ati ons. However,
Wl |'s was not an autonobil e acci dent case, and therefore the PIP
setoff set forth in Fla.Stat. 8627.736 was not even an issue.
Furthermore, the plaintiff in WlIlIls was not found to be
conparatively negligent, and none of the setoffs applied were
for no-fault benefits. See Wells, 659 So.2d at 250-251. Wells
does not even address, nuch |ess support, the order of
cal cul ati ons set forth by Assi.

Assi also relied on Fla.Stat. 8627.737(1) to support its
decision to award the defendant a PIP setoff at more than his
proportional share. As discussed previously in this brief, the
“exenption” found in Fla.Stat. 8627.737(1) is inapplicable in
the i nstant case, because Plaintiff suffered a permanent injury.
Therefore, to the extent that Assi’s relies on this provision,

its holding does not apply to the instant case. Even if
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Plaintiff had not suffered a permanent injury, |ike the
plaintiff in Assi, the Assi court’s determ nation that the
Fl a. Stat. 8627.737(1) “exenption” provides for a greater PIP
setoff than the setoff afforded by Fla.Stat. 8627.736(3) is
m spl aced, as explained previously. Assi failed to foll ow both
the plain | anguage of Fla.Stat. 8627.736(3), as well as this
Court’s precedents. The trial court in the instant case, as well
as the Langel court, applied the PIP setoff as intended, with a

reduction for Plaintiff’s conparative fault.

CONCLUSI ON

The decision of the First District Court of Appeals in the
present case should be affirnmed. It correctly holds that a
tortfeasor receives a set-off only for that percentage of no-
fault benefits paid to an injured plaintiff pursuant to FI. Stat.

8§627.736 due to injuries caused by the tortfeasor’s negligence.
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