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REPLY ARGUNMENT

It is difficult to respond to the Briefs filed by the
Respondent and by the Am cus Curiae, because they do not use concrete
exanpl es which would clearly reveal which procedure produces a double
recovery.

The Briefs sinply state over-and-over that the purpose of the
set-off rule is to prevent duplication of benefits, and to prevent a
doubl e recovery, with which we fully agree. However, if the
Respondent and Ami cus Curiae would provide mat hemati cal exanples, it
woul d be clear that the procedure they are proposing is the one which
creates a duplication of benefits, and a double recovery.

However, the Brief of Am cus Curiae does not give any
mat hemat i cal exanpl es, and the Brief of Respondent only gives one
mat hemati cal exanple. We will later discuss this one mathemati ca
exanpl e, and show how, in fact, their procedure does yield a double
recovery and duplication of benefits.

The bottomline is that the reason the procedure proposed by
t he Respondent and Am cus Curiae, produces a double recovery and
duplication of benefits, is that the plaintiff has already recovered
the PIP benefits without regard to fault, and therefore when there is
only a set-off for the defendant's percentage of fault as applied to
the PIP paynments, the plaintiff then recovers twi ce for his own
percentage of fault as applied to the PIP benefits. Therefore, he
has received a double recovery and duplication of benefits for his
percentage of fault as applied to PIP benefits received.

I n other words, for instance, if the plaintiff is 40% at fault
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and has $10, 000 of PIP coverage, he receives PIP benefits of $10, 000.
If he recovers a verdict against a tortfeasor, if there were only a
set-of f for $6,000 (the Defendant's percentage of fault as applied to
the PIP benefits), the plaintiff would receive a double recovery of
$4, 000.
Therefore, under the procedure proposed by the plaintiff and
Am cus Curiae, there is an incentive for the plaintiff to file suit,
which is the exact opposite of the purpose of the no-fault [aw, which
is to prevent litigation.
Contrary to the argunent of plaintiff and Am cus Curiae in
their Briefs, their procedure creates a double recovery.
In short, it appears the reason the Am cus Curiae and
Respondent did not give mathematical exanples, is that when a
mat hemati cal exanple is given, it is easy to show that there is a
doubl e recovery under that procedure.
Simlarly, the Am cus Curiae and Respondent do not discredit
t he several exanples we gave in our Brief, which exanples clearly
show the plaintiff's proposed procedure creates a double recovery.
On page 9 of the Brief of Respondent, the Respondent does give
the follow ng mat hemati cal exanpl e:
Common Facts: Fault is apportioned at
Pl aintiff-20% Def endant-80% Plaintiff has
$15, 000. 00 in medi cal specials, and has
recei ved $10,000.00 in PIP benefits.

Ex. 1 (what the trial court did in the instant
case) - The jury makes no reduction in its
verdict for PIP benefits received by Plaintiff,
but the trial court reduces Defendant's PIP
set-of f by the amount of Plaintiff's

conpar ative negligence:
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$15, 000. 00 (total damages)
-$ 3,000.00 (Plaintiff's 20% conparative

faul t)

-$ 8,000.00 ($EO,PO$ PIP - 20% conpar ative
aul t

=$ 4,000.00 (Judgnent for Plaintiff)
(Brief of Respondent, p. 9).

Under the plaintiff's own exanple, there is a double recovery
of $2,000 for the plaintiff. Since the total danages are $15, 000,
and the plaintiff has 20% conparative fault, under the doctrine of
conparative fault the plaintiff should recover $12,000 ($15,000 x 80%
= $12, 000) .

However, under the plaintiff's exanple the plaintiff recovers
$4,000 fromthe defendant, in addition to the $10,000 recovered from
the PIP carrier, for a total of $14,000. Therefore, the plaintiff
has recovered $2,000 nore than he should have, since he received a
doubl e recovery for the $2,000.

The following is the correct way of calculating this, which
creates no double recovery, and which meshes perfectly with
conparative fault:

$15,000 (Total damages)
X .80% (Defendant's fault)
$12, 000
-$10.000 (PIP set-off)
$ 2,000

Therefore, the plaintiff has recovered $2,000 fromthe
tortfeasor, plus $10,000 fromhis PIP carrier, for a total of
$12, 000, which is the correct anmpunt under conparative fault.

Once again, under the plaintiff's exanple, because the

plaintiff recovered 100% of her PIP benefits without regard to fault,



and then the set-off is reduced by 20% or $2,000, the plaintiff
receives a double recovery of this $2,000.

Therefore, although the Am cus Curiae and the Respondent repeat
over - and-over that the purpose of the set-off rule is to prevent a
doubl e recovery and duplication of benefits, in fact, concrete
mat hemati cal exanples indicate clearly that it is the procedure
proposed by the Respondent and Am cus Curiae which creates a double
recovery and duplication of benefits.

On page 11 of the Brief of Respondent, the Respondent argues
that there is a windfall to the defendant under the traditional
procedure as stated above, giving the follow ng exanple:

Ex. 3 (denmonstrates wi ndfall to Defendant if
the trial court does not reduce the PIP setoff
by Plaintiff's conparative fault) - the jury
makes no reduction for PIP, and the trial court

does not reduce the PIP setoff by Plaintiffs
conparative fault:

$15, 000. 00 (total damages

-$ 3,000.00 (Plaintiff's 20% conparative
faul t)

-$10, 000. 00 ($10,000 PIP, not reduced by
conparative fault)

=$ 2,000.00 (Judgnent for Plaintiff)

| nstead of Plaintiff being awarded $4, 000. 00,
as the legislature intended, Plaintiff is only
awar ded $2, 000. 00, giving Defendant a $2, 000.00
wi ndf al | .

(Brief of Respondent, p. 11).

However, to the contrary, the plaintiff recovers the anpunt
envi sioned by the procedure of conparative fault because the
plaintiff has recovered under this exanple 80% of the total damages
of $15,000, which is $12,000. (The plaintiff recovered $2,000 from

the tortfeasor and $10,000 fromthe PIP carrier.)
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The plaintiff argues in Exanple 3 above that this is a w ndfall
to the defendant because he only has to pay $2,000, instead of
$4, 000, which the plaintiff contends he should pay. One could argue
the tortfeasor has recovered a wi ndfall of $10,000 because he
receives a set-off for the $10,000 paid by the plaintiff's own PIP
insurer. However, this is the exact |egislative concept, that PIP
benefits be paid by the plaintiff's insurance carrier wthout regard
to fault, but that the plaintiff not recover fromthe tortfeasor
t hese ampunts. The purpose of the PIP set-off statute is that PIP
benefits be paid automatically, but then set-off fromthe tort
recovery, in order to avoid double recovery by the plaintiff and a
duplication of benefits by the plaintiff. The purpose of the PIP
statute is not to avoid a "windfall to the defendant,” as the
plaintiff terms it. The |egislature thought that society is better
served by having nmedical bills paid quickly and automatically by the
i nsurance carrier, but that these not be recovered fromthe
tortfeasor. Once again, the traditional procedure, and that proposed
by the Petitioner, follows the exact |egislature purpose and intent.

The exanpl e on page 16 and 17, nanely Exanple 4, is not a valid
argument. In that exanple, the plaintiff conplains that PIP only
pays 80% of benefits and therefore the plaintiff has 20% of nedi cal
expenses paid out-of-pocket, and therefore, the plaintiff nust pay
20% of her own nmedical bills. The problemwith this argunent is that
this is the exact way the PIP statute was intentionally witten, and
not a product of any court's interpretation of the set-off. 1In other

words, if there is no lawsuit filed, PIP only pays 80% of the nedical
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bills and | ost wages, and the plaintiff nust pay 20% out - of - pocket.
Therefore, this result is not a result of the way a court interprets
the set-off, but is the exact, intentional, |egislative schene.
Apparently, the legislature wanted to create a disincentive for
people to "run up" nmedical bills. Therefore, this is not a by-
product of the interpretation of the statute, but the exact

| egi sl ative schene.

W thout reiterating the exanples we gave in our Brief, and
especially on pages 13 and 14, we would sinply like to draw this
Honorabl e Court's attention to those exanples, to show that the
traditional procedure, nanely providing a set-off for 100% of the PIP
benefits received, neshes perfectly with conparative negligence, such
that the plaintiff recovers the defendant's percentage of negligence
t hrough the tort recovery plus the PIP benefits received.

The plaintiff next argues that if set-offs are handled in the
manner provi ded under Florida Statute 8 627.736(3), the defendant in
ef fect does receive a windfall for the plaintiff's own percentage of
fault by the PIP benefits. There is a different procedure for
handling PIP set-offs pursuant to Florida Statute 8§ 627.736(3) which
is the PIP collateral source statute, and Florida Statute 8§ 768. 76,
which is the general collateral source statute.

However, first of all, it should be pointed out that the

plaintiff stipulated that the set-offs would be determ ned post
verdict, which is the procedure under 8 768.76, and the plaintiff and
Am cus Curiae both admt this happens with nost cases that go to

trial.



Therefore, having stipulated to this procedure, the plaintiff
can not conplain on appeal about having the set-offs determ ned under
t he post verdict procedure, since that is the statute and procedure
he has stipul ated to.

One of the fundanental rules of litigation, is that a party can
not conplain of a procedure he stipulated to or acquiesced in. It is
wel |l established in Florida | aw that a party cannot successfully
conplain of error for which she herself is respon- sible for or the

ruling that she has invited the trial court to make. Arsenault v.

Thomas, 104 So. 2d 120 (Fla. 3d DCA 1958).

Under the doctrine of invited error, a party can not
successfully complain of error for which he is hinself respon- sible,
or of ruling that he has invited the trial court to nake. Bould v.

Touchette, 349 So. 2d 1181 (Fla. 1977); Keller Industries, Inc. v.

Morgart, 412 So. 2d 950 (Fla. 5th DCA 1982). One who has contri buted
to an alleged error can not be heard to conplain on appeal. Hawkins

v. Perry, 146 Fla. 766, 1 So. 2d 620 (1941); Board of Public

| nstruction of Dade County v. Fred Howl and, Inc., 243 So. 2d 221

(Fla. 3d DCA 1970); Behar v. Southeast Banks Trust Conpany, N. A , 374

So. 2d 572 (Fla. 3d DCA 1979). See also, Stanley v. State, 357

So. 2d 1031 (Fla. 3d DCA 1978) (under invited error rule, one nmay not

t ake advantage on appeal, of alleged error which he hinself

introduced at trial); Carvajal v. Adans, 405 So. 2d 763 (Fla. 3d DCA
1981) (new trial not required where conplaining party hinself was

responsi bl e for adducing testinmony raised as error); Poller v. First

Virginia Mirtgage and Real Estate |Investnent Trust, 471 So. 2d 104
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(Fla. 3d DCA 1985)(party cannot successfully conplain of error for

whi ch he hinself is responsible); County of Volusia v. Niles, 445

So. 2d 1043 (Fla. 5th DCA 1984) (under doctrine of invited error,
party cannot successfully conplain of error for which he hinself was
responsi bl e).

Since counsel for the plaintiff stipulated to handling set-offs
post-verdict, which the plaintiff admtted is standard procedure in
aut onobi |l e accident cases in Florida, he can not conplain that the
set-of f should be calculated in accord with this statute.

Mor eover, the argunent the plaintiff nmakes, that the
| egislature "intended" this procedure which creates a doubl e recovery
to the plaintiff, is not accurate. The plaintiff and Am cus Curi ae
over - and- over argue that the purpose of the PIP collateral source
statute is to "prevent a double recovery,” or a "duplication of

benefits.” This is another way of saying that the intent of the

| egislature was to prevent a double recovery, or a duplication of
benefits. Therefore, the courts nust interpret the statute in a
manner which furthers the legislative intent, and avoids a double
recovery or duplication of benefits, nanely the court should allow a
full set-off of 100% of PIP benefits paid or payable.

The Respondent al so argues that the "exenption” fromliability
of the statute only applies in the absence of a permanent injury.
However, the exenption fromliability applies to nedical bills and
| ost wages to the extent that they were paid by PIP insurance,
wi t hout regard to whether or not there was a pernmanent injury. The

exenption clearly does not apply to pain and suffering if there is a
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permanent injury, but it still applies to paynents received from PIP.
In other words, it is clear that there is an exenption fromliability
for PIP benefits paid or payable, and the only issue is whether that
exenption is for 100% of those PIP benefits, or is reduced by the
plaintiff's conparative fault.

On page 10 of the Brief of Respondent, the Respondent argues
that the standard jury instruction "erroneously" states that PIP set-
offs are to be applied by the court, not the jury. However, once
again, what the plaintiff omts is the fact that he stipulated to
having the set-offs applied by the court, rather than jury. As both
plaintiff and Am cus Curiae state, this stipulation to have set-offs
applied by the judge is nade in practically every case, and the
Fl orida Standard Jury Instruction reflects this reality. Therefore,
counsel can not conplain that they were done by the judge pursuant to
the general collateral source statute, since he stipulated to this
procedure, which he adnmts is the standard procedure.

On pages 12 through 15 of the Respondent's Brief, the
Respondent nekes the gratuitous argunment that when the | egislature
anended the statute in 1976 to elinm nate equitable distribution of
PI P benefits, that sonehow this neant that equitable distribution
shoul d continue, through a reduction of PIP set-off by the percentage
of the plaintiff's conparative negligence.

However, there is absolutely nothing in the PIP statute to
indicate this. Equitable distribution did not involve reduction of
PIP benefits by the plaintiff's percentage of conparative negligence,

but rather involved taking into account many factors, mainly the
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costs of litigation, attorney's fees, the result obtained, etc.
Therefore, there is absolutely no basis for this gratuitous argunent
by the plaintiff.

To the contrary, the fact that the legislature in an earlier
draft of the revision had a provision that all PIP benefits received
be reimbursed to the PIP insurer, and |ater changed this to having a
set-off for the PIP benefits, indicates an intent that there be a

set-off for all PIP benefits.

The Amicus Curiae also relies on dicta in Centennial |nsurance

Conpany v. Fulton, 532 So. 2d 1329 (Fla. 3rd DCA 1988). However, the

facts in Centennial |nsurance were that the trial court did not award

a set-off for workers' conpensation benefits, and the Court of Appeal

reversed, holding that the trial court should have granted a set-off.

Mor eover, the case involved anonmalies of workers' conpensation |aw,
rather than the PIP statute which has an express provision that there
should be a set-off for PIP paynents received. The dicta relied on
by the Am cus Curiae is sinply not on point with the present

si tuati on.

Simlarly, the reliance by the Am cus Curiae on Sutton v.
Ashcraft, 671 So. 2d 301 (Fla. 5th DCA 1996) is m splaced. That case
i nvol ves several technical questions concerning paynents under "MED
PAY" sections of the policy; a defendant paying the plaintiff's
health insurer to relinquish their rights to rei nbursenent or
subrogati on of nedical expenses incurred by the plaintiff and paid by
the insurer; and whether the waiver or relinquishnments of rights to

subrogati on or reinbursenent destroyed the character of the nedical
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paynments received. Therefore, this case is sinply not on point with
the present situation, which is a straightforward question which
occurs every week in every autonobile accident case, where the

statute specifically states that PIP benefits are set-off.

The Clear Wording of the Florida Statute

The Respondent and Am cus Curiae avoid discussing the clear
wordi ng of the Florida statute, nanmely 8 627.736(3), Fla. Stat.
(1977), because it clearly states that the plaintiff is not entitled

to recover "any damages" for which PIP benefits are paid or payable.

The statute states this in three places:

(3)Insured's right to recovery of speci al
danmages in tort claims.--No insurer shall have
a lien on any recovery in tort by judgnment,
settlenment, or otherw se for personal injury
protection benefits, whether suit has been
filed or settlenment has been reached w thout
suit. An injured party who is entitled to
bring suit under the pro- visions of 88§

627. 730-627. 405, or his or her |egal
representative, shall have no right to recover
any damages for which personal injury
protection benefits are paid or payable. The
plaintiff may prove all of his or her special
danmages notwi thstanding this l[imtation, but if
speci al damages are introduced in evidence, the
trier of facts, whether judge or jury, shall
not award danmages for personal injury

protection benefits paid or payable. In all
cases in which a jury is required to fix
danmages, the court shall instruct the jury that

the plaintiff shall not recover such speci al
damages for personal injury protection benefits
paid or payable.

Fla. Stat. 8627.736.
Therefore, the statute is clear that the plaintiff is not
entitled to recover PIP benefits, and the Respondent and Am cus

Curiae sinply ignore the statute because it is so clear. The
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decision in this case need go no further than the exact |anguage of
the statute.

Simlarly, Florida Statute § 627.737 also states that there is
an exenption fromtort liability to the extent that damages are
payabl e by PIP:

627.737. Tort exenption; limtation on right
to damages; punitive damages

(1) Every owner, registrant, operator, or
occupant of a notor vehicle...and every person
or organi zation legally responsible for her or
his acts or om ssions, is hereby exenpted from
tort liability for damages because of bodily
injury...to the extent that the benefits
described in 8 627.736(1) are payable for such
injury. ..

Fla. Stat. 8§ 627.737, Fla. Stat. (1999).

Since the statute clearly states that the exenption is to the
extent of the benefits received pursuant to Fla. Stat.
8§ 727.736(1), this makes clear that the trial court erred by not

giving a full exenption for the ampunt of the PIP benefits received.

Pizzarel li

The Respondent and Am cus Curiae al so avoid discussion of

Rollins v. Pizzarelli, 761 So. 2d 294 (Fla. 2000). The apparent

reason is that the Supreme Court in this decision, which was deci ded

only three years ago, clearly states that it is all PIP benefits paid

or pavabl e which are set-off. It is clear that nowhere in the

opi nion does the Suprenme Court state that there is a set-off of only
t he defendant's percentage of negligence as applied to the PIP
benefits paid or payable, but states repeatedly that it is all PIP

benefits paid or payable which are set-off:
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In summary, by exam ning the dictionary
and case |law definitions of the term "payable,"
appl ying wel |l -recogni zed principl es of
statutory construction and exam ni ng
| egi slative history, we conclude that the
proper interpretation of the term "payable” is
that only PIP benefits "currently payabl e" or
owed by the PIP carrier as a result of expenses
incurred by the plaintiff should be set off
froma verdict that includes an award of future
medi cal expenses. Accordingly, we answer the
certified question in the affirmative, approve
t he decision of the Fourth District, and
di sapprove Kokoti s. Rol lins, 301

Therefore, the Florida Suprenme Court's opinion in Pizzarelli is

crystal clear authority that the position of the Respondent is

i naccur at e.

Purdy v. GQulf Breeze Enterprises, Inc.

The Florida Suprene Court also discussed the history of the PIP

statute in Purdy v. Gulf Breeze Enterprises., Inc., 403 So. 2d 1325

(Fla. 1981), and stated that there was a set-off for PIP benefits
received. The Florida Suprene Court said:

In 1976 the | egislature revanped this
subsection to take care of these problens by
passing the current provision. Ch. 76-266,

8 4, Law of Fla. Now insurers are no |onger
entitled to rei mbursenent of any personal
injury paynments nmade to injured persons. To
prevent the injured persons fromreceiving
doubl e recovery, the | egislature has provided
that any PIP benefits they have received from
their insurers will be set off fromthe anpunt
they are entitled to recover fromthe
tortfeasors. Although this provision primarily
benefits the tortfeasor, it is in keeping with
the "no-fault" concept of the Florida

Aut onmobi | e Reparati ons Reform Act. The

benefits obtained by the tortfeasors will enure
to their insurance carriers. Supposedly these
benefits will eventually be shared by al
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carriers without the need of litigation. Lee
and Pol k, Insurance, 31 U Mam L.Rev. 1061,
1071-73 (1977). This should result in | ower
prem uns. (Enphasis adde®urdy, 1327-1329.

Therefore, the Florida Suprenme Court specifically stated that

any PIP benefits received are set-off. Once again, the Florida
Suprenme Court did not state that only the defendant's percentage of
conparative fault as applied to PIP benefits are set-off, but instead
said that "any PIP benefits" are set-off.

Once again, the Respondent and the Am cus Curiae ignore the
clear wording of the Florida Suprenme Court in Purdy, because it
def eats their position.

In summary, it is clear fromthe wording of the PIP statute and

t he decisions of the Florida Supreme Court in Pizzarelli and in

Purdy, that there is a set-off for all PIP benefits received or

payabl e. Therefore, this case should be reversed with an opinion

that there is a set-off for all PIP benefits which were received.
CONCLUSI ON

The decision of the First District in this case is in express
and direct conflict with the decision of the Fifth District in Assi

v. Florida Auto Auction of Orlando, Inc., 717 So. 2d 588 (Fla. 5th

DCA 1998) and the decision of the Florida Supreme Court in Rollins v.

Pizzarelli, supra.

The |l aw should be clarified that there is a set-off for all PIP
benefits paid or payable, w thout any reduction for the conparative
negligence of the plaintiff. This is in clear accord with the

| egi slative intent of avoiding duplicate recovery, of avoiding
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litigation in order to create a double recovery of PIP benefits or
medi cal paynments, and in accord with the |egislative philosophy of

avoiding inflation of nmedical bills in order to create a double
recovery.
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