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PRELI M NARY STATEMENT
The undersigned relies on the facts and argunents set out
in Petitioner’s Petition for Wit of Habeas Corpus (Corrected)
with regard to all matters not specifically addressed herein.
References to the record are in the same form as in the

Corrected Petition for Wit of Habeas Corpus. The record on

appeal concerning the original court proceedings wll be
referred to as "R " followed by the appropriate page
nunber . Al other references will be self-explanatory or

ot herwi se expl ai ned herein.

ARGUMENT | I'1

APPELLATE COUNSEL WAS | NEFFECTI VE | N FAI LI NG
TO RAISE ON DI RECT APPEAL THAT DEFENSE
COUNSEL’ S CONCESSI ON OF GUI LT VI OLATED MR.
STEWART' S SI XTH AND FOURTEENTH AMENDMENT
RI GHTS TO THE UNI TED STATES CONSTI TUTI ON AND
THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON.

Inits response to Argunent |V of M. Stewart’s Petition for

Wit of Habeas Corpus, Respondent states that habeas relief on

this claimshould be denied for the follow ng reasons:
- this issue could not have been brought on direct appeal?;

and

! Response to Petition for Wit of Habeas Corpus, p. 22.
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- this claimwould require “the devel opment of facts at an
evidentiary hearing, and therefore would not present an
i nstance of ineffectiveness which could be apparent on the

face of the record, citing Nixon v. State, 572 So.2d 1336,

1340 (Fla. 1990)."2
The petitioner asserts that neither of the above listed reasons
for denial is supported by the record nor current | aw as applied
to this case.

The Respondent argues that appell ate counsel coul d not seek
direct relief fromthis Court for the error which occurred when
trial counsel conceded M. Stewart’s guilt to the jury. Wile
claims of ineffective assistance of counsel are nost often
addressed i n post-conviction notions, there exist circunstances
in which the deficiencies of trial counsel are so obvious and
prejudicial that the harm inflicted rises to the level of

f undamental error. See, Hargrave v. State, 427 So. 2d 713 at

715 (Fla. 1983) (“If an inpropriety at trial rises to the |evel
of a due process violation of a fundanmental constitutional
right, it may be considered fundanental error which can be
rai sed on appeal in spite of a failure to object at trial.”).
Addi tionally, Respondent contends that because Ni xon was

remanded for an evidentiary hearing on the issue of the

2 1d. at p. 22.



def endant’s consent to counsel’s concession of gqguilt, as a
theory of defense, this would suggest that the foregoing claim
can only be raised in post-conviction proceedings. This reading
of Nixon is erroneous and inconsistent with previous Court
rulings. Counsel had a duty to raise the issue of tria
counsel’s denial of petitioners’ fundamental constitutional
right to have his guilt or innocence decided by the jury. The
resulting harm to M. Stewart in the instant case is well

recogni zed by the courts. See, e.g.. United States v. Cronic,

466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984); Wley v.

Sowders, 647 F.2d 642 (6'" Cir. 1981), cert denied, 454 U.S.

1091, 102 S.Ct. 656, 70 L.Ed.630 (1981); and State v. Harbison,

315 N.C. 175, 337 S.E.2d 504 (1985).

In Nixon, the defendant argued that trial counsel’s
concession of gqguilt resulted in a “conplete breakdown in the
adversarial process which resulted in a conplete denial of his
right to counsel” and therefore constituted i neffectiveness per

se as held in United States v. Cronic. See, N xon v. State, 572

So. 2d 1336, 1339 (1990). This court, citing Hattery,® which held
that defense counsel s per se ineffective for conceding

def endants’ guilt unless the record shows the defendant

3 People v. Hattery 109 II1.2d. 449, 94 I1|.Dec. 514, 488
N. E. 2d 513 (1985).
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consented to this strategy, sought to supplenment the record in
Ni xon after finding the initial record on appeal insufficient to
resol ve the issue of consent. |d at 1339. This Court remanded
the case to the circuit court for an evidentiary hearing on
whet her Ni xon was informed of counsel’s strategy to concede
guilt in an effort to achieve |eniency. ILd. Utimtely,
because the record renmni ned i nconpl ete as to whether N xon was
informed of trial counsel’s strategy to concede guilt, this
court declined to rule on the merits of this claim wthout
prejudice so that it could | ater be raised in post-conviction.
Id at 1340. The Court did not hold that a claim challenging
trial counsel’s strategy to concede guilt as a theory of defense
was not revi ewabl e on direct appeal.

Duri ng post-conviction proceedings in Ni xon, the trial court
hearing the defendant’s subsequent post-conviction nption
refused to grant an evidentiary hearing on the issue of the
def endant’ s consent to counsel’s strategy of conceding guilt.

See, Nixon v. Singletary, 758 So.2d 618 (Fla. 2000) Therefore,

when this Court considered the matter again in Ni xon s post-

conviction appeal, this Court “still [did] not have the answer
it [had] been seeking for the |ast eleven years.” |d at 624.
Consequent |y, the matter was remanded by this Court for an

evidentiary hearing in order to protect Nixon's right to due
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process. 1d.

In the instant case, M. Stewart deserves the sanme
protection of his due process rights as the defendant in Nixon.
As the Respondent states that “[Mr. Stewart has never
personally alleged that counsel did not have his consent to
pursue this defense,”* M. Stewart unlike the defendant in Nixon,
was never accorded an opportunity to have this Court consi der
his |lack of consent because his appellate attorney failed to
raise the issue on direct appeal. M. Stewart has never
explicitly consented to trial counsel’s concession of quilt
during open or closing argunents. And there is no record
indication that the Court inquired of M. Stewart as to his
acceptance of this theory of defense, or of counsel’s adm ssions
that he discussed this theory of defense with M. Stewart and

that he was in agreenment with this strategy. Wher eas, an
attorney has the right to make tactical decisions regarding
trial strategy, the determ nation to plead guilty or not guilty
is a mtter left conpletely to the defendant.”® 1d at 6283.

Additionally, this Court has made it clear that “not every

Situation permts trial counsel to nmmke a concession on a

“Response to Petition for Wit of Habeas Corpus, p. 23.

° Nixon citing Faretta v. California, 422 U.S. 806, 820,
95 S. Ct. 2525, 45 L.Ed.2d 562 (1975); Jones v. Barnes, 463
U S. 745, 751, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983).
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def endant’ s behal f without the defendant’s consent.” See, e.g.,

Atwater v. State, 788 So.2d 223, 231 (Fla. 2001) This Court

enphasi zed that the concession in Atwater occurred only during
rebuttal and after a “nmeaningful adversarial testing of the
State’s case.” |ld. M. Stewart’'s case is distinguishable from
Atwat er and nore akin to Nixon. Not only did counsel make a
concession of guilt in rebuttal to the State’s closing as in
Atwater, M. Stewart’s trial counsel repeatedly conceded his
guilt in his opening and closing statenents as in N xon. M.
Stewart’s counsel on at |east eleven occasions mde some overt
comrent as to M. Stewart’s cul pability to the crines charged.?®
Thus, trial counsel was per se ineffectivein failing to subject
the state’s case to a neaningful adversarial test and
conclusively bolstered the State’s witnesses and the evidence
against M. Stewart. This performance by trial counsel did not

provi de the effective assistance of counsel as guaranteed to M.

6

“Kenny and | are not saying hisis not guilty” (R 281); “W are
not denyi ng he shot sone people” (R 281); “W are not saying he
is not guilty” (R 281); “you will find himguilty” (R 281); “I
am not asking you in any respect to find hi minnocent” (R 512);
“my client is guilty” (R 527); “He did an overt act which could
give rise to an intent to kill” (R 527); “1I don’t think there
is any doubt about that” (R 527); *“I think he ended up
commtting the robbery” (R 527); “He admts that” (R 527); “He
did sonmething, wong” (R 544); “W are admtting that” (R
544) .



Stewart by the Sixth and Fourteenth Anmendnments to the United
States Constitution.

Finally, Respondent’s suggestion that counsel now purports
to concede M. Stewart’s guilt by alleging ineffectiveness of
counsel in failing to pursue a voluntary intoxication defense is
i naccurate and an understatenment of M. Stewart’'s claim The
Petitioner alleges in his Petition for Wit of Habeas Corpus
that an instruction on voluntary intoxication would have been

reasonabl e considering the testinony presented at trial.

CONCLUSI ON AND RELI EF SOUGHT

For the reasons discussed herein, Kenneth Stewart
respectfully urges this Honorable Court to grant habeas relief
and grant Oral Argunent so that the matters di scussed herein may

be fully addressed before this Court.

Respectfully subnmitted,

Daphney E. Gaylord
Fl orida Bar No. 0136298
Assi st ant CCRC
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