I N THE SUPREME COURT OF FLORI DA

KENNETH STEWART,
Petitioner,
V. Case No. SCO02-
2716
JAMES V. CROSBY, JR

Respondent .

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

COVES NOW Respondent, JAMES V. CROSBY, JR., by and through
t he undersi gned Assistant Attorney General, and hereby responds
to the Petition for Wit of Habeas Corpus filed in the above-
styled case. Respondent respectfully submts that the petition

shoul d be deni ed, and states as grounds therefor:

FACTS AND PROCEDURAL HI STORY

The facts of this case are recited in this Court’s initial

opi nion, reported at Stewart v. State, 549 So. 2d 171, 172 (Fl a.

1989) :

In April 1985, M chele Acosta and Mark
Harris picked up appell ant, Kenneth Stewart,
while he was hitchhiking. When Acosta
stopped to drop Stewart off, he struck her
on the head with the butt of a gun and fired



three shots, hitting Acosta in the shoul der
and Harris in the spine. Stewart then
forced Acosta and Harris fromthe car before
driving off and picking up a friend, Terry
Smith. The two renoved itens fromthe car’s
trunk and Stewart burned the car after
telling Smth that the car belonged to a

woman and a man whom he had shot. Acost a
recovered from her injuries; Harris |ater
di ed.

Stewart was arrested and ultimately
charged with first-degree nurder, attenpted
first-degree nurder, armed robbery, and

ar son. He consented to a search of his
apartnent, which yielded the items he and
Smth had taken from Acosta's car. When

shown a photopack display of suspects,
Harris, who had not yet expired, and Acosta
identified Stewart as the assailant. Acosta
also identified Stewart in person at a
prelimnary hearing. VWile in jail, Stewart
tel ephoned his grandparents. Det ecti ve
Lease, who was visiting the grandparents,
obtained their perm ssion to secretly |isten
in on an extension. Via pretrial notions,
St ewart sought to suppress t he
identifications made by Acosta and Harris,
and the tel ephone conversation overheard by
Lease. The court excl uded t he
identification made by Harris, but ruled
adm ssi bl e both of Acosta’ s identifications
and the tel ephone conversation.

Petitioner Stewart was charged with the first degree nurder
of Mark Harris, the attenmpted first degree nurder and arned
robbery of Mchelle Acosta, and second degree arson (DA-R

V7/857-58, 874-75, 920).! Stewart pled not guilty and trial

'References to the record in the direct appeal from Stewart’s
convictions and sentences, Florida Supreme Court Case No.
70,015, wll be referred to as “DA-R,” followed by the
appropri ate vol une and page nunber; references to the one-vol une
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commenced on August 25, 1986, before the Honorable John P.
Giffin, Crcuit Judge (DA-R V1-V5).

The State’'s case focused on the testinony of Mchelle
Acosta, the eyewitness and surviving victim describing the
events surrounding Harris’ murder; and Terry Smith, a friend of
Stewart’s that testified that Stewart had admtted t he shooti ngs
and provided details about the offense to Smth (DA-R V3/287-
315, V3/350-381). The State also presented testinony about a
t el ephone conversation Stewart had wth his grandnother,
overheard by a police detective, wherein Stewart adm tted that
he shot the victins to rob them (DA-R V3/381-388, 400-403).
Finally, the State offered forensic testinony about the bullets
recovered fromthe scene matching a gun and amunition found in
Stewart’s possession at the time of his arrest (DA-R V4/465-
496) .

The theory of defense was to admt that Stewart shot Harris
and Acosta, but under circunstances which would require the jury
to return verdicts for | esser offenses (DA-R V3/280-284). The

jurors were told during opening statenments that Stewart woul d

record in the direct appeal fromStewart’s resentencing, Florida
Suprene Court Case No. 75,337, will be referred to as “RS-R,”
followed by the appropriate page nunber; references to the
record in Stewart’s postconviction appeal, Florida Supreme Court
Case No. 96,177, will be referred to as “PC-R,” followed by the
appropriate volunme and page nunber.
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not testify and the defense woul d not be presenting its own case
(DA-R. V3/280). The defense seized upon Acosta’ s testinony
that she hit the gas pedal just at the tinme of the shootings,
trying to throw Stewart off balance, and noted discrepancies
bet ween Acosta’s description of the offense and that provided by
state witness Terry Smth, in order to present a defense that
t he shooting was accidental and not in furtherance of a felony
(DA-R. V4/512-527, 537-544).

After deliberations, the jury found Stewart guilty of first
degree felony nurder, attenpted second degree nurder with a
firearm (a | esser offense), robbery with a firearm and second
degree arson (DA-R. V4/582, V8/904-06, 1011). Fol | owi ng the
penalty phase of the trial, a jury recommended that the court
i npose a sentence of death by a vote of 10 - 2 (DA-R
V5/ 756-57) . Judge Giffin followed the recomendation and
i mposed a sentence of death on the nurder conviction, two
fifteen year sentences on the attenpted nurder and arson
convictions, and a |ife sentence for +the armed robbery
conviction (DA-R. V7/837-840).

On appeal, Stewart was represented by Assistant Public

Def ender Dougl as Connor, and alleged the foll owi ng errors:

| SSUE |
THE TRIAL COURT ERRED BY REFUSING TO
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SUPPRESS | NCRI M NATI NG STATEMENTS MADE BY
STEWART DURI NG A TELEPHONE CONVERSATI ON W TH
HS GRANDMOTHER WHI CH DETECTIVE LEASE
| NTERCEPTED.

| SSUE I |

THE TRI AL COURT ERRED BY FORCI NG STEWART TO
STAND TRI AL | N SHACKLES W THOUT CONDUCTI NG
AN EVI DENTI ARY HEARING OR CONSI DERI NG
ALTERNATI VE SECURI TY MEASURES.

| SSUE |11

THE TRIAL JUDGE ERRED BY OVERRULI NG
APPELLANT' S OBJECTI ON TO THE BAI LI FF, DEPUTY
MORONE, TESTI FYI NG AS A PROSECUTI ON W TNESS
I N THE PENALTY PHASE.

| SSUE |V

THE TRI AL JUDGE ERRED BY REFUSI NG TO G VE
DEFENSE REQUESTED SPECI AL PENALTY PHASE
| NSTRUCTI ON NUMBER ONE BECAUSE THE STANDARD
JURY | NSTRUCTI ONS ARE OTHERW SE SUBJECT TO
| NTERPRETATI ON IN AN UNCONSTI TUTI ONAL
MANNER.

| SSUE V

THE JURY WAS | MPROPERLY | NSTRUCTED BECAUSE
DEFENSE COUNSEL' S REQUEST FOR | NSTRUCTI ON ON
ALL OF THE AGGRAVATI NG ClI RCUMSTANCES WAS
DENI ED; THE JURY WAS TOLD THAT AGGRAVATI NG
Cl RCUMSTANCES WERE ESTABLI SHED; AND THE JURY
WAS | NSTRUCTED TO WVEI GH A NONVI OLENT FELONY
CONVI CTI ON.

| SSUE VI
THE TRI AL COURT ERRED BY FAILING TO MODI FY
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THE PENALTY |INSTRUCTION AS REQUESTED TO
| NFORM THE JURY THAT STEWART WOULD NOT
NECESSARI LY BE ELIG BLE FOR PAROLE I[N
TVENTY-FI VE YEARS | F A LI FE SENTENCE WERE
| MPOSED.

| SSUE VI |

THE TRI AL COURT ERRED BY EXCLUDI NG RELEVANT
EVIDENCE IN M Tl GATION AND ALLOW NG STATE
CROSS- EXAM NATI ON TO ESTABLI SH A
NON- STATUTORY AGGRAVATI NG CI RCUMSTANCE.

| SSUE VI | |

THE SENTENCE OF DEATH WAS |MPOSED |IN
VI OLATION OF THE EI GHTH AMENDMENT, UNI TED
STATES CONSTI TUTI ON BECAUSE THE SENTENCI NG
JUDGE HEARD TESTIMONY FROM THE VICTIM S
FATHER DESCRI BI NG THE CHARACTER OF THE
VI CTI M AND URGI NG A SENTENCE OF DEATH.

| SSUE | X

THE SENTENCE OF DEATH MJST BE VACATED
BECAUSE THE SENTENCI NG JUDGE FAILED TO
PREPARE WRI TTEN FI NDI NGS AS REQUI RED.  ALSO,
HE FAILED TO PREPARE WVRI TTEN REASONS FOR
DEPARTURE FROM THE SENTENCI NG GUI DELI NES
VHEN | MPOSI NG SENTENCE ON THE NON- CAPI TAL
FELONI ES.

This Court affirnmed the judgnents, but remanded for entry
of written orders to support the death sentence as well as the

gui del i nes departure on the robbery sentence. Stewart v. State,

549 So. 2d 171 (Fla. 1989). Thereafter, Stewart sought

certiorari review in the United States Supreme Court, but his



petition was denied. Stewart v. Florida, 497 U.S. 1032 (1990).

Upon remand, the trial court entered a witten order
consistent with the prior oral findings that there were two
aggravating circunmstances, prior conviction of a violent felony
and rmnurder commtted during the course of a robbery, and
ascribing little weight to the mtigating circunstances of
extreme disturbance, inpaired capacity, age, and childhood
trauma (RS-R. 24-27). The judge reinposed the |ife sentence for
t he robbery, providing witten reasons to support the guidelines
departure (RS-R 11-12). On appeal from this resentencing,
Assi stant Public Defender Douglas Connor again represented

Stewart, and advanced the followi ng clains of error:

| SSUE |

THE SENTENCI NG JUDGE ERRED BY FI NDI NG AS AN
AGGRAVATI NG Cl RCUMSTANCE SECTI ON
921.141(5)(d) (COVMM SSION OF A ROBBERY)
WHI CH MERELY DUPLI CATED A NECESSARY ELEMENT
OF APPELLANT'S FIRST DEGREE  MUJRDER
CONVI CTI ON.

| SSUE I |

APPELLANT" S SENTENCE OF DEATH WAS | MPOSED I N
VI OLATION OF THE FOURTEENTH AMENDMENT,
UNI TED STATES CONSTI TUTI ON BECAUSE A STATE
STATUTE MANDATING A SENTENCE OF LIFE
| MPRI SONMENT WAS ARBI TRARI LY DI SREGARDED



| SSUE |11

THE TRI AL COURT ERRED BY FAILING TO MAKE
FURTHER | NQUI RY BEFORE DENYI NG STEWART' S
REQUEST FOR A CONTI NUANCE TO PRESENT
“ CHARACTER W TNESSES. ”

| SSUE |V
THE SENTENCI NG JUDGE' S WRI TTEN SENTENCE DOES
NOT SUPPORT HIS FINDING OF THE SECTION
921. 141(5) (d) ( COURSE OF ROBBERY)
AGGRAVATI NG Cl RCUMSTANCE.

| SSUE V
THE SENTENCI NG JUDGE FAI LED TO CONSI DER OR
G VE WEIGHT TO ESTABLI SHED NON- STATUTORY
M Tl GATI NG Cl RCUMSTANCES.

| SSUE VI
THE SENTENCI NG JUDGE ERRED BY REI MPOSI NG A
GUI DELI NES DEPARTURE SENTENCE BECAUSE NO
WRI TTEN REASONS HAD ACCOMPANI ED THE ORI Gl NAL
GUI DELI NES DEPARTURE

This Court affirmed the death sentence but remanded the

robbery sentence with directions to i npose a gui delines sentence

on that conviction. Stewart v. State, 588 So. 2d 972 (Fla

1991). United States Suprenme Court certiorari review was again

sought and denied. Stewart v. Florida, 503 U S. 976 (1992).

Post conviction proceedings were initiated in 1993. On
September 17, 1996, Stewart filed his Third Arended Motion to
Vacat e Judgnents of Conviction and Sentence, raising twenty-four
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claims (PC-R V1/R42-186). The trial court summarily denied
twenty of the clainms and granted an evidentiary hearing on the
ot her four (PC-R V2/R295-304). The evidentiary hearing was
held on Decenber 17, 1998, and continued on March 19, 1999,
bef ore t he Honorabl e Daniel Perry (PC-R V4-V5). Follow ng the
hearing, the court issued an Order denying Stewart’s remaining
postconviction clains (PC-R V3/R373-395). This Court affirned

t he deni al of postconviction relief. Stewart v. State, 801 So.

2d 59 (Fla. 2001).

ARGUVMVENT I N OPPOSI TION TO CLAIMS FOR RELI EF

Stewart’s habeas petition presents three issues, each of
which will be addressed in turn. As will be seen, none of his
clainms warrant the granting of habeas relief, and therefore his

petition for wit of habeas corpus should be denied.

CLAI M |

WHETHER THE FLORI DA DEATH PENALTY SENTENCI NG
STATUTE |'S UNCONSTI TUTI ONAL.

Stewart first asserts that Florida s death penalty statute

i's unconstitutional. Citing Ring v. Arizona, 122 S.Ct. 2428

(2002), Apprendi v. New Jersey, 530 U.S. 466 (2000), and Jones

v. United States, 526 U S. 227 (1999), he clainms that the

sentencing schenme violated his constitutional rights to due
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process and a jury trial. Stewart’s allegations do not present
any basis for relief, as this Court has repeatedly declined to

invalidate Florida's capital sentencing | aw based on Ring. See

Bottoson v. Moore, 27 Fla. L. Weekly S891 (Fla. Cct. 24, 2002),

cert. denied, 123 S. Ct. 662 (2002); King v. Mwore, 831 So. 2d

143 (Fla.), cert. denied, 123 S. C. 657 (2002); Porter v.

Crosby, 28 Fla. L. Wekly S33 (Fla. Jan. 9, 2003); Lucas V.

Crosby, 28 Fla. L. Wekly S29 (Fla. Jan. 9, 2003); Fotopoul os v.

Crosby, 28 Fla. L. Wekly S1 (Fla. Dec. 19, 2002).

Initially, it should be noted that this <claim is
procedurally barred, as any challenge to the constitutionality
of the death penalty statute in this case nust have been
presented in Stewart’s direct appeal. This Court has repeatedly
recogni zed that habeas petitions are not to be wused as
successi ve appeal s, and that issues which could and shoul d have

been presented earlier will not be considered. See Gorby v.

State, 819 So. 2d 664, 687 (Fla. 2002) (“In claim 8 Gorby
chal l enges the constitutionality of Florida s death penalty
statute. He makes no assertion of ineffective assistance of
counsel; therefore, his claimis procedurally barred because it

coul d have been raised on direct appeal”); Rutherford v. Moore,

774 So. 2d 637, 643 (Fla. 2000) (while habeas petitions are

proper vehicle to advance clains of ineffective assistance of
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appel l ate counsel, such claim my not be used to camoufl age
i ssues that should have been raised on direct appeal or in a

post conviction notion); Thonpson v. State, 759 So. 2d 650 (Fl a.

2000); Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999);

Breedl ove v. Singletary, 595 So. 2d 8 (Fla. 1992). Al t hough

Apprendi and Ring were not decided until after Stewart’s
appeal s, the basic argunent that the Sixth Amendnment required
jury sentencing in capital cases was avail able and, in fact,

routinely advanced around the time of Stewart’'s trial and

resentencing. See Hildwin v. Florida, 390 U S. 638 (1989);

Spaziano v. Florida, 468 U.S. 447, 472 (1984); Chandler v.

State, 442 So. 2d 171, 173, n. 1 (Fla. 1983). Stewart’'s failure
to allege this claimin an earlier direct appeal procedurally
bars this Court from consideration of this issue in his
petition.

In addition, Stewart’s conclusory assertion that he is
entitled to any benefit from the Apprendi and Ring decisions

retroactively under the principles of Wtt v. State, 387 So. 2d

922, 929-30 (Fla. 1980), is not persuasive. Stewart does not
even attenpt to offer any reasoning to support this assertion.
Pursuant to Wtt, retroactive application is only avail able for
deci sions of fundanmental significance, which so drastically

alter the wunderpinnings of Stewart’s death sentence that
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“obvious injustice” exists. New v. State, 807 So. 2d 52, 53

(Fla. 2001). In determ ni ng whether this standard has been net,
this Court nust consider three factors: the purpose served by
the new case; the extent of reliance on the old law, and the
effect on the admnistration of justice from retroactive

appl i cati on. Ferguson v. State, 789 So. 2d 306, 311 (Fla.

2001). Application of these factors offers no basis to provide
any alleged benefit from the Apprendi and Ring decisions to
Stewart in this habeas action.

Even if Stewart’s substantive claimis considered, habeas
relief is not warranted. Stewart’s claimthat Florida s death
penalty statute is unconstitutional is without nmerit. Stewart
all eges that Florida's death penalty scheme nust fall because
Florida s statute is indistinguishable with the Arizona statute
stricken in Ring, and that aggravating factors nust be treated
as elenents of the offense of capital murder which nust be
charged in an indictment and proven to a unani nous jury beyond
any reasonabl e doubt .

Stewart’s ar gunment i's premsed on a fundanmental
m sunder st andi ng of Florida |aw In Ring, the United States
Suprenme Court applied Apprendi to invalidate Arizona s capital
sentencing scheme, which required a judge, acting alone, to

determine a capital defendant’s eligibility for the death
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penal ty. In Florida, unlike Arizona, death eligibility is
determ ned by the jury upon conviction for first degree nurder.

See Porter, 28 Fla. L. Wekly at S34 (statutory nmaxi nrumsentence

for first degree nurder is death); Bottoson, 27 Fla. L. Wekly
at S893; S902 (J. Quince, concurring; J. Lews, concurring);

Shere v. Moore, 27 Fla. L. Wekly S752, S754 (Fla. Sept. 12,

2002) ; MIls v. Mwore, 786 So. 2d 532, 538 (Fla.), cert.

deni ed, 532 U. S. 1015 (2001). Ring is not applicable in Florida
because capital punishnment is not an “enhanced” sentence for
first degree murder; accordingly, no further jury findings are
required.

Thus, Stewart’s argunent that an aggravating factor nust be
alleged in the indictnent and expressly found by a jury beyond
a reasonable doubt is without nerit, as the existence of an
aggravating factor is a determnation that concerns the
def endant’ s selection for capital punishnment, rather than his
eligibility for the death penalty. Clearly, Ring does not
require jury findings for sentencing, only for eligibility. As
Justice Scalia stated, Ring “has nothing to do wth jury
sentencing.” Ring, 122 S.Ct. at 2445. Apprendi and Ring
involve the jury’s role in determ ning death eligibility, but do
not require that the actual selection of sentence be made by a

jury. Quoting Proffitt v. Florida, 428 U S. 242, 252 (1976),

13



Ring acknow edged that “[i]t has never [been] suggested that
jury sentencing is constitutionally required.”?2 Ring, 122 S.Ct.
at 2447, n.4. Rather, Ring involves only the requirenent that
the jury find the defendant death eligible. That determ nation
must be nade by the jury, while the actual sentencing deci sion

may constitutionally be made by the trial court. See Spazi ano

v. Florida, 468 U S. 447, 459 (1984) (finding Sixth Amendment

has no guarantee of right to jury trial on issue of sentence).

Even if Florida’s statute is interpreted to require a jury
finding of an aggravating factor as an elenent of capital
murder, Stewart would not be entitled to relief because his
trial judge relied on Stewart’s prior violent felony conviction
as a basis to support the death sentence inmposed. Due to the
exi stence of his “prior violent felony conviction” aggravating
factor, the judge was authorized to inpose the death penalty
even if additional jury findings my be deenmed necessary in the

context of other cases. See Bottoson, 27 Fla. L. Wekly at

S898; S900 (J. Shaw, concurring; J. Pariente, concurring). It

is undi sputed that Stewart’s judge properly found the existence

°2See Harris v. Al abama, 513 U. S. 504, 515 (1995) (holding that
“[t]he Constitution permts the trial judge, acting alone, to
i npose a capital sentence. It is thus not offended when a State
further requires the sentencing judge to consider a jury’s
recommendation and trusts the judge to give it the proper
wei ght . )
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of the prior conviction factor, and therefore no additional jury

findings were required. Alnmendarez-Torres v. United States, 523

U.S. 224 (1998) (prior conviction properly used by judge al one
t o exceed defendant’s statutorily authorized punishnment). Since
t he defect alleged to invalidate the statute - lack of jury
findings to enhance the sentence - is not inplicated in this
case due to the existence of the prior conviction, Stewart has
no standing to chall enge any potential error in the application
of the statute on other facts.

I n addition, even if an aggravating factor is construed to
determine eligibility rather than sel ection, the suggestion that
it must be charged in the indictnent has no basis in law. This

clai m has been repeatedly rejected. See Hildwin v. State, 531

So. 2d 124, 128 (Fla. 1988) (rejecting claimthat Florida |law
makes aggravating factors into elenments of the offense so as to
make t he defendant death-eligible), aff’d., 490 U. S. 638 (1989);

Li ght bourne v. State, 438 So. 2d 380 (Fla. 1983) (aggravating

circunst ances do not need to be charged in indictnent). United
States Suprenme Court precedent simlarly does not support

Stewart’s position. Hurtado v. California, 110 U. S. 516 (1984)

(holding there is no requirenment for an indictment in state
capital cases). Apprendi did not address the indictnment issue.

Apprendi, 530 U.S. at 477, n.3. Ring simlarly did not address
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the issue, and although Ring, in part, overruled Walton v.
Arizona, 497 U.S. 639 (1990), this claimwas rejected by this
Court prior to Walton being decided and does not, in any way,
rely on Walton for support. Therefore, Ring does not conpel
further consideration of this issue.

Thus, Stewart’ s death sentence satisfies the Sixth Amendnment
as construed in Ring. The jury convicted him of a death-
eligible offense at the conclusion of the guilt phase of his
trial. His prior violent felony convictions permtted the judge
to i npose a capital sentence, even without jury involvenment. 1In
addition, by returning a recommendation for death, his jury
necessarily found beyond a reasonabl e doubt that at |east one

statutory aggravating factor existed. See Hildwin v. Florida,

490 U. S. 638 (1989) (holding that where jury nade a sentencing
recommendation of death it necessarily engaged in the
factfinding required for inposition of a higher sentence, that
is, the deternmination that at |east one aggravating factor had
been proved).

“Habeas petitions are the proper vehicle to advance cl ai s

of ineffective assistance of appellate counsel.” Rut herford,
774 So. 2d at 643. However, Stewart mnmakes no claim that
appellate counsel was ineffective. Moreover, a claim of
appellate ineffectiveness would be nmeritless. See Porter, 28
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Fla. L. Wekly at S34 (rejecting ineffective assistance of
counsel on this issue). The claim that under “principles of

conmon | aw, aggravating circunstances nust be charged in
i ndictnment has been rejected by this Court many tinmes. See

Chandl er, 442 So. 2d at 173, n. 1; Tafero v. State, 403 So. 2d

355, 361 (Fla. 1981), cert. denied, 455 U S. 983 (1982).

Simlarly, the suggestion that jury unanimty in recomendi ng a
death sentence is constitutionally required would have failed
even if presented earlier; this Court has consistently held that
a jury may recomend a death sentence on sinple majority vote.

See Thonmpson V. St at e, 648 So. 2d 692, 698 (Fl a.

1994) (constitutional for a jury to recommend death based on a

sinple majority); Brown v. State, 565 So. 2d 304, 308 (Fla.

1990); Alvord v. State, 322 So. 2d 533 (Fla. 1975), cert.

deni ed, 428 U.S. 923 (1976). Appel | ate counsel “is not
ineffective for failing to raise a claimthat would have been

rej ected on appeal.” Downs v. State, 740 So. 2d 506, 517 n. 18

(Fla. 1999).

I n conclusion, aggravating factors in Florida are not
elements of the offense, but are constitutionally nandated
capi tal sentencing guidelines. Florida' s capital sentencing
scheme affords the sentencer the guidelines to follow in

determ ni ng the various sentencing selection factors related to
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the offense and the offender by providing accepted statutory
aggravating factors and mtigating circunstances to be
considered. G ven that a defendant faces the statutory nmaxi mum
sentence of death upon conviction of first degree murder, the
enpl oynent of further proceedings to examne the assorted
“sentencing selection factors,” does not violate due process.
The plain | anguage of Apprendi and Ring establishes that those
cases cone into play when a defendant is exposed to a penalty
exceeding the maximum allowable under the jury’'s verdict.
Because Stewart was death eligible upon conviction, Ring does
not invalidate his death sentence or render Florida’ s sentencing

scheme unconstituti onal

CLAIM 11

WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE
FOR FAI LI NG TO RAI SE MERI TORI OUS | SSUES.

Stewart next alleges that his appellate attorney was
ineffective for failing to raise neritorious issues in Stewart’s
direct appeals. This claimrequires an eval uation of whether
counsel’s failure to raise the specifiedissues was so deficient
that it fell outside the range of professionally acceptable
performance and, if so, whether the deficiency was so egregi ous
that it underm ned confidence in the correctness of the result.

Thonpson v. State, 759 So. 2d 650, 660 (Fla. 2000); G oover V.
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Singletary, 656 So. 2d 424, 425 (Fla. 1995); Byrd v. Singletary,

655 So. 2d 67, 68-69 (Fla. 1995), cert. denied, 516 U. S. 1175

(1996). A review of the record denonstrates that neither
deficiency nor prejudice has been shown in this case. To the
contrary, the record reflects that appellate counsel acted as a
capabl e advocate, asserting nine issues for judicial reviewin
a 73-page brief.3

A review of Stewart’s current clains clearly denonstrate
that no relief is warranted. This issue involves clainms which
were in fact considered and rejected in Stewart’s postconviction
pr oceedi ngs. Since the ineffective assistance of appellate
counsel allegations are nmerely variations of clains rejected in

postconviction, they are procedurally barred. See Porter, 28

Fla. L. Weekly at S33. In addition, the clainms could not have
been presented in the direct appeal. This is facially apparent
fromthe petition, which relies extensively on facts fromthe
postconviction evidentiary hearing conducted years after
Stewart’s direct appeal. Since the clainm would not have been
successful even if presented in his direct appeal, counsel was
not ineffective for failing to present these issues. Goover,

656 So. 2d at 425; Chandler v. Dugger, 634 So. 2d 1066, 1068

SStewart does not all ege any errors which purportedly should have
been presented in the appeal from his resentencing.
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(Fla. 1994) (failure to raise nonneritorious issues is not

i neffective assistance of appellate counsel).

1. Appel |l ate counsel was ineffective in failing to raise
on appeal that counsel was ineffective at the sentencing phase
because he failed to conduct a reasonable investigation into
possible mtigation.

Stewart’s first conplaint is that his appellate counsel
failed to present an issue of ineffective trial counsel in
Stewart’s direct appeal. However, as this Court has held,
clainms of ineffective assistance of counsel are only cognizabl e
on direct appeal when the alleged i neffectiveness i s apparent on
the face of the record and it would be a waste of judicial
resources to require the trial court to address the issue. See

&ore v. State, 784 So. 2d 418, 437-38 (Fla. 2001); Martinez v.

State, 761 So. 2d 1074, 1078, n. 2 (Fla. 2000); Blanco V.

Wai nwright, 507 So. 2d 1377, 1384 (Fla. 1987). The clai m which

Stewart now asserts relies extensively on testinony presented at
t he postconviction evidentiary hearing held in 1998 and 1999,
facts which were obviously not available to counsel at the tine
of Stewart’s 1989 direct appeal (see Petition, pp. 29-34).
Since Stewart goes beyond the record available in his direct
appeal in describing this issue, it wuld have not been
cogni zable in the direct appeal. Clearly, counsel cannot be
deenmed to have been ineffective for failing to raise an issue
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whi ch was not avail abl e.

In fact, Stewart presented the sane allegation of
ineffective assistance of trial counsel in his postconviction
noti on. Following an evidentiary hearing, the trial court
concluded that no ineffective assi stance had been denonstrat ed,

and this Court has affirmed that finding. Stewart v. State, 801

So. 2d 59 (Fla. 2001). Therefore, the underlying clai mhas been

determned to be neritless and is not subject to further review.

2. Appel | ate counsel was ineffective for failing to raise
on appeal that counsel was ineffective pre-trial and during the
guilt phase in failing to prepare and present evidence of
Stewart’s voluntary intoxication in defense of the first-degree
nurder and arned robbery charges.

Stewart’s next issue fails for the same reasons. Stewart
asserts that his appellate counsel should have offered an issue
challenging his trial counsel’s performance in failing to
present a defense of voluntary intoxication. Once again, this
is not an issue which could have been presented in the direct
appeal . Stewart again relies on the record from the
post convi cti on proceedi ngs conducted in 1998 and 1999; a record
whi ch obvi ously was not avail able to present this issue when the
appeal was litigated in 1989. The failure to restrict this
claimto facts available from the face of the direct appeal

record establishes that appellate counsel could not have
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presented the i ssue and therefore cannot be deened ineffective.

Gore; Martinez; Blanco. See also Nixon v. State, 572 So. 2d

1336, 1340 (Fla. 1990) (remanding for an evidentiary hearing on
claim of ineffective assistance and then declining to address
i ssue, identifying issue as one nore appropriate for

postconviction), cert. denied, 502 U S. 854 (1991).

In addition, as wth Stewart’s first subissue, this
all egation of ineffective assistance of counsel was fully
litigated in postconviction and this Court upheld the tria
court’s determnation that trial counsel had not Dbeen
i neffective. Since the underlying claim has been denied as
meritless, there is no basis for further consideration of the

i ssue.

3. Appel | ate counsel was ineffective for failing to raise

on appeal that the conpetency hearing was unreliable.

Stewart next disputes his appellate attorney’s failure to
chall enge the trial court’s finding of conpetency. Stewart’s
entire argunent on this issue sinmply acknow edges that this
claimwas found to be procedurally barred in his postconviction
appeal, and asserts that the issue is only related in this
petition in order to preserve the claim for federal review
Stewart has failed to preserve any claim a defendant cannot
revive a procedurally barred claim by recasting it as
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i neffective assi stance of counsel. |In addition, Stewart has not
identified any deficiency or error from his conpetency hearing
whi ch woul d suggest that the finding of conpetency shoul d have
been chal l enged on appeal. He has not offered any argunent
whi ch appellate counsel reasonably <could or should have
presented. The absence of any facts to support this allegation
conpel s a conclusion that Stewart has not denonstrated deficient
performance or prejudicial affect, and therefore relief nust be

deni ed.

4. Appel | ate counsel was i neffective for failing to raise
on appeal that Stewart was inconpetent to proceed at all
mat eri al st ages.

Stewart’s last allegation in this issue attacks counsel’s
failure to assert that Stewart was inconpetent “at all material
st ages.” Once again, however, Stewart does not identify a
reasonabl e appel | ate argunent whi ch coul d have been made on this
i ssue. I nstead, he relies on facts devel oped years after his
di rect appeal which were not available to his appellate counsel
(Petition, p. 41). Since no deficiency or prejudice has been

specifically identified or denonstrated, no relief is warranted.

CLAIM I 11

23



APPELLATE COUNSEL WAS | NEFFECTI VE | N FAI LI NG
TO RAISE ON DI RECT APPEAL THAT DEFENSE
COUNSEL’S CONCESSION OF GUILT WAS |IN
VI OLATION OF MR STEWART' S SI XTH AND
FOURTEENTH AMENDMENT RI GHTS TO THE UNI TED
STATES CONSTI TUTI ON AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

Stewart’s final claiminvolves his trial attorney’s strategy
in acknowl edging that Stewart had killed Mark Harris, under the
defense theory that Stewart’s actions did not amount to first
degree nurder. Once again, appellate counsel cannot be deened
ineffective as this issue was not available to present in the
di rect appeal.

The cl ai mwhi ch Stewart now asserts necessarily requires the
devel opnent of facts at an evidentiary hearing, and therefore

woul d not present an instance of ineffectiveness which could be

apparent on the face of the record. See Nixon v. State, 572 So.

2d 1336, 1340 (Fla. 1990) (remanding for an evidentiary hearing
on sanme claimand then declining to address issue, identifying

i ssue as one nore appropriate for postconviction), cert. deni ed,

502 U.S. 854 (1991). Thus, it could not have been presented on
di rect appeal.

Stewart relies on N xon v. Singletary, 758 So. 2d 618

(Fla.), cert. denied, 531 U S. 980 (2000), to assert that his

attorney’s strategy of conceding guilt as to sonme of the

el enent s of the nurder charge established that hi s
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constitutional right to counsel was viol ated. Ni xon and the
ot her cases cited by Stewart establish that counsel’s strategy
to admt sone el ements of the crime may only amount to deficient
performance if counsel was acting wi thout Stewart’s consent in
this regard. Stewart has never personally alleged that counsel
did not have his consent to pursue the defense presented at
trial. Not ably, the defense which current counsel suggests
shoul d have been adopted, one of an accidental shooting, would
al so require counsel to admt that Stewart was the one to shoot
and kill Mark Harris.

For all of these reasons, Stewart’s claimthat his appellate
counsel was ineffective for failing to challenge the conpetency
of trial counsel in the direct appeal in this case nust be

deni ed.
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VWHEREFORE, Respondent respectfully requests that this
Honorabl e Court DENY Stewart’'s Petition for Wit of Habeas

Cor pus.
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