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INTRODUCTION

The following reference words and symbols will be used throughout this brief:
“Petitioners’ will designate Dan Ray Warren and Dr. Jack Rotstein.
“Petitioner Warren” will designate Dan Ray Warren.

“Petitioner Rotsein” will designate Dr. Jack Rotstein.
“Respondent” will designate State Farm Mutual Automobile Insurance.
“5" DCA” will designate the Fifth District Court of Appeals.

“Horida Statutes’ unless otherwise indicated will designate FHorida
Statues (1999)



STATEMENT OF THE CASE AND FACTS

The Petitioner, Dan Ray Warren, was injured in a motor vehicle accident on
March 22, 1999. He received treatment from the Petitioner, Jack Rotstein, M.D., on
May 27, 1999 June 16, 1999 and July 6, 1999. Dr. Rotstein failed to submit
statements for his medical services to State Farm Mutual Automobile Insurance until
August 9, 1999, more than thirty (30) days after service was rendered. Because the
statements were statutorily delinquent, State Farm Mutual Automobile Insurance
denied payment to Dr. Rotstein, even though the treatment which had been rendered
by the Plaintiff were reasonable charges for necessary medical treatment of injuries
related to the subject accident of March 22, 1999.

The County Court ruled that the thirty (30) day billing requirement of Section
627.736(5)(B) was uncongtitutional. The Court found that the Statute denied equal
protection under the Florida Consgtitution to health care providers such as Dr.
Rotstein, because the statute does not require any reasonable proof that the charges
are not reasonable, necessary or related. The Statute also by differentiating health care
provider bills from hospital and ambulance hills the Statute was not reasonably related
to a legitimate legidative object. Therefore, violating due process provisions of the

Florida Constitution in that it denied medical providers who are not hospitals or



ambulance companies access to the Couirt.
The question was then certified as a matter of great public importance by the
County Court wherein upon appeal the 5" DCA reversed the County Court’s decision

and held Section 627.736(5)(b) to be constitutional.

SUMMARY OF THE ARGUMENT

The opinion of the 5" DCA was incorrect in that Florida Statute 627,736(5)(b)
violates the congtitutional right for equal protection, due process and access to the
courts of appellees Rotstein and Warren. (See Appendix A)

The proper standard of review of the congtitutionaity of Florida Statute
8627.736(5)(B), is the rational basis test, Florida Statute 8627.736(5)(B), does violate
the equal protection clause of the Florida Constitution because the distinction in the
Statute between doctors and hospital emergency departments and ambulances “does

not bear some relationship to a legitimate state purpose.” The Forida High School

Activities Association, Inc., et a v. George Thomas, by and through his mother, 434

So. 2d 306 (Fla. 1983) at 308. Using this case as an example for determination, the
Florida Legislature had no legitimate State purpose for distinguishing between private

medical providers and hospital emergency departments and ambulance providers.



There is no rationa legidative purpose for imposing the thirty (30) day billing
requirement upon doctors but not hospital emergency departments and ambulance
Services.

As written the statute discriminates between one type of health care provider and
another, and therefore takes away the fundamental right of the private health care
provider from seeking proper relief from the courts. Article 1, Section 21 of the
Florida Constitution provides as follows:

“The courts shall be open to every person for redress of
any injury, and shal be administered without sale, denia or
delay.”

The other illega discrepancy is that services provided by a hospital emergency
room department or ambulance service are not inherently different from treatment
provided by a doctor. Therefore, the statute is discriminating between one type of
health care provider and another.

If this act is declared congtitutional, it would make these private medical
providers, whom insured people see inside a hospital after they have been admitted for
an automobile accident injury and these private physicians who give life-saving service
to criticaly/serioudy injured people in emergency rooms and/or operating rooms in

hospitals “insurers’ for medical bills incurred by the critically/seriously injured party,



thereby shifting the burden of loss from the PIP insurance carrier to the private
physicians which should be a compelling argument to declare this portion of the statute
uncongtitutional.

Not only is there no rational legidlative reason for imposing the thirty (30) day
billing requirement, there is no rational purpose for excluding hospital emergency room
departments and ambulance services from this requirement. Since the Statute does not
provide this provision, it is making an illegal/unconstitutional classification between one

type of health care provider and another.

ARGUMENT

Section 627.736(5)(b) WHICH EXEMPTS MEDICAL CHARGES FOR
TREATMENT MAILED TO AN INSURER MORE THAN THIRTY (30) DAYS
AFTER THE DATE OF TREATMENT SHOULD BE DECLARED
UNCONSTITUTIONAL.

In Nationwide Mutual Fire Insurance Company v. M&M Diagnodtics, Inc. 753

So. 2d 55 (5" DCA 1998) the Fifth District Court of Appea held the “substantive’

section of Florida Statute 627.736 unconstitutional based on the following rationae::

“The legidature has broad power to regulate business, especially
the insurance business. See Hughes vs. Professional Ins. Corp., 14 So.
2" 34 (Fla. 1 DCA 1962) [sic]. Such legidation, however must be
reasonable related to a legitimate legidative objective, Lasky v. State
Farm Ins. Co., 296 So. 2d9 (Fla. 1974).”

“Under Lasky the Court must determine whether this act

reasonably related to a legitimate legidative objective. The act requires




a contest between a medical provider-assignee and an insurer to be
resolved by arbitration while those between an insured and insurer may
be resolved in court. In other words, the act allows access to the court
for claims for or against the insured, but denies it for claims for or against
the medical provider. It is readily apparent that the objective of the act
Is to deny the right to litigate certain legitimate claims in court based on
who owns the clam. Given the peopl€'s right to redress wrongsin court
provided by Article |, Section 21, Florida Constitution, such an objective
cannot be considered a legitimate one. Therefore the act violates the
parties’ substantive due process rights under Article I, Section 9, of the
Florida Constitution.”

“For the forgoing reasons, Chapter 90-119, Section 42, Laws of
Florida codified in section 627.736 (5), Florida Statutes, is hereby
declared unconstitutional and unenforceable as being in violation of the
due process provision of the Florida Constitution. Accordingly, Delta's
request to order Pinnacle’s claim to binding arbitration is denied.”

In Kluger v. White, 281 So. 21 (Fla. 1973) the Florida Supreme Court held
the legidature is without power to abolish common law or statutory right of access to

courts without providing a reasonable aternative to protect peoples rights unless it

can show an overpowering public necessity for doing so and no alternative method of
meeting such public necessity can be shown.” (emphasis added)

Petitioner Warren contends that Horida Statute 8627.736(5)(b) IS
unconstitutional because it improperly discriminates between two classes of amilarly
situated litigants - doctors and ambulances and hospitals. Specificaly, it requires
doctors to forfeit those safeguards traditionally afforded to those who litigate their

disputes in court. See A.G. Edwards & Sons, Inc. v. Petrucci, 525 So.2d 918 (Fla.




2d DCA 1988); Affiliated Marketing, Inc. v. Dyco Chemicals & Coatings, Inc., 340

So 2d 1240 (Fla. 2d DCA 1976), cert. Den., 353 So. 2d 675 (Fla. 1977).

Forida Statute §627.736(5)(b) is uncongtitutional because it arbitrarily discriminates against megical providers by
subjecting themtoaprevailing party testof attorney’ sfeerecovery wheninsureds enjoy the benefits of section 627.428(1)." See

Nationwide Mutual Fire Insurance Company v. M&M Diagnostics, Inc. 753 So. 2d 55 5th DCA (1998).

The thirty (30) day hilling requirement should be considereda redtriction upon Petitioner Rotstein's accesstothe courts
and, as such, is an unreasonable restriction rendering the statute uncondgtitutional. Florida Statutes 627.736(5)(b) denies and
abolishes PETITIONER ROTSTEIN' Sright of accessto the courtsand also abolishes PETITIONER WARREN' Sright to seek
redressinthecourtstorecoverPETITIONERWARREN' Sinsurance benefits for the insured’ sreasonabl e, necessary, and rel ated
medical chargestothe subject automobile accident. Thereisno valid reason to single out private medical providersandtodeny
them court accessin this manner, i.e. the thirty (30) day submission requirement applying to them but not to emergency rooms
and ambulances.

Intheingtant case, thereis no compelling reason not to declare the thirty (30) day *submission” requirement of Florida
Statute §627.736(5)(b), uncongtitutional when applied to the injured party andtothe private health care providerswhoare treating
the injured party. Theinjured automobile accident victim should have the right to seek out a private doctor to treat or see him
and the doctor selected by the injured person shouldbe able tohave his bills paid within five (5) yearsafter theinitial submission.
|f the PIP carrier felt that the treatment of the patient was unreasonable, unnecessary, and/or not relatedtothe subjectautomobile
accident they could have then refused to pay, at which time theissue could have been addressed in court.

However, the thirty (30) day submission requirement shifts the burden of loss to the doctor from the PIP carrier of the



party seeking trestment and literally makes the doctor the “insurer” for all megical treatment for auto accident victims not
submitted within thirty (30) days. This should be declared void as againgt public policy and unconscionable.

The repercussionsof making the megical providerthe “insurer” of anaccident victim under these conditionscould force
medical providerstoingist on payment from theinsured’ sat thetime of servicesor anapproval from the insurance company prior
to any treatment of the victim rather thenrisk not being able to coll ect payment. Suchadelaywould cause great harm to the victim
and possibly even cause the ability of full recovery of thevictimimpossible. Thisisagaingt the public’sinterests and should not
be allowed.

The Florida Constitution provides that persons must be afforded due process which encompasses substantive and
procedural due process. Article 1, section 9 states, in relevant part, as follows” “No person shall be deprived of life, liberty or
property without due process of law.”

Thetest to be used in determining whether an act isviolative of the due process clause iswhether the Statute bearsa

reasonable relation to a permissible |egidlative objective and is not discriminatory, arbitrary or oppressive. Laskyv. State Farm

Insurance Company, 296 So. 2d 9, 15 (Fla. 1974). To evaluate the congtitutionality of the Statute, a court mugt “examine the

objectivesof the Legidlature...inorder todetermine whether the provisions of the act bearareasonable relationtothem.” Id. The
Court should not concernitself with "the wisdom of the Legidaturein choosing the means to be used or even with whether the
means chosen will in fact accomplish the intended goals.” 1d. At 15-16. The court should only consider “the condtitutionality
of the meanschosen.” |d. At 16.

Section 627.736(5)(b) , does violate the due process clause of the Horida Condtitution becausethe thirty (30) day billing

requirement, does not comport withany rational legidlative objectives. It should have specified it applied to“ bulk billing” but did



not. Assuch, it must fail and be declared invaid.

Interestingly enough Florida Statute §627.736(5)(b), and Florida Statute 95.11(2)(b) (5 year statute of limitations for a
contract action) alow for submission of alost wage claim of aninsured party for up to five years from the date the lost wage
clam accrues so that PIP carrier can pay same. Thereisabsolutely no rationa basisfor allowing the lost wages claim to be

submitted within five years from the date of an accident, but requiringa private physician to suomit bills within thirty (30) days.

Services provided by ahospital emergency room department or ambulance service are not inherently different from
treatment provided by adoctor. A neurosurgeon or orthopaedic surgeon can visit a patientwhoisinahospital emergency room
or inahospital room aday or two after a motor vehicle accident and not be fully apprised of the insurance company which the
patient may have. A neurosurgeon may visit patientwhoisinahospita whomay bein acomaand may not be able to ascertain
insurance coverage for thisindividual for many monthsafter his services. An orthopaedic surgeon or aneurosurgeon may operate
on aserioudy injured patient in an emergency room and/or inan operating room on the date of the motor vehicle accident and
not be apprised of the insurance information for the patient for many months after the date of service. These private medical
providersall wouldbe unable tohave their bills paid which would seem to be quite unfair and would not seem tohave any rationa
bagiseither inlaw or fact.

If this act is declaredcondtitutiondl, it would make these private medical providers, these private physicianswho give
life-saving servicetocritically injuredpeople inemergency roomsand/or operating roomsin hospitals “insurers’ for medical hills
incurredby the critically injuredparty, thereby shifting the burden of loss from the PIP insurance carrier to the private physicians
which should be a compelling argument to declare this portion of the statute uncongtitutional.

Forida Statute 8627.736(5)(b) unfairly favorsthe Insurance company andHospital Emergency Roomsand ambul ances
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andisplacing an undue burden upon the private medical provider. It discriminatesagaingt the private medical provider and gives
unfair favor to emergency rooms and ambulances. Since this Florida Statute discriminates against one party over another and
makes adistinction, favoring one party over the other, violating one parties rights of due process, access to the courts and equal
protection, this Statute mugt be declared uncondtitutiond.

Horida Statute §627.736(5)(b), does violate PETITIONER ROTSTEIN'sright of accessto the courts. The Florida
Condtitution provides that persons must be afforded the right of access to the courts. Article 1, Section 21 of the Florida
Congtitution provides asfollows. “The courts shall be open to every person for redress of any injury, and shall be administered
without sale, denid or defay.” However, thethirty (30) day restriction denies Petitioner Rotstein's the ability to accessthe court
to obtain recover for his services that where reasonable, necessary and related to the subject automobile accident.

InKluger v. White 281 So. 2d 1 (Fla. 1973), the Supreme Court of Florida addressed the conditions under which a
Statute would violate Article 1, Section 21. The court Sated asfollows:

[W}here aright of accesstothe courts for redress for a particularinjury hasbeenprovidedby statutory |aw predating the adoption
of the Declaration of Rights of such Condtitution of the State of Florida, or where such right has become a part of the common
|law of the State pursuant to Hla. Stat. S2.01F.A.A., the Legidlature iswithout power to abolish such a right without providing
areasonable aternative to protect the rights of the people of the State toredressfor injuries, unlessthe Legidature can show an
overpowering public necessity for the abolishment of such right, and noalternative method of meeting suchpublic necessity can

be shown.

Id. At4. See Nationwide Mutual Fire Insurance Company v. Pinnacle Megical, Inc., 753 So. 2d 55, 57 (Fla. 1999).

No public necessity can be shown, and no alternative method is given to themedical provider to protect their rights or
redressforinjuriesinthis statute. Florida Stetute 8627.736(5)(b), violatesnot only the Petitioner’ shut all private medical providers
the ability to protect their rights and access to the courts to seek redress for their unpaid bills.

The court in Pinnacle Medical, Inc. considered whether Florida Statute §627.736(5)(b), which required medical
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providers who have assignments from their patientsfinsurance claimants, violatedArticle 1, Section 21 of the Florida Condtitution
because it required medical providersto attend binding arbitration. Applying the conditions set forth in Klugey, the court first
considered whether medical providers with assignments had a preexisting right to recover directly from insurers. The court
answeredthisquestion in the affirmative, finding“[t] he right of anassigneetosue for breachof contracttoenforceassignedrights
predates the Florida Congtitution.” 1d. at 57. Asto the second part of theKluger v. White analysis, the court considered whether
Forida Statute 8627.736(5)(h), provided a reasonable alternative to protect the rights of megical providers with assgnments to
seek redress for their injuries. The court held the statute did not provide areasonable alternative because *[t]he limited review
andthe conclusivenessattachedtothe arbitration award without the right to atrial de novo diminishesthe right to have the ultimate
decisioninacase made by acourt.” 1d. At58. This, the court held, violatesthe medical providers accessto courts.

Pursuant to Florida Statute 95.11(2)(b) asathird party beneficiary, i.e. PETITIONER ROTSTEIN, on this PIPcontract
should have five(5) years, not thirty (30) days, inwhich to bring legal action. Therefore, the thirty (30) day submission request
for PETITIONER ROTSTEIN contradicts F.S. 95.11(2)(b) and must be declared invalid.

CONCLUSION

Discrimination againgt any person (private medical providers) from accessto the courts to seek redressfor aninjury
of non-payment of reasonable, necessary and related medical bills to the subject automobile accident, aswell asnot giving, said
person their rights of due process and equal protection, are the reasons why Florida Statute §627.736(5)(b), should be declared
uncondtitutional and the Fifth District Court of Appeal’ sdecision should be quashed and the Final Judgment of Judge McDermott
of September 18, 2000 should be reinstated. Counse! for Petitioners should be awarded appellate attorney fees and costsaswel,

including attorney fees and cogtsincurred in front of the 5 District Court of Appedl..
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