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STATEMENT OF THE CASE

On August 26, 1999, a grand jury indicted Appellant for the
first degree nmurder of Cindy Riedweg on February 9, 1999.
(V1:1-2). Prior totrial, defense counsel noved to preclude the
deat h penalty and death qualification of the jury on the grounds
that the State did not allege the aggravating circunstances in
the indictment. (SR 1-13). After hearing argument fromcounsel
on the notion at the beginning of the trial, the Honorabl e Judge
Brandt C. Downey, IIl, denied the notion. (V25: 29-35). The
court presided over a jury trial between August 28 through
Sept enber 5, 2001.

Prior to voir dire, the State noved in limne to exclude
evi dence that a cigarette pack containing two marijuana! joints
was found in the victims apartnment. (V25: 23). The State
asserted that the evidence was irrel evant because there is no
suggestion that the victim ever used marijuana and none was
found in her system at the autopsy. (Vv25: 23). The court
granted the State’s notion. (V25:24). During the course of the
trial, defense counsel requested that the court revisit the
issue based on the testinony of <crime scene technicians

regardi ng ashes found in the victim s kitchen sink. (V30:804).

Testing was never perfornmed on the substance to confirm
that it was indeed marijuana. (V30:805).

1



The State reiterated that the evidence of marijuana in the
apartnment was sinply bad character evidence with regard to the
victim (V30:805-07). The trial judge refused to overturn his
previous ruling that the evidence was i nadm ssible. (V30:807).

After the State presented its case in chief, Appellant noved

for a judgnent of acquittal which the trial court denied.

(V35: 1551-56). Thereafter, Appellant presented nunerous
wi tnesses, including an acquaintance of the victim Dani el
Copel and. M. Copeland was a business partner and |ong-tinme
friend of Stuart Cole, the victims boyfriend. After M.

Copeland testified, defense counsel proffered Copeland’s
testinony regarding M. Col e s use of marijuana.? (V35:1583-86).
Def ense counsel again sought to introduce the evidence of the
marijuana cigarettes found in the victims apartnment arguing
that M. Cole's habit of smoking marijuana allowed him to
i ntroduce the evidence. The State countered by arguing that the

proffered testinmony only established that M. Cole snoked

2According to M. Copel and, Stuart Col e often used marijuana
when t hey played golf together. (V35:1584). At the tine of the
victims murder on February 9, 1999, M. Cole was playing golf
at a local golf course with Copeland and two other friends
(V34:1431-33; V35:1582-85). M. Copeland did not know if Cole
had snoked marijuana prior to arriving at the course for their
afternoon tee tinme. (V35:1582-85).

Stuart Cole died in a car accident soon after the victinis
mur der, but he had cooperated with police at the time of the
murder by providing a taped interview, blood sanmple, and
fingerprints. (V34:1373-79).



mari j uana while gol fing and the testinmony did not establish that
Col e snmoked marijuana on February 9, 1999, prior to the golf
round. Thus, the State argued the evidence was not relevant.
(Vv35:1587). The trial judge ruled that the proffered testinony
was insufficient to link the marijuana to M. Cole and was
sinply bad character evidence that was inadm ssible under
Florida s evidence code. (V35:1588).

After the defense presented its case and rested, defense
counsel renewed his notion for judgment of acquittal
(Vv36: 1653-54). The trial judge denied the notion. (V36:1654).
After the State presented evidence in rebuttal, defense counsel
nmoved inlimne to prevent the State fromargui ng that the ashes
in the victims sink were linked to Appellant in any manner.?3
(Vv36:1684-85). Defense counsel argued that the evidence did not
link the ashes to Appellant, and to allow the State to nake such
an argunent would be unduly prejudicial. The State countered
t hat Appellant’s footprint was found near the sink and nunerous
wi t nesses had testified about the i mmacul ate cl eani ng habits of
the victim The fact that her water cup was sitting next to the
sink indicated that the victimhad filled it up with water at

sone point, and if the ashes had been there at that tine, she

SNunerous witnesses testified that Appellant was snoking
cigarettes on the day of the nurder

3



woul d have washed them down the sink. (V36:1685). The tria
court overruled defense counsel’s objection, and the State
briefly argued in closing that the ashes were | eft by Appellant.
(V36: 1685; 1693-94). The jury convicted Appellant of first
degree nurder as charged and the court adjudicated himguilty.
(V23:4201; V24: 4366).

On Septenmber 6, 2001, Appellant filed a notion against the
advice of his three attorneys waiving his right to present
mtigating evidence to the jury. (V24:4310-11; V37:1827-32).
At a hearing conducted on Septenber 11, 2001, Appellant filed a
“Wai ver of Argunment for Life Sentence” and joined the State in
seeking a death sentence. (V24: 4313) . Def ense counsel
proffered mtigation evidence to the trial judge, and at the
conclusion of the hearing, the trial judge ordered the
preparation of a presentence investigation (PSI) report.
(Vv38:1843-1905;1917-19). On October 15, 2001, the court
conducted a Spencer* hearing wherein defense counsel presented
evidence from Appellant’s fiancee, Mary Parent, Appellant’s
grandnot her, Louise Randall, and Appellant hinself. Appellant
testified that he had changed his m nd and now was seeking a

life sentence. (V24: 4446-47) . Prior to the court actually

iSpencer v. State, 615 So. 2d 688 (Fla. 1993).

4



i nposi ng a sentence, both parties filed sentencing menoranduns®
and Appellant filed a “Waiver of Presentation of Additional
Mtigation.” (V24:4333-34; 4337-41; 4342-49; 4351-52).

On Oct ober 26, 2001, the court sentenced Appell ant to death.
The trial judge found four aggravating circunstances had been
establi shed beyond a reasonable doubt: (1) the capital felony
was committed by a person previously convicted of a crinme,
conspiracy to commt arnmed robbery, and was placed on community
control (some weight); (2) the defendant was previously
convicted of a felony involving the use or threat of violence
(little weight); (3) the capital felony was conm tted during the
course of a burglary (great weight); and (4) the capital felony
was especially heinous, atrocious, and cruel (very great
wei ght). (V24:4358-63). In mtigation, the court found: (1)
t he defendant’s age of 21 (sone weight); (2) the defendant’s
quality of being a caring parent (little weight); (3) the
def endant’ s fam |y background (sonme wei ght); (4) the capacity of
the defendant to form personal relationships (little weight);
and (5) the defendant’s behavior in court (little weight).
After weighing the aggravating circunstances against the

mtigating circunmstances, the trial court found that the

SAppellant filed two different sentencing nenoranduns.
(V24:4333-34; 4337-41).



aggravating factors far outweighed the mtigation. (V24:4358-
63) .

On Decenber 19, 2001, the trial court denied Appellant’s
notion for new trial. (V24: 4405) . Def ense counsel filed a
notice of appeal to the Second District Court of Appeal on
Decenmber 26, 2001, and filed anmended notices of appeal to this

Court on February 6 and 11, 2002. (V24:4422-23).



STATEMENT OF THE FACTS

State’'s Case-in-Chief

The victimin this case, Cindy R edweg, noved i nto apart nent
1308 of the Village of Countryside in Odsmar, Florida, on the
| ast weekend of January, 1999. M. Riedweg’s boyfriend, Stuart
Col e, and other friends hel ped her nove into the apartnment on
Super Bow weekend. (V29:700-08). Ms. Ri edweg did not snoke
and she would not allow any of the novers or her boyfriend to
snoke i nside her apartment. (V29:708-09).

Tim Connole and his fiancee, Any Cockrell, Ilived in
apartment 1307, next door to the victims apartnent.® (V28:489-
91). In | ate Decenber, 1998, Appellant nmoved in with Connol e
and slept on the couch in the Iliving room (Vv28:491).
Appel | ant was unenpl oyed in | ate January and early February and
spent his days cooped up in the apartnment. (V28:517). On the
day Ci ndy Ri edweg noved i n next door, both Connol e and Appel | ant
commented on how pretty she was. (Vv28:492-93; 519). Connol e
testified that he knew the previous occupants of apartnment 1308
and had been inside the apartment, but he had not been inside
apartnment 1308 since they had noved out. According to Connole

and Cockrell, Appellant had never been inside the victims

Bot h apartnents 1307 and 1308 were one bedroom one
bat hroom apartnments, with a living roomand kitchen. (V28:515;
V29: 767) .



apartment, and he did not know or socialize with her. (V28:493-
94; 519-20). The victims apartnment had been vacant for
approximately a nonth before she arrived.” (V28:548).

On Tuesday, February 9, 1999, Any Cockrell woke up early and

|l eft for school about 8:00 a.m (V28:495). Ti mConnole woke up

when Cockrell left and started playing video ganmes. Appell ant
and anot her individual, lIvan Hup, were still sleeping in the
[iving room (V28:523-24). | van Hup woke up at about 10: 00

a.m and Appellant woke wup at approximately 11:45 a.m
(Vv28:524). At noon, Connole and Hup left for the afternoon and
went to lunch and then met Amy Cockrell at her nother’s house.
(Vv28:524-25). \When Connole and Hup left for lunch, the victim
was not outside sunbathing.?

Steven Way lived on the other side of the victim in
apartnment 1309. M. Way had seen her during the few weeks she
lived there and had said hello to her on a few occasions.
(V27:437-38). On the afternoon of February 9, 1999, he left his

apartnment and went grocery shopping for about 20-30 m nutes.

‘The apartnment manager testified that after the previous
tenants had vacated the prem ses, apartnent 1308 had been
cl eaned and the carpet shanpooed. (V29:695).

8Cockrell and Connole both testified that they had seen
Ci ndy Ri edweg sunbathing in a |lawn chair outside her apartnment
on occasion during the 10-11 days that she had been living at
the apartnent conplex. (V28:494, 525).
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VWhen he returned to his apartnent, he noticed a |awn chair and
t el ephone outside the victim s apartnment on the sidewal k, but he
did not see anyone outside. (V27:439). M. Way returned to his
apartnment and had his door open, playing his guitar for a period
of time. He testified that he did not hear any unusual noises
during this time. (V27:439-441).

John Hayes lived in the Village of Countryside apartnent
conplex and was getting ready to |leave for work at about 3:30
p.m on February 9, 1999, when he encountered Appellant in the
parking lot. (V27:449-52). Appellant, wearing shorts and no
shirt, acted nervous and had his hand ball ed up. (V27:450-53).
Appellant called M. Hayes over and told him that there was
soneone dead or dying in an apartnent. (V27:452-53). M. Hayes
asked Appellant how he knew this, and Appellant responded that
he had went over there for ice. (V27: 453). After M. Hayes
told Appellant to call 911, Appellant |left and wal ked around t he
bui | di ng. (V27: 453-54) . While M. Hayes was waiting in the
parking lot for his friend to return with his car, the
paramedi cs arrived on the scene. (V27:455). Wen M. Hayes was
putting on his work boots, Appellant again cane around and asked
M. Hayes if he had a cigarette. (V27: 455). M. Hayes | ater
observed Appellant sitting in the parking lot smking a

cigarette. (V27:455-56). Hayes testified that he did not tell



| aw enforcenent officers that he observed Appel |l ant entering and
| eaving the victim s apartment. (V27:461-62).

At 3:35 p.m on February 9, 1999, 911 operator Donna Bi em
received a call from 1308 Amanda Lane. (V27:464-66). The call
was transferred to the Sheriff’'s Office at 3:37, and paranedics
arrived on the scene at 3:39 p.m (V27:467-68). The State
introduced the 911 tape into evidence and played it for the
jury. (V27:472-74; 480-83). At the outset of the 911 call,
Appellant told the operator that his next door neighbor was
dead. (V27:472). Appellant stated that he “wal ked over to see
if Cindy had some ice and she was sun bat hing and her phone and
everyt hing was outside so | opened up the door and she’s | aying
in the mddle of her fucking hallway naked.” (V27:473).
Appellant told 911 operator Biemthat he had asked a “honme boy”
to help him but he would not conme over, so Appellant just used
the victim s phone to call 911. (V27:473).

Once the call was transferred to the Sheriff’'s Office at
3:37 p.m, Appellant told the operator that his neighbor was
dead. The followi ng exchange took place with the Sheriff’'s
O fice operator:

COVMUNI CATI ONS CENTER: Okay. And what’'s her address?

KENNETH DESSAURE: 1308 Amanda Lane. Fuck.

COVMUNI CATI ONS CENTER: Any i dea how?

KENNETH DESSAURE: Um | do not know.

COVMUNI CATI ONS CENTER: Okay.

KENNETH DESSAURE: Ow. Fuck.

10



COMMUNI CATI ONS CENTER: Excuse me?
KENNETH DESSAURE: Huh?
COVMUNI CATI ONS CENTER: What’s goi ng on?

KENNETH DESSAURE: | just cut ny finger. |’ m washing
my dishes. | just canme in to finish washing ny damm
di shes.

COVMUNI CATI ONS CENTER: And, um or are — have you seen
her or been in there and touched her or anything?
KENNETH DESSAURE: | haven’t touched her at all.

COVMUNI CATI ONS CENTER: Tell ne what happened.

KENNETH DESSAURE: Um | was cleaning nmy house and
fucking | seen her outside sunbathing and I went next
door to see if she had some fucking ice and all her
stuff was sitting outside, so | figured that she was
in the bathroom or something. And then |I go knock on
the door and | didn't get no answer so |I'’mwaiting for
a response and the door was unlocked so | went in and
she’s laying in the mddle of the fucking hall way.
COVMUNI CATI ONS CENTER: Okay. AlIl right. Then she was
not breat hi ng?

KENNETH DESSAURE: Huh?

COVMUNI CATI ONS CENTER: She was not breat hing?

KENNETH DESSAURE: | don’t know. | didn't walk up to
her. | just wal ked out of the house.

COVMUNI CATI ONS CENTER: Okay.

KENNETH DESSAURE: And | went to the boy’'s that

standi ng outside and | just cut ny fucking finger.

(V27: 480- 82) .

Paramedi ¢ Gregory Newl and testified that he arrived at the
victims apartnment conplex at 3:39 p.m and was met in the
parking | ot by Appellant. (V27:379, 383). As the paranedics
foll owed Appellant to the victim s apartnment, paranedi c New and
noticed that the back of Appellant’s shirt appeared to have a

wet mark. (Vv27:384). Par amedi ¢ Newl and entered the victims

11



apartnment first and observed the victimlaying in a puddle of
bl ood and knewthat it was a crime scene. Paranedic New and had
his captain escort Appellant outside the apartnent, and he and
EMI Mani nes checked on the victim (Vv27:387). The victim
while still warm did not register a pulse or respirations at
that time. Paranmedic Newl and observed what appeared to be stab
wounds to her upper back and shoul ders. Because he did not want
to roll the body over, he placed EKG |l eads on the victinm s back
and obtai ned pul sel ess electrical activity at a rate of about
30. (V27:394). Because the victimwas not flat-1lining, she was
not officially pronounced dead. Paranedic New and cal |l ed an on-
duty doctor to explain the situation, and as he was talking to
the doctor, the victim went from the pulseless electrical
activity into the asystole flat I|ine. (V27:394-95). At the
doctor’s direction, the paranedics turned the victim s body and
observed that her throat has been slashed. (V27:395). Cindy
Ri edweg was pronounced dead at 3:41 p.m (V27:402).

After the victimwas pronounced dead, the paranedics taped
off the entrance to the apartnent and stood inside the doorway
until law enforcenment arrived. (Vv27:403). V\hi | e standi ng
t here, Appellant approached the paranedi cs repeatedly and asked
t hem questions about the victim Par amedi ¢ Newl and observed

Appel l ant go up to several apartnents and talk to people who
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wer e gathering outside. (V27:404).

Steven Way, the neighbor living in apartnment 1309, left his
apartrment while the paranedics were at the victinm s door placing
tape around the area. (V27:441). A “strange” black man
approached him nervous and al nost stuttering, and asked M. Way
if he had seen anything. (V27:441). Detectives showed M. Way
a photopack in March 2000, but he could not recognize any of the
photos. (V27:442; V34:1379-80).

Ti m Connol e returned to his apartnment sonmeti me between 4: 00
or 4:30 p.m (V27:526). Al t hough paranmedics and fire trucks
were in the parking | ot, Connole’s apartnent had not been seal ed
of f yet and he was able to enter it.°® (V28:527). Tim Connole
testified that Any Cockrell arrived at the apartnent between
4:30 and 5:00 p.m, before Detective Klein or Detective Pupke
arrived. (Vv28:527-28). When M. Connole nade contact with
Appel I ant, Appell ant appeared nervous and i ndi cated that he had
been trying to contact Connole. Eventual |y, after repeated
guestioni ng, Appellant told Connole that there was a dead body
lying in the hallway between the kitchen and bathroom
(Vv28:528-29). Appellant told Connole that he had gone over to

Cindy Ri edweg’s apartnent for sone ice and knocked on the door,

°Because of a conputer problem |aw enforcenent officers
were del ayed and did not arrive until 4:11 p.m (V27:470).
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but she did not answer. (Vv28:530). Appellant stated that he
had a “gut feeling there was something wong” so he opened her
door and went in. (V28:530). Wen M. Connol e asked Appel | ant
why he would walk into a stranger’s apartnment, he responded, “I
don’t know. There was a dead body.” (V28:530-31). Appellant
told Connole that once he saw the body, he ran out of the
apartment. (V28:531). Appellant told Connole that he was only
in the victims apartnment two seconds.® (V28:538).

Appel | ant infornmed M. Connole that he did not want to be
bl amed for Cindy Ri edweg’s nurder. (V28:532). Connole noticed
bl ood on Appellant’s shirt, and Appellant told himthat he cut
hi s hand doing the dishes. Appellant had to point out the cut
on his hand to Connole. (V28:532-33). Appellant was wearing a
pair of black sandals that the police seized, so Connol e | oaned
Appellant a pair of his tennis shoes. (V28:539-41). Connole
also testified that when he noved out of his apartnent in March,
1999, he discovered that a knife was m ssing froma knife set he
owned. (V28:541-44).

Anmy Cockrell testified that she returned to the apartnent

Sonmetime after February 9, 1999, Appellant called Connole
on the phone and talked to him about |ocating a person that
Appel |l ant saw outside the victinmis apartment who allegedly
observed Appel |l ant enter and |eave the victins apartnent.
(Vv28:537-38). Appellant told Connol e that Any Cockrell’s nother
had hired a private investigator to see if they could find
anything to help himout. (V28:537-38).

14



conpl ex about 4:30 - 4:45 p.m, and Connol e and Hup were al ready
there. (V28:499). Ms. Cockrell was made aware that Appell ant
claimed he went over to the victims apartnent for ice, but she
was not sure exactly when she heard this information.
(V29: 500). The State questioned Cockrell about her prior
stat ement under oath wherein she indicated that when she entered
her apartnent and opened the freezer door, she saw a tray of
solid ice. (Vv28:500-06) . At trial, she testified that she
opened the freezer door and saw a cup full of ice, not a tray.?!
(Vv28: 500-06) . She acknowl edged that in her prior sworn
statement she indicated that she thought it was odd that
Appel l ant woul d go over to the victims apartnment for ice when
there was a full tray of ice in the freezer. (V28:504-05).
Crime scene technician Craig G ovo arrived at the scene at
approximately 5:41 p.m and initially videotaped the outside of
the conplex. After videotaping the exterior, G ovo acconpani ed
det ectives and Appellant into Connole’'s apartment so Appel |l ant

could show them the knife he cut his hand on. (VvV28: 555-61).

I\When detectives arrived at the scene at 5:14 p.m, there
was crinme scene tape only restricting access to the victims
apartment. (V34:1347-48). Shortly after the detectives
arrived, they expanded the crinme scene tape to i nclude Connole’s
apartnment. (V34:1348-50). Crinme scene technician Craig G ovo
observed a frozen solid tray of ice with frost on it in
Connol e’ s apartnent at 7:15 p.m (V28:567). He enptied the ice
and seized the tray at that time. (V28:56667).
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G ovo testified that the knife was sitting on top of a “rock
dry” sponge!? next to the kitchen sink. (Vv28:561; 598). The
kni fe had sneared blood on it. (Vv28:565). The water in the
sink appeared greasy and there were dirty dishes in the sink.
(Vv28:563-64). G ovo also noted that there appeared to be bl ood
stains on the exterior door threshold, on the freezer door, on
the floor by the freezer, onthe ice tray itself, on the kitchen
sink and faucet, and on the backsplash. (V28:559, 565, 574-75).
He al so noted a bottle of bleach under the sink. (V28:568-69).
G ovo col l ected Appellant’s shirt and sandal s, which both tested
positive for blood. (V28:581-82).

Detectives Thomas Klein and Tim Puple arrived at Cindy
Ri edweg’ s apartnment at 5:14 p.m They entered the victims
apartnment and coul d see bl ood stains on the carpet in the |iving
room (V34:1351). The victinm s body was lying in the hallway
by the bathroom They continued into the kitchen area and
observed a scuff mark on the floor and a puddl e of water by the
refrigerator and sink. (V34:1351).

After acclimating thenselves with the scene, the detectives
went to the parking | ot and found Appel |l ant snoking a cigarette.

(V34: 1356-57). They requested his shirt and sandals, and

2G ovo agreed that it would take days for a sponge to
beconme that dry and nappy. (V28:598).
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Appel l ant put on another pair of shoes from inside his
apartnment. (V34:1358). Appellant was very insistent on show ng
the detective’'s his cut hand and the knife which he had cut
hi mself with. (V34:1359). Once inside the kitchen, Detective
Kl ein asked Appellant if he could |ook into the freezer. \Wen
the detective noted the frozen ice tray, Appellant stated that
the ice was not quite frozen when he wanted ice earlier in the
afternoon. (V34:1360).

Detectives Klein and Pupke transported Appellant to the
police station for questioning and did not read himhis Mranda
rights initially. The detectives spoke with Appellant for a
brief time, and then took a break because they were becom ng
very suspi ci ous of Appellant’s statement. (V34:1361-63). After
taking approximtely a two hour break, the detectives resunmed
their questioning of Appellant after he waived his Mranda
rights. Appellant’s taped statenent was played to the jury.?®
(V34: 1369- 70) .

Appel l ant stated that he knew his next door neighbor’s nane
was Ci ndy. (V34:T19). Appel lant told the detectives that he
i ntroduced hinself to Cindy when she was noving in and offered

to help her, but she declined. Because Appellant did not have

BThe transcript of the taped statenent foll ows page 1369 in
Vol unme 34, but the transcript i s nunbered separately as pages 1-
54 and will be cited as (V34:T__).
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a job at the tine, he often stayed honme and pl ayed vi deo ganes
or talked on the phone. (V34:T10). On the day of the nurder,
Appel | ant woke wup at 11:45 a.m and snoked a cigarette.
(V34:T11). After Tim Connole and Ilvan Hup left, Appellant

pl ayed a video gane for “a little while,” and then began to
clean the kitchen. (V34:T12-14). Although unsure of the exact
time, Appellant believed he began cl eani ng at about 2:00 or 2: 30
p. m (V34:T17). Appel l ant clainmed he started cleaning the
knife first, then he corrected hinself and stated that he took
out the garbage first and that was when he saw Ci ndy sunbat hi ng
in a bikini. (V34:T14-15).

Appel | ant stated that he observed Ci ndy sunbat hi ng everyday.
(V34:T15). As he wal ked by to take out the garbage,* Ci ndy
appeared to be sl eeping. (V34:T14). When he returned from
droppi ng of f the garbage, Appellant could not recall whether the
victimwas still sunbathi ng because he | ooks down when he wal ks
and did not pay attention to her. (V34:T18-20). Appel | ant

stated that he thought she was in the bathroom because all of

her stuff was outside when he went to go get ice. (V34:T19).

1A detective checked the apartnment conplex’s dunpster at
3:30 a.m on Wednesday, February 10, 1999, but only found five
bags of garbage that did not contain anything of evidentiary
val ue. (Vv28:610-12). The garbage conpany serviced the
apartment conpl ex on Tuesdays and Fridays, and the apartnment
manager testified that they usually enptied the dunpster at
about 3:30 p.m (V29:693-95).

18



After he returned to his apartnent from taking out the
trash, Appellant stated that he began washing a knife.
Appel | ant put bl each and di sh detergent in the sink. (V34:T21).
Appellant started with the knife and cut his pal m between his
thunb and index finger. Appel | ant denmpnstrated for the
detectives how he was washing the knife when he cut hinself.
(V34:T22-23). Appellant set the knife down and put cold water
on his wound, but did not put any towels or band-aids on the
cut. (V34:T23). Next, he finished a cup of water he had and
noticed that his ice tray was enpty, so he filled the tray up
and placed it in the freezer along with a cup, and “went next
door to see if she had ice.” (V34:T24).

VWhen Appellant left his apartnent, he saw a black guy he
knew from the apartnment conplex and asked him if he had seen
Appel | ant’ s roonmat es. (V34: T25-26). Appel  ant then stated
that he went to Nathan's house, but he was not there.?®

(V34:T26). Appellant wal ked back to his house and got a cup and

Nathan Phillips testified that he lived wth his
girlfriend, Brady Adams, in the Villas of Countryside.
(V34:1422-23). Brady Adans testified that she was home all day
Tuesday, February 9, 1999, with her w ndows and door open, and
Appel | ant never came by that day. (V34:1414-18).

Nat han Phillips got honme fromwork a little after 3: 00 p. m,
took a shower, and then went out to eat wth Ms. Adans. There
were no paranmedic trucks in the parking |ot when they left.
(V34:1417-18; 1423). M. Phillips also testified that Appell ant
did not conme over to his apartnment while he was hone.
(V34: 1425).
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went to Cindy’ s apartnent. (V34:T27). Whi |l e Appellant was
knocking on Cindy’'s door and yelling her name, he |ooked over
and saw the black guy watching him (V34:T27-28). Appel | ant
noticed that the door was unl ocked, so he opened her door and
“got this chill,” and wal ked into her house. He wal ked inside
and saw her and cane right back out and told the black guy to
cone here. (V34:T28). Appellant told the black guy that she
was dead, and he told Appellant to call the police. (V34:T28).
VWhen asked what he saw when he wal ked into Cindy’'s apartnent,
Appel l ant said that he | ooked around and wal ked past the hall way
to the kitchen, and then as he was com ng back out, he | ooked
over and saw the victimon the ground. (V34:T28). Detective
Kl ei n asked Appellant if he wal ked all the way into the kitchen,
and Appellant stated that he only walked up to the carpet.
(V34:T28).

Appel l ant stated that after the black guy told himto call
t he police, he picked up the victim s phone by her | awnchair and
called the police. He walked back to his apartment while on the
phone to |l ook for a cigarette, but could not find one so he
started nmessing with the knife again and cut hinself in the sane
exact spot. (V34:T29-30). When questioned about picking up the
kni fe again and nmessing with it, Appellant responded:

| started trying to clean it cause | was trying to do
sonething to keep me calmso | can talk to this |ady
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because | was flipping out the other guy woul dn’t stay

there and help ne, | tried to call Tim try to get a

hold of Timand Anmy and themand | couldn’'t get a hold

of no one and that’s | called for an anbul ance.

(V34:T30). Appellant told the detectives that he had never been
inside the victims apartnent before that day. (V34:T132).
Appel l ant also told the detectives that he was wearing the sanme
clothes earlier that day and that the blood on the front of his
shirt was probably fromhis cut. (V34:T33-34). At this point
t he detectives took a break so Appel |l ant coul d eat sonet hing and
the detectives could talk to Tim Connole. (V34:T34).

VWhen t he detectives returned to questioni ng Appel l ant, they
began by reading himhis Mranda rights. Appellant agreed to
continue speaking with the detectives. (V34:T35). Appellant
stated that he woke up at about 11:45 a.m and played a video
gane for about two or two and a half hours. (V34:T36). During
this time, Appellant spoke to sonme people on the phone,
including his fiancee. \When asked if he had an argunent with
his fiancee, Appellant responded, “not really no.” (V34:T37).
Appel | ant acknow edged, however, that their conversation

centered around allegations that she had been cheating on him

and he had been cheating on her, and that he hung up the phone
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on her.'® (V34:T38-41). After talking on the phone, Appellant
began to clean and took the garbage out. (V34:T43-44).
Appel | ant acknowl edged to t he detectives that he t hought the
victim was good | ooking. (V34:T44). Appel | ant had never had
much contact with her other than saying “hi,” occasionally.
When asked why he entered her apartnment wi thout an invitation,
Appel | ant stated that he “was worried about her.” (V34:T45).
When the detectives indicated that it was strange of him to
ent er her apartnent under those circunstances, Appellant cl ai nmed
todo it all thetime with his friends, including Nathan.! Wen
t he detectives informed Appellant that they did not believe his
story about not seeing the victinm s body until he turned around,
Appel l ant informed them that he wal ked into the apartnment and
did not look to his right until after he turned around and was

| eavi ng, at which point he | ooked to his left and saw t he body.

%Prior to trial, Appellant filed a notion in |imne seeking
to exclude evidence from his taped statement regarding the
argument with his fiancee, Mary Parent, on the day of the

mur der . (V21: 3821-22). The State argued below that the
argument was relevant to show that Appellant was angry and the
argument was “part and parcel of what set him off.” The

prosecutor also noted that the change in Appellant’s tone of
voi ce when discussing the argunment was relevant to show his
anger. (SR 20; 24-26). Defense counsel renewed his objection
to this testinony prior to the tape being played to the jury.
(V34:1366).

"Nathan Phillips testified that Appellant was not
authorized to sinply walk into his apartnment w thout invitation,
nor woul d he expect Appellant to do so. (V34:1426).
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(V34:T46-47). When t he det ecti ves began t aki ng a
confrontational approach with Appellant and inform ng himthat
t hey thought he killed Cindy Riedweg and had planned it for
days, he denied it and said he had not been there watching her,
he had been wor ki ng and was gone. (V34:T47-50). The detectives
confronted Appellant with the fact that he had not worked in
weeks, and he stated that he had been | ooking for a job the | ast
week. (V34: T150). When Appellant was arrested after the
interviewon an unrelated nmatter, he started to physically fight
with the detectives. (V34:1381).

After Appellant’s taped statement was played to the jury,
Detective Klein testified regarding his investigation of Cindy
Ri edweg’ s boyfriend, Stuart Cole. (V34:1374-75). Det ecti ve
Kl ein picked M. Cole up at his house and transported himto the
police station. When detectives informed him that Cindy was
dead, M. Cole cried pretty nmuch the entire ride back to
Dunedin. (V34:1375). M. Cole was interviewed and he provided
the detectives with blood sanples and fingerprints. (V34:1375-
76) . As part of the investigation, detectives were able to
confirmthat M. Cole was golfing with friends at a | ocal golf
course on Tuesday, February 9, 1999, between approximately 2:00
to 6:00 pm (V34:1377-78).

The State call ed nunerous crine scene technicians regarding
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their collection and exam nation of evidence involved in this
case.

Pinellas County Sheriff’'s O fice forensic specialists Karen
Greule, Catherine Holloway, and Robert Detw ler all worked
inside the victims apartment. (V29:721). Technician Greule
testified that she photographed a Y inch cut on Appellant’s
hand. (V29: 718-20) . Numer ous wi tnesses who observed the
victims apartnment commented that it was “extrenely neat and
tidy;” that the wvictim was a “neticulous housekeeper.”
(Vv27:388; V29:737-38; 773). Crime scene technicians working
Cindy Ri edweg’ s apartnent noticed the water puddle in front of
t he kitchen sink and phot ographed the ashes in the sink. Guele
observed Appellant snoking in the parking | ot and photographed
cigarette butts in the area where he was standi ng. (V29:738-40;
774). Technicians al so docunented and collected a senen stain
on the victim s bed conforter, a hand towel in the bathroomw th
senen on it, and Appellant’s footprint on the kitchen floor next
to the sink. (V29:779-88; 819; 830-34; 859-60).

Fl ori da Departnment of Law Enforcenent’s (FDLE) crinme |ab
exam ned a nunber of itenms submtted, including Appellant’s
clothing, and the senmen stains found on the conforter and the
hand towel. John Werzbowski testified that he exam ned

Appellant’s shorts, shirt, and flip-flops for potential bl ood
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stain pattern analysis. (Vv30:900). He noted the nost
significant blood stain was a transfer stain on the inside of
the right front pocket of Appellant’s shorts.?!® (V30:901-02).
Al t hough there were blood stains on the front and rear of the
shorts and the flip-flops, they were not of significant size for
t he purpose of blood stain pattern analysis. (V30:905-07).
Tina Delaroche, an FDLE serologist, testified that she
performed pol ynerase chain reaction (PCR) DNA anal ysis on sone
items, including six blood stains found on Appellant’s shorts.
Stain 6A was taken fromthe inside of the right front pocket and
was consistent with C ndy R edweg. (V31:1066). Stain 6C from
the outside of the pocket also was consistent with the victim
(Vv31:1068, 1076). Using the FBI database, Ms. Delaroche
testified that the chances of a random match for each of those
stains were 1 in 3980 Caucasians, 1 in 2,550 African Anmericans,
and 1 in 5,150 Sout heastern Hi spanics. (V31:1075-76). Stain 6D
fromthe bottomof the right leg of the shorts was a m xture in
which Cindy Riedweg, Appellant, and Stuart Cole could be
included. (V31:1067-71). Stain 6E fromthe center of the |eft
leg was a m xture in which Cindy R edweg and Stuart Cole were

i ncluded, and Appellant could not be excluded. (V31:1071-72).

A “transfer stain is produced when an object that has
blood on it is brought into contact with a non-bl oody object
| eavi ng sonme bl ood fromthe original bloody object.” (V30:902).
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Stain 6F fromthe back right pocket was a m xture in which Ci ndy
Ri edweg, Appellant, Stuart Cole, and Donald Canbensy were
i ncluded, and Ti m Connol e coul d not be excluded. (V31:1072-73).
Stain 6B fromthe |lower left | eg was consistent with Appellant.
(V31:1066). Ms. Delaroche al so exam ned Appellant’s shirt and
found bl ood stains on the front and back. The stronger bl ood
stain on the back was consi stent with Appellant. (V31l:1081-83).

Tina Delaroche also exam ned the sexual assault kit and
found no senen in the wvaginal, oral, and rectal swabs.
(Vv31:1081). When she exam ned the hand towel recovered fromthe
victim s bathroom the crusty white stain tested positive for
semen. The DNA profile was consistent with Appellant and the
chance for a random match was 1 in 193,000 Caucasians, 1 in
16,600 African Anericans, and 1 in 87,700 Southeastern
Hi spanics. (V31:1086-87). Delaroche also exam ned the cuttings
fromthe conforter on the victims bed. The white stains tested
positive for semen and she observed sperm cells through a
nm croscope. (V31:1099-1100). She submitted these itens for
short tandem repeat (STR) DNA testing. (V31:1100).

Robyn Ragsdal e, an FDLE forensic serol ogist, conducted STR
DNA testing on nunerous itemns. STR DNA testing is nuch nore
discrimnating than the PCR testing perfornmed by Delaroche

because STRtesting involves thirteen |loci, rather than six, and
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there are nore possible conbinations at each of these |oci.
(V32:1206-09). STR DNA testing results in a nmuch hi gher nunber
when utilizing the FBlI database. For exanmple, on stain 6A
taken fromthe inside of the right front pocket of Appellant’s
shorts, Ms. Ragsdale testified that the profile matched Ci ndy

Ri edweg at all 13 | oci and anyl ogenic (a gender determ nation).

The frequency of this profile is 1 in 4.63 quadrillion
Caucasians, 1 in 29.6 quadrillion African Americans, and 1 in
3.98 quadrillion Southeastern Hi spanics. (V32:1211-13).

Ms. Ragsdale examned the other stains taken from
Appellant’s shorts and determ ned that stain 6C and 6E were
m xtures with a major and mnor profile. Wth regard to the
maj or profile on both stains, the profile matched Cindy Ri edweg
at seven STR loci and anyl ogenic. (V32:1215-17). There was not
enough of a DNA sample for her to determne the mnor
contributor or for her to exam ne the other STRIoci in order to
make a conplete profile. Nevert hel ess, she was able to
determ ne that the profile is found in approximately 1 in 39.1
mllion Caucasians, 1 in 112 mllion African Anericans, and one
in approximately 32.4 mllion Sout heastern Hi spani cs.
(V32:1221). On stain 6D, assum ng that Appellant was the m nor
contributor to the m xture, M. Ragsdale determ ned that the

maj or contributor matched Cindy Ri edweg at eight STR loci and
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anyl ogenic. (V32:1218-19). The frequency of this profile is 1
in 171 billion Caucasians, 1 in 354 billion African Anericans,
and 1 in 159 billion Southeastern Hi spanics. (V32:1222). Stain
6F was also a m xture and the major contributor matched Cindy
Ri edweg at nine STR | oci and anyl ogenic. Appellant was excl uded
as the contributor to the m nor conponent. (V32:1219-20). The
frequency of this profile was 1 in 1.42 trillion Caucasians, 1
in 2.78 trillion African Americans, and 1 in 1.31 trillion
Sout heast ern Hi spani cs.

Ms. Ragsdale testified that she also performed STR DNA
testing on the stains found on the victim s bathroom handt owel
and the conforter fromher bedroom Wth regard to the stain on
the bathroom towel, M. Ragsdale testified that the stain
mat ched Appel lant at 12 of the 13 loci as well as the anyl ogenic
(results at one of the loci were inconclusive).?® (V32:1222-23).

The frequency of this occurrence in unrelated individuals is 1

in 27.9 quadrillion Caucasians, 1 in 114 quadrillion African
Americans, and 1 in 125 quadrillion Southeastern Hispanics.
(V32:1223). Li kewi se, the stain on the conforter natched

Appell ant at 12 of 13 loci and anylogenic, and had the sanme

frequency as the stain on the handtowel. (V32:1230-31).

YAs Ms. Ragsdale explained to the jury, the fact that one
or nore | oci were inconclusive does not nean that the testing is
i naccurate in any way. (V32:1223-24).
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During its case in chief, the State called a fornmer i nmate
who shared a cell pod with Appellant, Valdez Hardy. Har dy
testified that he shared a cell with Appellant at the Pinellas
County Jail beginning in Septenber, 1999. (Vv28: 620- 26) .
Appel | ant observed an incident when Hardy spoke wi th another
inmate about the inmte’'s case, and after this incident,
Appel |l ant and Hardy “really got into a |lot of different things
per se, deeply about his case.” (V28:628-29).

One afternoon, Appellant woke up Hardy so they could talk
about Appellant’s case. Appel lant told Hardy the only thing
about the case that really worried himwas the washrag found in
the victims honme that may have had semen on it. (V28:629-30).
According to Hardy, Appellant said that on the day of the
murder, he observed the victim sunning herself in a |awn chair
and she | ooked good. (V28:631). Appellant wanted to “be with
her,” so he went upstairs and got the trash and wal ked back by
her and w nked. (V28:631). After taking out the trash,
Appellant returned to his apartnment. He went back out and she
was gone. (V28:631). Appellant saw her phone by the | awn chair
and maybe a cup, so he went to her door and it was open
Appel | ant went inside and she saw him and “started tripping.”
Hardy took this to mean that she started “scream ng or what have

you. " (Vv28:631). Appel l ant again started tal king about the
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washrag and stated that it was “the only thing that can really

prove that.” (V28:631-32). Wen Appellant left the apartnent,
he saw another male and told himthat there was a girl in there
dead. (Vv28:632). The guy told Appellant to call 911.

(Vv28:632). Appellant went outside and used the victinis phone
to call the police. (V28:632). M. Hardy asked Appellant if
there was a | ot of blood, and he responded yes. A few days
| ater, they spoke again and Appellant told himthe victim was
naked on the floor. (V28:632).

M. Hardy testified that Appellant told himthat when the
paramedics arrived, he was outside snoking a cigarette.
(Vv28:633). Appel l ant showed the detectives a cut he had
obtained froma knife in his apartnment. (V28:633). He said the
detectives took his shoes, but Appellant told Hardy that they
were his roommate’ s shoes. (Vv28: 633-34). Appel | ant al ways
mai ntained that his main concern was the washcloth, and one
time, Appellant told Hardy “that can’t nobody say he killed ..

her . Don’t nobody know what happened but him and her.”?

20Duri ng her opening statement to the jury, the Assistant
State Attorney stated that “as Kenneth Dessaure said hinself,
there is only two peopl e that know exactly what occurred in that

apartnment.” (v27:350). Appel |l ant nmoved for a mstrial and
argued that the State’'s argunent was an i nperm ssi bl e conment on
Appellant’s right to remain silent. (Vv27: 350). The State

responded that this was exactly what a witness would testify to
during the State’'s case. (V27:351). The trial judge found that
the coment was not an inference on the right to remain silent
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(Vv28:635). Appellant al so expressed concern with how he woul d
deal with a scuff mark or footprint in the victims kitchen.
(Vv28:634-35). \When they were discussing how to deal with the
evi dence, M. Hardy suggested that Appellant cl aimhe was dating
the victimsecretly and that the washcloth was |eft there the
ni ght before. (V28:635-37). Appellant told Hardy that would
not work because the victim worked at night, and she had j ust
noved into the apartnment. (V28:637-38).

M. Hardy testified that he never observed any paperwork in
Appellant’s cell. In fact, it was very common for inmates not
to keep this information with them because other inmates could
use it against them (Vv28:639). M. Hardy met wth the
prosecutor and gave a sworn statenent on Novenber 4, 1999
(Vv28:640). M. Hardy returned to the sane cell w th Appellant
for a couple nore nonths before they nmoved Appellant.
(V28: 641) .

On cross-exam nation, defense counsel questionedthe witness
about the charges he had pending at the tinme he spoke with the
pr osecut or. (V28: 650-55). When defense counsel asked the
wi t ness about seeking a deal from the State in exchange for
information, Hardy testified that the prosecutor told himthat

she would not promse him anything because he could have

and denied the nmotion for mstrial. (V27:351).
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obtained his information from the newspaper. (V28: 654-55) .
Def ense counsel then proceeded to question the witness about his
conversation with Appellant all egedly occurring on the sanme day
that the St. Petersburg Tinmes ran an article about the case.
M. Hardy denied that the conversation took place on that day,
but he admtted that he had read the headline of an article
about Appellant’s case. (V28:655-56).

On redirect, M. Hardy stated that Appellant told himthe
victims apartnment was in inmaculate condition. Har dy al so
rel ated Appellant’s version of events as to when he was arrested
by detectives. (V28:662). The prosecutor had M. Hardy read
t he newspaper article fromthe St. Petersburg Tinmes that defense
counsel had questioned him about. The article did not nention
Appel l ant taking out the trash, scuff marks on the kitchen
floor, leaving the victim naked on the floor, having an
i mmacul ate apartnment, a phone next to the |awn chair, Appellant
having his roomate’ s shoes, paramedics or Fire Rescue arriving
first, the victimworking nights, Appellant wearing flip-flops,
t hat Appel |l ant saw a guy when he was | eavi ng and Appellant told
the guy she was dead, that the guy told Appellant to call the
police, that Appellant had cut hinmself, and that detectives had
sl ammed Appellant to the floor when he was arrested. (V28:662-

64). The article did reference the fact that Appellant’s senen
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had been found on a towel in the victin s bathroom (V28:665).

On Decenber 3, 1999, Shavar Sanpson turned ei ghteen and was
pl aced in pod 4F9 in the Pinellas County Jail w th Val dez Hardy,
Appel | ant, and another inmate. (V35: 1441-45). M . Sanpson
woul d do favors for Appellant |like calling honme and having his
fam |y conduct a three-way call for Appellant. (V35:1445). In
exchange, Appellant would buy items from the canteen for
Sampson. Appellant felt confortable with Sanpson and began to
talk to him about his case. (V35:1446-47) . Appel lant told
Sanpson he saw the victimsunbathing and he thought she | ooked
nice. Appellant attenpted to have a conversation with her, but
she did not talk to him The next day, when she was again
out si de sunbat hing, Appellant went inside her apartnment to
surprise her. (V35:1447). \hen Cindy Ri edweg wal ked in, she
was shocked and asked Appellant what he was doing in her
apartment. Appellant told her he wanted to talk to her and she
said she did not want to talk to him and she punched him
Appel | ant punched her back and knocked her unconscious.
(Vv35:1448). Appellant took off her two-piece bathing suit and
began to have sex with her. (V35:1448). When she regai ned
consci ousness, she Dbegan kicking and punching Appellant.

Appel | ant told Sanpson that this was when he began stabbi ng her
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and he stabbed her a number of tinmes. (V35:1449). Appellant
then said that “what he had on he had took off and he put on
sonething else that he already had from hone.” (V35:1449).
Appel |l ant then called 911. Appellant also told Sanpson that he
cane inside the victimand “knocked” her period on and got bl ood
on his underwear. (V35:1449).

Al'l of the conversati ons Sanpson had with Appel | ant occurred
when they were housed together in pod 4F9. (V35:1450). I n
February, 2000, Sampson was housed in 2F7. (V35:1450-51). One
ni ght, Appellant came into the cell and saw Sanpson, and went
back outside and got a transfer to another cell. Sanpson never
tal ked to the State about his conversations with Appellant until
Decenber, 2000, well after Sanpson had been sentenced to 19
years in the Department of Corrections.? (V35:1450-52). While
housed at the jail the week of Appellant’s trial, both Appell ant
and Rodney Stafford called him a snitch. (V35: 1453). M .
Sanmpson al so testified that Appellant did not keep any paperwork

in his cell. (V35:1463).

2IMark Cross, a detention deputy with the Pinellas County
Sheriff’'s Ofice, testified that he transferred Appellant to pod
2F7 on February 20, 2000. (V35:1545). Appellant inforned the
deputy that Shavar Sanpson was a witness in his nurder case and

was housed in the same cell, so Appellant requested a transfer.
The deputy filled out the required paperwork regarding the
incident. This was the first time he had any information that

Shavar Sanmpson was a potential wtness in Appellant’s nurder
case. (V35:1547-49).
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Dr. Laura Hair, an assistant nmedi cal exam ner, responded to
the scene of the nurder on February 9, 1999, and perfornmed the
aut opsy the next day. (V35:1465-75). Cindy Ri edweg was 5'6"
tall, weighed 136 pounds, and was 27 years old. Dr. Hair
testified that the victimsuffered a total of 53 wounds, all of
whi ch occurred around the sanme tine. (Vv35: 1476, 1488-89).
Three of the wounds were bruises, but the remaini ng wounds were
all consistent with being caused by a knife. (V35:1490). The
victimsuffered five defensive wounds to her hands. (V35:1498).
She suffered numerous wounds to her throat area, some of which
perforated her trachea. (V35:1490-94). A number of wounds
penetrated the |ungs causing both of her lungs to collapse, two
wounds cut the exterior jugular vein, one wound cut the liver,
one struck a vertebra in the neck, and one cut a spinal nerve.
(V35:1483-1527). Wth the victimis injuries to her lungs, the
doct or opined that she woul d have | ost consci ousness w thin four
to six mnutes, and she could have survived for another four to
ten m nutes. (V35:1528-29). Pul sel ess electrical activity
could have continued for as much as ten to fifteen m nutes.
(Vv35:1529-30) . On cross-examnation, Dr. Hair testified that
the victimdid not have any blood in her vaginal area and she
had not started her nmenstrual cycle. (V35:1539-40). Also, the

rape kit containing oral, vaginal, and anal swabs tested
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negative. (V35:1540).

The State called David Brunfield, a blood spatter expert who
supervised the crime scene, to testify about the blood stains in
Cindy Riedweg’s bathroom and hall way. (Vv30: 932-39). M .
Brunfield opined that the attack happened in the bat hroom near
the tub. (Vv30:996). She went into the tub face-first, and was
able to pull herself out and turn towards the hallway. There
was a sw pe of blood on the tub, which indicated that the victim
had grabbed part of the tub. (V30:953-55). The shower curtain
had been pulled away fromthe toilet. There were blood stains
on the bottom right corner of the shower curtain. (V30: 945).
Bl ood spatter was on the bathtub, behind the toilet, on the
toilet, and on the back wall. (V30:947). Most of the bl ood was
| ocated low to the ground and there were stains where Cindy
Ri edweg’ s | egs, stomach, and hand had nade contact with the tub.
(Vv30: 956-58). The anount of blood spatter in the bathroom
indicated that the victim had been cut, but the Ievel of
bleeding did not indicate any life-threatening injuries.
(V30:947-48). She was able to nove a couple of steps towards
the hallway, before the major bloodletting occurred. (V30:947,
996) .

The victi mwas found | ying hal fway in the bathroom hal fway

in the hallway. (V30: 966) . The highest blood stains in the
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hall were 12 to 18 inches above the floor. The highest point
the bl ood could have originated fromwas 18 to 24 inches above
the floor. (Vv30:968, 980). The victim was face down on the
floor and the blood ran down the side of her face indicating
t hat she never was up on her knees. (Vv30:986-87) . The two
significant stab wounds to the victims back appeared to
penetrate the lungs. These “death wounds” caused a fine ni st of
bl ood on the victins’ back and buttocks, with air bubbles in the
dropl ets of bl ood. (Vv30:987-88). After the victim received
t hese two wounds, the only body novenment was rotating sideways.
There was no bl ood on the bottom of her feet, so she was on her
knees or down on the ground during the entire tinme the injuries
occurred. (V30:988-92).

Def ense Case

Def ense counsel called Susan Puller, a forensic scientist,
to testify about her exam nation of the crine scene. M. Puller
reviewed sone police reports and some of the crime scene
phot ographs and the crine scene videotape. (V33:1282). She
opined that it would be reasonable to expect the assailant to
have bl ood spatter on at least his arms as a result of the
st abbi ng nurder. (Vv33:1283-85). Depending on where the
assailant’s body was at during the attack, she woul d expect to

find inpact type of spatter on the front of the assailant’s
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body. (V33:1283).

Ms. Pullar testifiedthat there was some bl ood on the victim
that did not appear to conme directly from a wound, and this
could have come from another source |like the assailant or the
knife. (V33:1291-92). She opined that this bl ood should have
been collected and analyzed. (V33:1292). Ms. Pullar also
testified that there was no clear pattern to the transfer bl ood
stain on the inside of Appellant’s short pocket. (V33:1297).

Dr. Edward W1l ey, a forensic pathol ogi st and fornmer nedi cal
exam ner, testified that he exam ned a photograph of the cut on
Appel lant’s hand. In his opinion, the cut would have bl ed, but
numerous variables would affect the amunt of bl eeding.
(Vv35:1558-64). The witness could not deternm ne whether there
were two cuts, and he did not see any evidence of scar tissue in
the area fromrepeated cuts. (V35:1561-63).

Di ane Strahan, the apartnent conpl ex manager, testified for
t he defense that she observed Stuart Cole in the parking | ot on
the evening of the nurder when police were at the scene.
(Vv35: 1565-57). A few days |later, she observed M. Cole in the
victim s apartnent assisting her famly pack. He was pointing
to itens he had purchased for Cindy Ri edweg that had senti nent al
value to himand was crying. (V35:1568-69).

Deputy Christopher Hamilton, the first |aw enforcenent

38



officer to arrive at the scene of the nmurder, testified that he
spoke with John Hayes on February 9, 1999. (Vv35:1570-71).
Deputy Ham I ton stated that Hayes told himhe observed Appel | ant
enter and exit the victims apartnment. (V35:1571-72). On
cross-exam nati on, Deputy Hami|ton acknow edged that his job was
not to take detailed witness statenents at the scene and that
hom cide detectives had nmore training in this regard.
Specifically, Deputy Hamlton acknowl edged that Detective
Hilliard conducted a detailed interview with John Hayes and
drafted a report with a different docunentation of John Hayes’
st at ement about seei ng Appellant. (V35:1575-76).

Dani el Copel and testified that he was friends with Stuart
Col e and they played golf together on the afternoon of February
9, 1999. (V35:1578). Around 11:00 p.m that evening, Stuart
Cole called Copeland on the phone and Copel and infornmed him
that the eleven o' clock news was show ng Cindy Riedweg’'s car
bei ng towed away fromthe apartment conplex. (V35:1579).

Anmy Cockrell testified for the defense that when she
returned to her apartnment at about 4:30 p.m on February 9,
1999, Connol e and Appellant were confined in a small area and
she had to have an officer pass Connole sonme cigarettes.
(Vv35: 1590, 1593). She testified that she did not enter her

apartnment at that tinme, but was allowed to enter the foll ow ng
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day. (V35:1590-91). Cockrell testified that she observed the
kitchen area and it appeared that the dishes were in the process
of being washed. (V35:1591).

On cross-exam nation, Cockrell stated that she did not
recall giving the answer in her sworn statenent from May, 1999,
t hat she observed a tray of ice in her freezer. (V35:1594-95).
After learning that the State was seeking the death penalty
agai nst her friend, Cockrell admtted that her nother directed
her to wite a letter to the prosecutor changi ng her statenent
about how often Appell ant cl eaned the apartnment. (V35:1597-99).

Appel l ant’s fiancee, Mary Parent, testified that she |eft
for South Carolina a few nonths after she had a child wth
Appel l ant. (V36:1633-34). In February, 1999, she was living in
Sout h Carolina, but she maintained contact with Appellant on the
phone al nobst every day. She acknow edged that their
rel ati onshi p was tenpestuous. (V36:1635). On February 9, 1999,
she cal |l ed Appel l ant during her lunch break, but they hung up on
each other after arguing about cheating on each other.
(Vv36: 1636, 1638). She called Appellant back and they nade up
and said they |oved each other and she went back to work about
1: 30. (V36:1636-37). Ms. Parent also testified about
Appel lant’s “quirk” of always having to have his cup filled to

the top with ice whenever he drank a beverage, be it soda, ice
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water, or fruit punch. (V36: 1637) .

Wl liam Birchard, an inmate, testified that he was housed
in pod 4F9 of the Pinellas County Jail with Appellant and Val dez
Hardy in the fall of 1999. (V36:1607). Birchard testified that
inmate Val dez Hardy showed him a newspaper article regarding
Appel l ant’s case. Birchard read the article and gave it to
Appel l ant. (V36:1608-09). Birchard observed Hardy questi oni ng
Appel | ant about his case, but Appellant did not respond.
(Vv36:1610-11). Birchard testified that Hardy told him he was
trying to get information on Appellant’s case so that he could
make a deal on his own case. (V36:1612).

On cross-exam nation, the prosecutor questioned Birchard
about his five felony convictions. The prosecutor’s office
prosecuted Birchard for each of his felonies. The prosecutor
t hen asked if her office was currently responsible for Birchard
serving a life sentence. Def ense counsel objected to the
guestion and noved for a mstrial. (Vv36:1613-14). The
prosecut or responded that defense counsel had questioned the
State’s inmate witnesses regarding their pendi ng charges and t he
maxi num sentence and stated that she should be allowed to ask
t he question because there was no renedy for the witness if he
perjured hinmself given his mandatory life sentence. (V36:1614).

The trial judge denied the notion for mstrial and all owed the
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witness to answer the question. (V36:1614). The prosecutor
proceeded to ask the witness if her office was responsible for
him serving a mandatory |ife sentence, and Birchard answered
“Yes.” (V36:1615).

Birchard testified that he and Hardy both read an article
from the St. Petersburg Tinmes, dated October 1, 1999.
(V36: 1615-16). The prosecutor proceeded to question Birchard
about numerous case-specific facts that were not contained in
the article; the sanme specific facts Valdez Hardy testified to
earlier in the proceedings. (V36:1616-19). Birchard al so
acknow edged that Appellant did not keep paperwork or police
reports in his cell. (V36:1620).

Anot her i nmate, Rodney Stafford, was al so housed in pod 4F9
with Appellant, Valdez Hardy, Shavar Sampson, and W/l iam
Birchard, in the fall of 1999. (V36:1622, 1624). When Stafford
arrived in the pod he was warned that Hardy was snitch, and he
shared this informati on with Appellant and Birchard. (V36:1622-
24). Stafford had seen Sanpson in the jail recently and asked

hi m about being a snitch because it shocked him (V36:1624-25).

On cross-exam nation, the witness did not contest the fact
that he did not arrive in Appellant’s pod until Decenber 13,

1999. (V36:1626). Stafford was not aware that Hardy had given
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a statenment to the prosecutor on Novenber 4, 1999, al npost six
weeks before he ever arrived in the pod. (V36:1626-27). The
prosecut or al so i nquired about the witness’ recent conversation
with Shavar Sanpson regarding his snitching. (V36:1627).
Stafford acknowl edged that he was serving a nandatory life
sentence courtesy of the prosecutor’s office. Defense counsel
objected to the prosecutor’s question, but the trial judge
overrul ed the objection. (V36:1627). When Stafford returned to
the Pinellas County Jail to testify in the instant case, he
utilized the phones in a central [|ocation. He denied telling
soneone on the phone that he was “back as a witness for ny hone
boy who killed that white girl.” (V36:1632).

State’s Rebuttal

The State and defense counsel reached the follow ng

sti pul ati on:

Wtness Rodney Stafford entered Pod 4F9 at the
Pinellas County Jail on Decenmber 13, 1999, where he
remai ned until February 10, 2000; that the defendant
entered Pod 4F9 at the Pinellas County Jail on
Sept enber 22, 1999, where he remained until Decenber
4th. He then came back into Pod 4F9 on Decenber 13,
1999, where he stayed until Decenber 24th; that Val dez
Hardy was in Pod 4F9 at Pinellas County Jail from May
25th of 1999 continuously through February 7th of
2000.

(Vv36: 1657-58).
The State recall ed Shavar Sanpson to di scuss what happened
when he was returned to Pinellas County Jail to testify in this
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case. The jail placed a wistband on him that contained his
phot ograph and name. M. Sanpson saw paperwork indicating that
he was supposed to be kept separate from Rodney Stafford.
(Vv36:1659). M. Sanpson did not recognize the nanme and had no
idea why he was being kept separate from Rodney Stafford
(V36: 1660) .

VWhen M. Sanpson was tal king on one of the phones in the
booking area, he noticed he was standing next to Rodney
St af f or d. He overheard Stafford state that he was here to
testify for his home boy who had killed a white girl.
(V36: 1660) . After they had spoken on the phone, Stafford
noti ced Sanpson’s wistband and asked himif he was a Sanpson.
Stafford stated that he was housed at Avon Park Correctional
Institution with Robert Sanpson. Stafford did not know who
Shavar Sanpson was and di d not know t hat he was supposed to keep
separate from him Stafford also did not know why Sanpson was
in the Pinellas County Jail. (V36:1660-61).

On cross-exam nation, Sanpson testified that he was a
freshman at Di xie Hollis H gh School when Rodney Stafford was a
seni or. (V36:1662) . Sanmpson did not know Stafford at that
time, but had heard of him Sanpson al so deni ed bei ng housed in
the sane pod with Rodney Stafford, Valdez Hardy, WIIliam

Bi rchard, and Appellant. (V36:1662).

44



Penal ty Phase Proceedi ngs

On Septenber 6, 2001, the day after the jury returned its
verdi ct finding Appellant guilty of first degree nurder, defense
counsel informed the court that Appellant was going to wai ve t he
right to have a jury recomend an appropriate sentence and
counsel would sinply offer mtigation information in summary
form to the Court for his determnation of the appropriate
sentence. (V37:1817; 1827). Defense counsel infornmed the court
that this was not a new devel opment and despite all three
def ense attorneys opposing the decision, Appellant had given it
a considerabl e anount of thought. (V37:1828). The court
proceeded to conduct a colloquy with Appellant regarding his
decision to file the Wiver of R ght to Presentation of
Mtigating Evidence Before the Jury, and Appellant indicated
that his decision was against the advice of his attorneys.
(V37:1829- 31).

At the sanme hearing, the <court inquired as to the
aggravating circunstances the State would be seeking. Defense
counsel agreed that Appellant had been convicted of a felony and
was under sentence of inprisonment or placed on comunity
control at the time of the nurder and defense counsel agreed
that at | east one aggravating circunstance applied. (V37:1832-

33; 1835). The State also suggested that three additional
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aggravating circunstances applied: (1) that Appellant had a
previous violent felony conviction; (2) that the nurder was
especi ally hei nous, atrocious, or cruel; and (3) that the nurder
occurred during the comm ssion of a felony. (V37:1833-34). The
def ense indicated that they would provide the Court with a |ist
of proposed mtigating factors. (V37:1835).

On September 11, 2001, defense counsel filed a “Wiver of
Argunent for Life Sentence,” and Appellant indicated that he was
joining the State in seeking the death penalty. (V24:4313). At
the outset of the hearing that day, the trial court again
conducted an inquiry of Appellant to verify that he was freely,
know ngly, and intelligently waiving the presentation of
mtigation evidence to the jury. (V38:1846-48). Appellant also
confirmed that he did not want his attorneys to present any
mtigation evidence to the Court for his consideration, and t hat
this decision was also made against his attorneys’ advice.
(V38:1847).

The State proceeded to present evidence establishing the
appl i cabl e aggravating factors. Wth regards to the aggravating
factor that Appellant had previously been convicted of a violent
felony, the State presented the judgnent and sentence for the
crime of resisting arrest wth violence. Def ense counsel

stipulated that the judgnent, sentence, and fingerprints were
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for Appellant. (Vv38:1851-54). The prosecutor next asserted
t hat Appellant was on community control at the time of the
mur der establishing a separate aggravating factor. Def ense
counsel stipulated that Appellant was on community control for
conspiracy to commit robbery on the date of the nurder
(Vv38:1851-54). The State next argued that the facts fromthe
trial established both preneditation and felony nurder.
Specifically, the prosecutor argued that the capital fel ony was
conmtted while the defendant was engaged in the conm ssion of
a burglary. (Vv38:1854-55). Finally, the State argued the nost
grievous aggravating factor that applied in this case was that
the nurder was especially heinous, atrocious, or cruel.
(Vv38:1855-62). The State noted the medi cal exam ner’s testinony
that the victim had 53 wounds to her body, a nunmber of which
were tortuous in nature. The State showed the court
phot ogr aphi c evidence fromthe trial that denonstrated that the
victim suffered defensive wounds on her hands, nunerous pick
mar ks to her upper body and face, a slashing wound across her
t hroat that went fromone side of her neck to the other, and two
significant stab wounds to her back.

After the State presented victiminpact evidence, defense
counsel proffered, by oral summary, the mtigating evidence

def ense counsel discovered and would have presented had
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Appellant not waived the presentation of such evidence.??
(Vv38:1886- 1905). Def ense counsel stated that he could have
called a number of w tnesses, including Appellant’s juvenile
del i nquency case manager and full-time counselor, Leonard
Stuart; Appellant’s biological nother; Appellant’s younger hal f-
brother; an older brother; a younger half-sister; a “surrogate
not her;” Appellant’s grandnother; his fiancee, Mary Parent; Any
Cockrell; and Dr. Mher, a psychiatrist. (Vv38:1888-1905).
Appel l ant waived the testimony of each of the proposed
Wi t nesses. (Vv38:1891, 1895, 1897, 1899, 1900-03, 1905).
Appel |l ant al so waived the presentation of any |egal argunent
agai nst the aggravating circunstances. (V38:1905-06).

The State informed the Court that had Appellant presented

live testinmobny regarding his mtigation evidence, the State

woul d have presented evidence in rebuttal. (Vv38:1907-12).
Def ense counsel indicated that Dr. Maher found Appellant
conpetent to waive the mtigation evidence. (Vv38:1912).
Appellant informed the Court that he was waiving the

presentation of a sentencing nmenorandum by defense counsel

22Def ense counsel did not argue against any of the
aggravating factors proposed by the State because of Appellant’s
decision to join the State in seeking the death penalty.
(Vv38:1886-87). Appellant agreed on the record that he did not
want his attorneys to argue against t he aggravating
circunstances. (V38:1887).
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(Vv38:1914-15). The trial court ordered the Departnent of
Corrections to prepare a presentence investigation report.
(V38:1918- 20).

On October 15, 2001, the trial court conducted a hearing

pursuant to Spencer v. State, 615 So. 2d 688 (Fla. 1993). Prior

to this hearing, Appellant changed his m nd and was now seeki ng
alife sentence. Defense counsel filed a sentenci ng menorandum
and presented live testinony from Appellant’s fiancee, Mary
Parent, his grandnother, Louise Randall, and Appellant hinmself.
Mary Parent testified that Appellant used to rock their infant
baby to sleep, and would feed and bath him (V24:4426-27).
Loui se Randall testified that Appellant came to live with her
when he was only 13 nonths old, and stayed there until he was 13
or 14 years old. (V24:4434-36). They lived in an area with a
hi gh drug activity. (V24:4439-40). Appellant was mal nouri shed
as a child and his nother wanted Ms. Randall to take Appellant
before the State of New York took custody of him Appellant’s
father did not have any contact wi th Appellant as he was grow ng
up. (V24:4434-37). Appellant’s older brother died in 1994, and
after his death, Appellant acted like he did not care if he
lived or died. (V24:4438-39).

Appellant testified to the circunstances surrounding his

prior violent felony of resisting arrest wth violence.
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Appel l ant testified that Detectives Klein and Pupke grabbed his
wrists after his interview and during their struggle, they all
fell to the ground. Appel l ant then clained that one of the
detectives punched himin the eye after he threatened to sue
t hem (V24: 4445) . Appel l ant stated that he pled to the
resisting arrest with vi ol ence charge because he accepted a deal
on that <charge and his violation of his house arrest.
(V24:4445-46). Appellant also testified that he was changi ng
his m nd and was now seeking a life sentence. (V24: 4446-47) .
After Appellant testified, defense counsel asked the court to
take into consideration Appellant’s courtroom denmeanor

(V24: 4459) .

The State called Detective Klein in rebuttal to testify
about the circunstances surrounding Appellant’s arrest for
resisting arrest with violence. Detective Klein testified that
he informed Appellant that he was under arrest, but Appell ant
pl aced his hand on the doorknob and tried to |eave. The
detectives struggled with Appellant when they attenpted to
arrest him and he physically resisted arrest with violence
(V24: 4464-65). Detective Klein also denied that anyone punched

Appellant in the eye. (V24:4465-66).
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SUMVARY OF ARGUMENT

The trial court acted within its sound discretion when it
deni ed Appellant’s notion for mstrial after the State commented
in opening statements about a wtness’ conversation wth
Appel | ant . Val dez Hardy, an inmate housed with Appellant,
testified that Appellant told himthat nobody could say he had
killed the victim because nobody knew what happened but
Appel | ant and her. In her opening statenent, the prosecutor
informed the jury that “as Kenneth Dessaure said hinmself, there
is only two people that know exactly what occurred in the
apartrment.” The trial court properly found that the comrent
was not an inperm ssible comment on Appellant’s right not to
testify. The prosecutor’s statenment was an accurate and
perm ssi ble coment on a witness’ anticipated testinony. Even
if the trial court erred in allowing the comment, the error was
harm ess beyond a reasonable doubt as the comment was not so
prejudicial as to vitiate the entire trial.

The trial court did not abuse its discretion by excluding
evidence of marijuana found in the victims apartnment and by
allowing the State to argue that ashes found in the victims
sink may have been | eft by Appellant. Wen the State introduced
evidence that there were ashes found in the victims sink

Appel | ant sought to introduce the evidence of the marijuana and
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to argue that Stuart Cole must have left it there because he
smoked marijuana when he gol fed. However, as the trial judge
properly found, the evidence of marijuana in the victims
apartnent was not relevant and was sinply offered as bad
character evidence. There was no evidence introduced or
proffered to show that Stuart Col e actually possessed or snoked
marijuana at the victim s apartnment near the time of her nurder.
On the other hand, there was substantial evidence introduced
surroundi ng Appellant’s act of consistently snoking cigarettes
on the day of the nurder. Thus, the trial court properly
allowed the State to nmke a reasonable argument based on the
evi dence. Even if the trial court erred in excluding the
evi dence, the error was harnl ess gi ven t he overwhel m ng evi dence
of Appellant’s qguilt.

The trial court did not abuse its discretion in denying
Appellant’s nmotion for mstrial after the State inpeached a
defense witness with the anmpunt of time he was serving in
prison. The trial judge allowed the State to question two
inmate w tnesses regarding their mandatory |ife sentences
because the sane State Attorney’s Office had prosecuted themand
was responsi ble for their sentence, and the State could not do
anything further to the witnesses if they conmtted perjury.

Even if this Court finds that the inpeachnent evidence was
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i nproper, the State submts that the error was harnl ess.

The trial judge acted within his discretion in denying
Appellant’s motion in |imne seeking to exclude evidence from
Appell ant’s taped statenment to detectives regarding a verbal
argunment Appellant had with his fiancee only an hour or two
before the nurder. The di scussion between Appellant and the
det ectives regarding this argunment was rel evant and adni ssi bl e
because the argunent was part and parcel of what set Appell ant
off and motivated the nurder, and it was relevant to show his
demeanor with detectives and his tendency to give |aw
enforcenment officers false information until confronted wth
contradictory informtion. Even if the trial court erred in
admtting this evidence, the error was harm ess. The evi dence
of Appellant’s argunment with his fiancee was not a mmjor focus
of the State’'s case and was not wunfairly prejudicial to
Appel | ant .

Appellant is procedurally barred from raising on direct
appeal an issue regarding the voluntariness of his waiver of a
sentencing jury because he failed to nove to withdraw his wai ver
in the trial court. This Court has consistently held that a
defendant may only raise such a claim by collateral attack
t hrough a postconviction notion.

Appel lant’s constitutional challenges to Florida' s death
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penalty statute based on Ring v. Arizona, 536 U S. 584 (2002),

are without nerit and have been repeatedly rejected by this

Court. Accordingly, this Court should affirmthe trial court’s

j udgnment and sentence of deat h.
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ARGUMENT

| SSUE |
THE TRI AL COURT ACTED W THI N I TS DI SCRETI ON
| N DENYI NG APPELLANT’ S MOTI ON FOR M STRI AL
BASED ON THE PROSECUTOR' S COMVENT DURI NG
OPENI NG STATEMENT.

During the State’'s opening statement to the jury, the
prosecut or stated:

In this particular case, as Kenneth Dessaure said

hi mself, there is only two people that know exactly

what occurred in that apartnent. So, therefore, it is

my job to take the physical evidence, the photographs,

the wtnesses’ statenents, experts, scientists,

forensic technicians, and reconstruct what occurred

for you.

(Vv27:350). Appell ant objected and noved for a mstrial, arguing
that the State’s coments constituted an inperm ssible conmment
on Appellant’s right to remain silent. (VvV27:350). The State
responded that the coment “there is only two peopl e that know,
her and me” was exactly what a witness would testify to during
the State’s case. (V27:351). The trial judge found that the
comment was not an inference on Appellant’s right to remain
silent and denied the motion for mstrial. (V27:351).

The State submts that the trial judge acted within his
sound discretion in denying Appellant’s nmotion for mstrial
The law is well established that a nmotion for mstrial 1is
addressed to the sound discretion of the trial court and "the

power to declare a mstrial and discharge the jury should be
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exercised with great care and should be done only in cases of

absol ute necessity.” Ferguson v. State, 417 So. 2d 639, 641

(Fla. 1982). Furthernore, this Court has stated that "a
mstrial is appropriate only when the error commtted was so

prejudicial as to vitiate the entire trial." Duest v. State,

462 So. 2d 446, 448 (Fla. 1985).
A trial court’s ruling on a notion for mistrial is subject

to an abuse of discretion standard of review. Goodwin v. State,

751 So. 2d 537, 546 (Fla. 1999). In Thomas v. State, 748 So. 2d

970, 980 (Fla. 1999), this Court explained that a ruling on a
notion for mstrial is within the trial court’s discretion and
should not be reversed absent an abuse of that discretion.
“Discretion is abused only ‘when the judicial action is
arbitrary, fanciful, or unreasonable, which is another way of
saying that discretion is abused only where no reasonable
[ person] would take the view adopted by the trial court.’”

Trease v. State, 768 So. 2d 1050, 1053 n.2 (Fla. 2000) (citing

Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990)).

In the instant case, the prosecutor alluded to the
anticipated testinony of inmate Valdez Hardy in her opening

statement when she stated that as Kenneth Dessaure said
himself, there is only two people that know exactly what

occurred in that apartnent.” Val dez Hardy subsequently
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testified during the State’'s case that Appellant told Hardy
“can’t nobody say he killed her. Don’t nobody know what
happened but him and her.” (V28:635).

A defendant has the constitutional right to refuse to
testify against hinself in a crimnal proceeding. See U S.
Const. anend. V; Art. I, 8 9, Fla. Const; see also Fla. R Crim
P. 3.250 (prohibiting a prosecuting attorney fromconmenting on
the failure of a defendant to testify in his own behalf). This
Court has stated the “very liberal rule” that “any comment on,
or whichis fairly susceptible of being interpreted as referring
to, a defendant’s failure to testify is error and is strongly

di scour aged.” Rodriqguez v. State, 753 So. 2d 29, 37 (Fla.

2000). However, as noted in Rodriguez, this Court has attenpted
to draw a distinction between inperm ssible coments on sil ence
and perni ssible comments on the evidence in the case. 1d.

In this case, the State submts that the prosecutor’s
comment s were perm ssi ble comments on the evidence that woul d be
introduced in the case. As previously noted, the prosecutor
al nrost made a verbatim quote of Valdez Hardy' s testinmony
regarding his conversation with Appellant. Although Appell ant
expressed concern to Val dez Hardy over howto deal with the fact
that his senmen was found on a washcloth in the victinms

apartrment, Appellant noted that the only people that knew what
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happened was the victimand him (V28: 634-35).
The State acknow edges that this Court has determnm ned that

simlar coments have i nperm ssibly highlighted the defendant’s

deci sion not to testify. See Rodriguez v. State, 753 So. 2d 29,
37-39 (Fla. 2000) (finding prosecutor’s coments during cl osing
argument were inperm ssible coments on the defendant’s

constitutional right to remain silent); Heath v. State, 648 So.

2d 660, 663-64 (Fla. 1994) (prosecutor stated in opening
statenment that “you’re going to hear testinmony, |adies and
gentl emen, from the only person who can tell you about what
Kenny [ Heat h] and [the defendant] did. M chael Sheridan’s dead;
he can’'t tell you what happened. Kenny Heath is going to cone
before you and tell you how M chael Sheridan died.”); Dailey v.
State, 594 So. 2d 254, 257-58 (Fla. 1991) (finding prosecutor’s
comments that “there are only three peopl e who know exactly what
happened on that Loop area . . . . Shelly Boggio and she is
dead; Jack Pearcy and he is not available to testify; and the
Def endant” were inperm ssible comments on the defendant’s right

not to testify); State v. Marshall, 476 So. 2d 150, 151 (Fla.

1985) (prosecutor stated in closing argunent that “the only
person you heard from in this courtroom with regard to the
events on Novenmber 9, 1981, was [the one wtness to the

crime]”). However, in each of the cases, this Court utilized
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the harm ess error analysis and found that the coments were
har m ess.

In the instant case, even if this Court finds that the
prosecutor’s coments were “fairly susceptible” of being
interpreted as a coment on Appellant’s right to not testify,

the error is harm ess beyond a reasonable doubt. See State v.

DiGuilio, 491 So. 2d 1129, 1131 (Fla. 1986). The evidence in
the i nstant case i s overwhel m ng agai nst Appel |l ant and the bri ef
comment in the prosecutor’s | engthy openi ng statenent was not so
prejudicial as to vitiate the entire trial. Furthernore, when
instructing the jury on the applicable law, the trial judge
informed the jury that the attorneys’ argunents were not the | aw
and Appel |l ant was not required to present any evi dence or prove
anything. (V37:1798-1802). Finally, as this Court nmade clear

in State v. Mrray, 443 So. 2d 955, 956 (Fla. 1984),

prosecut ori al m sconduct is the proper subject of Dbar
disciplinary action, not reversal and mstrial. See also

Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985) (stating

that “it is appropriate that individual professional m sconduct
not be punished at the citizens’ expense, by reversal and
mstrial, but at the attorney’ s expense, by professional
sanction.”).

Appel | ant argues in his brief that the prosecutor’s comrent
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contributed to, influenced, or affected the jury' s verdict by
predi sposing the jury to ~consider Appellant’s silence
Appel l ant states in his Initial Brief at page 57:

The prosecutor invited the jury to conclude that

Dessaure must be guilty because he did not take the

stand to explain why his foot print was on Ri edweg’s

kitchen floor, how bl ood consistent with R edweg s DNA

profile got on his shorts, how senmen consistent with

Dessaure’s DNA profile got on Riedweg s conforter and

towel, why Valdez Hardy testified Dessaure talked to

hi m about explaining the semen on the towel, and why

Shavar Sanpson testified Dessaure told him he raped

and stabbed Riedweg (especially in light of the

medi cal examiner’s testinony that the rape kit test

results were negative).
Initial Brief of Appellant at 57. Contrary to Appellant’s
assertion, the prosecutor’s comment on Val dez Hardy’'s expected
testimony and her subsequent statenment regarding her role of
reconstructing what took place in the victims apartnment were
not so prejudicial as to affect the jury' s verdict. Clearly,
Appellant is reading far too much into the prosecutor’s sinple
comment on the evidence when he alleges that the prosecutor
invited the jury to conclude that Appellant was guilty because
he did not testify and explain the overwhel m ng evidence of
guilt presented by the State. Appellant’s act of highlighting

sone of the nobst damaging testinony against Appellant nerely

supports the State’s position that the comments were harnl ess.

A reviewof the entire record in this case establishes that
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any error in the State’ s opening statement was harm ess beyond
a reasonable doubt. The State’ s evidence establishes that
Appel | ant was responsi bl e for entering Ci ndy R edweg’ s apart nent
wi t hout perm ssion and stabbing her to death after engaging in
sone sort of sexual activity. The physical evidence in this
case establishes beyond a reasonable doubt that Appellant
entered Cindy Ri edweg’s apartnent and ejacul ated on her bedroom
conforter and on a handtowel in the bathroom 2*> Appellant also
had the victins blood on the inside of his short’s pocket and
on the outside of his shorts. Appellant left his footprint in
the victinm s kitchen near the sink and near the puddl e of water
di scovered on the floor. There was also a scuff mark on the
kitchen fl oor. The State also introduced evidence from two
i nmates that Appellant had confessed to commtting the offense
to them |In short, the evidence presented by the State in this
case directly contradicts Appellant’s theory of defense.
Appellant told |law enforcenment officers that he went to the
victims apartnment for ice and entered her apartment w thout
perm ssi on because he had a bad feeling something was w ong.

Appel l ant cl ai med that he was only in her apartnment for a mnute

23The State urges this Court to review all the photographic
evidence admtted at trial and contained in the record on
appeal . Phot ographs of the deceased victim lying in the
bat hroom hal |l way show the handtowel sitting on the bathroom
counter, only a few feet fromthe victims body.
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and that he never touched the victim Appel | ant was adamant
about showing the detective’'s the knife he cut hinmself wth
while allegedly washing the dishes.? This Court, after
reviewi ng the evidence in this case, should find that any error
in the prosecutor’s opening statenent was harm ess beyond a

r easonabl e doubt.

24The State introduced evidence that the sponge in
Appel l ant’ s kitchen was dry and nappy and woul d have taken days
to becone that way. The water in the sink appeared greasy and
there were dirty dishes in the sink. The knife Appellant cut
himself with was sneared with his bl ood. Rat her than sinply
reading the transcript of the 911 tape, Appellee urges this
Court tolisten to the 911 tape Appellant made with the victinis
phone i mmedi ately after the nurder. Appellant went outside and
retrieved the victinmis phone by her |lawn chair, called 911, and
while on the phone with 911, he returned to his apartnent to
finish washing his dishes, specifically starting with the knife.
On the tape, Appellant makes sure the 911 operator is aware that
he cut his hand by nmentioning it on nunmerous occasions.
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| SSUE 1|

THE TRI AL COURT ACTED W THI N I TS DI SCRETI ON
| N GRANTI NG THE STATE'S MOTION IN LIM NE TO
EXCLUDE EVI DENCE OF MARIJUANA Cl GARETTES
FOUND I NSIDE THE VICTIM S APARTMENT AND I N
ALLOWN NG THE STATE TO ARGUE THAT APPELLANT
MAY HAVE LEFT THE ASHES IN THE VICTIM S
SI NK.

Prior to trial, the State moved in |limne to exclude
evidence that a cigarette pack containing two nmarijuana joints
was found in the victims apartnment. (V25: 23). The State
argued that the evidence was irrelevant because there is no
evi dence that the victimever used marijuana and none was found
in her systemat the autopsy. (V25:23). The court granted the
State’'s notion. (V25: 24). During the course of the trial,
def ense counsel requested that the court revisit the i ssue based
on the testinony of crine scene technicians regarding ashes
found in the victims Kkitchen sink. (Vv30: 804). The State
reiterated that the evidence of marijuana in the apartnment was
sinply bad character evidence with regard to the victim
(Vv30:805-07). The trial judge refused to overturn his previous
ruling that the evidence was inadm ssible. (V30:807).

During his case, Appellant called Daniel Copeland as a
Wi t ness. M. Copeland was a business partner and |ong-tine

friend of Stuart Cole, the victims boyfriend. After M.

Copeland testified, defense counsel proffered Copeland’s
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testimony regarding M. Cole’ s use of marijuana when they went
gol fing. (Vv35:1583-86) . Def ense counsel again sought to
i ntroduce the evidence of the marijuana found in the victims
apartnment by arguing that M. Cole s habit of snmoking marijuana
all owed himto i ntroduce the evidence. The State responded t hat
the proffered testinony only established that M. Col e soneti nes
snoked marijuana while golfing with M. Copeland and the
testimony did not establish that Cole snmoked marijuana on
February 9, 1999. Thus, the State argued the evidence was not
rel evant. (V35:1587). The trial judge ruled that the proffered
testimony was insufficient to link the marijuana to M. Col e and
was sinply bad character evidence that was inadm ssible under
Florida s evidence code. (V35:1588).

Prior to closing argunents, defense counsel noved in |imne
to preclude the State from arguing that the ashes found in the
victims sink were connected to Appellant. Def ense counsel
argued that there was no direct evidence linking the ashes to
Appell ant and allowing the State to argue any connection was
unduly prejudicial. (V36:1684-85). The State responded that
Appel lant’s footprint was found near the victim s sink and gi ven
t he abundance of testinony regarding the victims immcul ate
apartnment, it was not unreasonable to assunme that Appell ant was

responsi ble for the presence of the ashes. (V36: 1685). The
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trial court agreed with the State and allowed the argunent.
During her <closing argument, the prosecutor argued that
Appel l ant | eft the ashes at the scene:

He | eft his ashes behind. You sawthe pictures of
her apartnent. Her apartnment was absolutely
i mmacul ate. She had only been there 10 days. There
was not a book out of place. Everything had its
pl ace. Everything had its order. There were only
four things out of place in her apartnent, four things
that the killer left behind, four things that bel onged
to Kenneth Dessaure. No. 1, the footprint, that’s out

of place in her apartnent. Hs footprint in her
apartnment, she had been there 10 days, never been in
there before, that’'s out of place. No. 2, these
ashes. Renmenber the water jug sitting on her counter?
| think we have a picture of it. If not, you will
have it in the roomback there. The water jug on her
counter, she had filled her cup with water sone tine
that day while laying out. She was a neat freak. |If

t hose ashes were there before she was nurdered or
before he entered the apartnment, they would have been
washed down that sink. She filled up her water cup
and those ashes woul d have gone down the sink and they
are not. They are right there. And we all know who
was snoking that day. Who told the cops around noon,
one o' clock, he had a cigarette, who was seen snoki ng
by John Hayes, who the paranmedics had seen snoking,
who t he detectives had seen snoking, Kenneth Dessaure.
Foot pri nt out of place, ashes out of place, that towel
with senmen in it out of place. |f he had been in that
apartment sonmetinme prior for consensual random sex
with her, you, for a second believe she would have
left that towel there? She would have thrown it in

t he washing machine or in the |laundry basket. Cindy
Ri edweg woul d not have left that towel there and she
certainly wouldn’t have |left a stain on her

bedspread. That was not her style. That’'s not the
way she did things. Her apartnment was i mmacul ate.

(V36: 1693- 94) .

Appel | ant argues on appeal that the trial court erred by
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preventing himfromarguing that Stuart Cole may have left the
ashes in the sink because he snmoked marijuana, he had been at
the victims house on the day of the nurder, and | aw enforcenment
officers found a partially-snoked marijuana cigarette in the
victim s apartment. Appellant asserts that he was prejudi ced by
the exclusion of this evidence because the trial judge all owed
the State to argue in closing that Appell ant was responsi bl e for
| eaving the ashes behind. Initial Brief of Appellant at 58.
The State submits that the trial judge acted within its
sound discretion in ruling that the evidence of marijuana found
in the victims apartnment was inadm ssible because it was not
relevant and it was bad character evidence. The law is well
established that a ruling on the adm ssibility of evidence is
within the sound discretion of the trial court, and the trial
court’s ruling will not be reversed unless there has been a

cl ear abuse of that discretion. Wiite v. State, 817 So. 2d 799

(Fla.), cert. denied, 537 U S. 1091 (2002); Ray v. State, 755

So. 2d 604, 610 (Fla. 2000); Zack v. State, 753 So. 2d 9, 25

(Fla. 2000). The abuse of discretion standard is one of the

nost difficult for an appellant to satisfy. Ford v. Ford, 700

So. 2d 191, 195 (Fla. 4th DCA 1997).
Florida Statutes, section 90.401 defines rel evant evi dence

as “evidence tending to prove a material fact in issue.” 8§
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90. 401, Fla. Stat. (2001). “Relevant evidence is inadnissible
if its probative value is substantially outwei ghed by the danger
of unfair prejudice, confusion of issues, nisleading the jury,
or needl ess presentation of cumulative evidence.” § 90. 403,
Fla. Stat. (2001). The trial court must utilize a bal ancing
test to determne if the probative value of rel evant evidence is
out wei ghed by its prejudicial effect. Wite, 817 So. 2d at 806.
Fl orida Statutes, section 90.404 provides:

Simlar fact evidence of other crinmes, wongs, or acts

is adm ssible when relevant to prove a material fact

in issue, such as proof of notive, opportunity,

intent, preparation, plan, know edge, identity, or

absence of m stake or accident, but it is inadm ssible
when the evidence is relevant solely to prove bad
character or propensity.

8§ 90.404(2)(a), Fla. Stat. (2001) (enphasis added).

In the case at bar, Appellant sought to introduce evidence
of marijuana found in a cigarette pack in the victinms
apartnment, and attenpted to link the marijuana to Stuart Col e,
the victims boyfriend.?® There was no evidence introduced,

however, to show that the marijuana bel onged to Stuart Cole, or

that he had snoked any marijuana in the victims apartnment on

25There was no evidence to support the argunent that the
marijuana belonged to the victim Testimony from Doreen
Cosenzino indicated that Cindy Ri edweg did not snoke cigarettes
(where the marijuana was found), and there was no nmarijuana
found in her systemat the autopsy. (V29:708-09; V25:23).
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the day of the nmurder.? Daniel Copeland s proffered testinony
i ndi cated that Col e had a habit of snoking marijuana on the golf
course when they played, but Copeland could not recall if Cole
had snmoked on February 9, 1999, when they played golf at Fox
Hol | ow Gol f Cour se.

The trial judge acted within its discretion in ruling that
the evidence of marijuana in the victim s apartnent was sinmly
bad character evidence and was not material to any fact in
i ssue. Appellant argues that the evidence was rel evant to rebut
the State’'s theory that Appellant left ashes in the victims
si nk. This argunent fails for a nunber of reasons. First,
Appellant’s footprint was found next to the victims sink, near
a puddl e of water and scuff mark on the floor, and there was an
abundance of evidence presented regardi ng Appellant’s habit of
snmoki ng cigarettes around the tinme of the nmurder. The fact that
ashes were found in the sink, arguably left there after water
had been turned on in the sink fromeither the victimobtaining
water for her drinking cup found next to the sink, or from

Appel lant cleaning hinself after the nurder,? was proper

26Dor een Cosenzino testified that the victimdid not snoke
and she would not allow anyone to snoke inside of her
apart ment . She nmade Doreen’s husband and Stuart Cole snoke
out si de whenever they wanted a cigarette. (V29:708-09).

2Cl early, Appellant was standing near the victims sink
despite his statenents to the contrary. Not only was Appel | ant
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evi dence introduced at trial. Thus, the State and defense were
free to make perm ssible arguments regarding this evidence
during their closing argunents.

The second reason Appellant’s argunent is without nerit is
t he evi dence of the possession of nmarijuana, another crine, was
sinmply offered to prove Stuart Cole’'s bad character. Despite
Appellant’s argunment in his brief that the evidence was not
offered to show that Cole killed Ri edweg, defense counsel at
trial argued to the <contrary in his <closing argunent.
(V37:1734-37). Appellant was attenpting to argue evidence of
another crime to show that Cole may have killed the victimand
| eft the ashes in her sink.

This Court addressed the proper standard regarding the
adm ssibility of simlar fact evidence of other crimes in State
V. Savino, 567 So. 2d 892 (Fla. 1990). In Savino, the defendant
was charged with the first degree nmurder of his stepson by bl unt
trauma to the stomach. Ld. at 894. In his defense, Savino
sought to introduce evidence that his wife, the boy s natura
not her, all egedly killed her one-nont h-ol d daughter with a bl unt

i nstrunent seven years previously. |d. The trial judge refused

standing next to the sink, he was standing w thout his black
sandals on his feet. Appellant’s foot print was found in the
ki tchen, near the sink, the puddle of water, and the scuff mark
on the fl oor.
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to allow him to introduce this evidence. I n uphol ding the
court’s discretionary ruling, this Court stated:

The test for adm ssibility of simlar-fact evidence is
relevancy. Wllianms v. State, 110 So. 2d 654 (Fla.),
cert. denied, 361 U S. 847, 80 S. Ct. 102, 4 L. Ed. 2d
86 (1959). When the purported relevancy of past
crinmes is to identify the perpetrator of the crine
being tried, we have required a close simlarity of
facts, a unique or "fingerprint" type of information,
for the evidence to be relevant. Drake v. State, 400
So. 2d 1217 (Fla. 1981); State v. Misto, 427 So. 2d
1120 (Fla. 3d DCA 1983); Sias v. State, 416 So. 2d
1213 (Fla. 3d DCA), review denied, 424 So. 2d 763
(Fla. 1982). If a defendant's purpose is to shift
suspicion fromhinmself to another person, evidence of
past crimnal conduct of that other person should be
of such nature that it would be adm ssible if that
person were on trial for the present offense.
Evi dence of bad character or propensity to commt a
crime by another would not be adm tted; such evidence
shoul d benefit a crimnal defendant no nore than it
shoul d benefit the state. Relevance and wei ghing the
probative value of the evidence against the possible
prejudicial effect are the determ native factors
governing the adm ssibility of simlar-fact evidence
of other crinmes when offered by the state. These sane
factors should apply when the defendant offers such
evi dence.

ld. (enphasis added); see also White v. State, 817 So. 2d 799

(Fla.), cert. denied, 537 U. S. 1091 (2002). The Savino court

found that the trial court did not abuse its discretion in
finding that the wife's all eged abuse of a one-nonth-old child,
in a different state, in a different marriage, and in a
different manner was not sufficiently simlar to be adm ssible

in Savino's trial.
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Li kewi se, in the instant case, the trial judge found that
evi dence of possession of marijuana was not adm ssible to show
that Cole may have committed the offense. |f Cole had been on
trial for the nurder of Ci ndy R edweg, the evidence of marijuana
possessi on would not have been adn ssi bl e. In fact, in the
instant case, defense counsel successfully excluded evidence
that Appellant and his roommates used recreational drugs.
(Vv25:23). Clearly, possession of marijuana is not the type of
“fingerprint” simlarity required to be adm ssible as simlar
fact evidence of another crine.

Finally, Appellant cannot establish an abuse of the trial
court’s discretion in ruling on this matter because Appel |l ant
was not prejudiced in any manner. Appellant asserts that the
evidence was subject to two possible explanations, one
consistent with guilt and one consistent wth innocence.
Appel | ant, however, was not precluded from presenting a theory
consi stent with i nnocence. Appellant sinply could not introduce
the evidence of marijuana found in the cigarette pack.
Nevert hel ess, Appellant had other argunments available to him
regarding the ashes which were not dependent upon the
adm ssibility of the marijuana evidence. Defense counsel could
argue that the ashes were fromcigarettes found in the apartnment

given the testinony that the victims friends and boyfriend
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snoked cigarettes. Defense counsel also stated during a bench
conference that he could present a witness to testify that the
victims apartment “reeked” of incense when crinme scene
technicians were on the scene. (Vv30: 804). Thus, defense
counsel could have also argued to the jury that the ashes were
the result of burnt incense. In sum defense counsel was not
prevented from rebutting the State’'s argunent regarding the
ashes. Because Appellant has failed to establish an abuse of
the trial court’s discretion in this regard, this Court should
affirmthe trial judge s ruling.

Even if this Court finds that the trial court abused its
discretioninrefusing to permt Appellant to introduce evi dence
that the victimpossessed nmarijuana in her apartnment, the State

submts that the error was harnm ess. See State v. DiGuilio, 491

So. 2d 1129 (Fla. 1986). As noted in the discussion of Issue |

the State’'s evidence overwhelmngly established Appellant’s
guilt beyond a reasonabl e doubt. The evidence regarding the
ashes in the sink paled in conparison to the nuch stronger
evi dence establishing Appellant’s guilt: his senen stains in the
victims bedroom and on a towel in the bathroom his footprint
in the victims kitchen, the victims blood on the inside and
outside of his shorts, and his statements to |aw enforcenent

detectives and to fellow inmates. The State questioned two
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crime scene technicians about the ashes (V29:739-40; 775), and
then briefly alluded to this evidence during their 50-page
closing argunent. (V36:1693-94). Thus, the evidence
surroundi ng the ashes was not a major focus of the State’'s case
and given the other overwhel m ng evidence of Appellant’s guilt,
it obviously did not affect the jury s verdict in any manner.
Accordingly, this Court should find that any abuse of discretion

by the trial judge was harm ess beyond a reasonabl e doubt.
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| SSUE |11
THE TRI AL COURT ACTED W THI N I TS DI SCRETI ON
IN ALLOWNG THE PROSECUTOR TO | MPEACH
DEFENSE W TNESSES W TH EVI DENCE THAT THEY
VWERE SERVI NG MANDATORY LI FE SENTENCES AND I N
DENYI NG  DEFENSE COUNSEL’ S MOTI ON FOR
M STRI AL AS A RESULT OF THI S TESTI MONY.

Def ense witness, WIlliam Birchard, was housed in pod 4F9
with Appellant and Valdez Hardy in the fall of 1999. Bi rchard
claimed that Hardy was al ways questioni ng Appell ant about his
case and the only information Hardy had about Appellant’s case
came from the October 1, 1999, article in the St. Petersburg
Times.?® (V36:1607-12). During Birchard s cross-exani nation,
t he prosecutor asked the five-time convicted inmate if her
office was “currently responsible for you serving a life
sentence right now?” (V36:1613-14). Defense counsel objected
and noved for mstrial. (V36:1613-14). Counsel argued that
inquiring into the length of the sentence was inpermssible
i npeachnment . The State responded that the maxi num mandatory
life sentence was rel evant because there was nothing her office
could doif the witness commtted perjury. The court denied the

motion for mstrial. (V36:1614) . The prosecutor then asked

Birchard if he was serving a mandatory life sentence and if her

28Duri ng cross-exan nation, the w tness acknow edged that
t here were nunmerous facts Hardy knew that were not contained in
t he newspaper article. (V36:1615-19).
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office was responsible for the inposition of that sentence.
Bi rchard responded “yes” to both questions. (V36:1615).

Def ense counsel also presented the testinmony of another
i nmat e, Rodney Stafford. Stafford testified that when he
ent ered pod 4F9 in Decenber, 1999, he was nade aware t hat Val dez
Hardy was a snitch. (V36:1625-26). Stafford testified that the
whol e pod, including Appell ant, was aware of Hardy’'s reputation.
(Vv36:1623-24). Stafford also confronted i nmate Shavar Sanpson
at the Pinellas County Jail the week of Appellant’s trial about
being a snitch. (V36:1624-25). On cross-exam nation, Stafford
acknow edged that he was not aware that Hardy had given his
statenment to prosecutor’s al nost six weeks before Stafford was
ever assigned to the pod. (V36:1626). The prosecutor asked the
witness if he was serving a mandatory |life sentence courtesy of
her office, and he responded in the affirmative. Def ense
counsel objected and the trial judge overruled the objection.
(V36:1627).

Appel | ant now argues on appeal that the court erred in
denying his notion for mstrial after the prosecutor questioned
Bi rchard about his mandatory |life sentence and in overruling
def ense counsel’s objection when Stafford testified that he too
was serving a mandatory life sentence courtesy of the Sixth

Judicial Circuit’'s State Attorney’s O fice. Appellant asserts
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that the State’ s inpeachnent of these two wi tnesses tipped the
bal ance of «credibility in the favor of Hardy, thereby
contributing to, influencing, or affecting the jury's verdict.

Appellant, citing to Fulton v. State, 335 So. 2d 280 (Fla

1976), also asserts that the testinony allowed the jury to
i nproperly consider Appellant guilty “by association.”

As a general rule, a trial court’s ruling on the
adm ssibility of evidence is within the sound discretion of the
trial judge, and the court’s ruling will not be reversed unl ess
there has been a clear abuse of that discretion. VWite v.

State, 817 So. 2d 799 (Fla.), cert. denied, 537 U S 1091

(2002). Specifically, this Court has stated that the adm ssion
or rejection of inmpeaching testinmony is wthin the sound

di scretion of the trial court. MCoy v. State, 853 So. 2d 396,

406 (Fla. 2003) (stating that unless the trial court abused its
di scretion, this Court will not disturb the judgnment below);

W nner v. Sharp, 43 So. 2d 634, 635 (Fla. 1949) ("The adm ssion

or rejection of inpeaching testinony is wthin the sound
di scretion of the trial court.").

Addi tionally, this Court has previously stated that a notion
for mstrial is addressed to the sound discretion of the trial
court and "the power to declare a mstrial and discharge the

jury shoul d be exercised with great care and shoul d be done only
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in cases of absolute necessity." Ferguson v. State, 417 So. 2d
639, 641 (Fla. 1982). "[A] mstrial is appropriate only when
the error conmtted was so prejudicial as to vitiate the entire

trial." Duest v. State, 462 So. 2d 446, 448 (Fla. 1985). A

trial court’s ruling on a notion for mstrial is also subject to

an abuse of discretion standard of review. Goodwin v. State

751 So. 2d 537, 546 (Fla. 1999).

The State submits that the trial judge acted within its
di scretion in denying Appellant’s motion for mstrial and in
allowing the State to inpeach the two inmates with their
mandatory |ife sentences. Fl orida  Statutes, section
90.608(1)(b) states that a party may attack the credibility of
a wi tness by showing that the witness is biased. § 90.608(1)(b),
Fla. Stat. (2001). Section 90.610 specifically allows a party
to attack the credibility of any witness “by evidence that the
Wi tness has been convicted of a crime if the crinme was
puni shabl e by death or inprisonnment in excess of 1 year under
the [aw under which he was convicted.” 8 90.610, Fla. Stat.
(2001).

In Fulton v. State, 335 So. 2d 280 (Fla. 1976), the State

cross-exam ned a defense wi tness about his pending charge of
second degree nurder, an offense which was unrelated to the

def endant’ s charge. The State argued that the evidence of the
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pendi ng charge was relevant to show the w tness’ bias. Thi s
Court ruled that *“[a] def ense wi tness’ supposed bi as,
attributable to charges concerning a totally distinct offense,
is not a proper subject for inpeachnent.” 1d. at 284. Thi s
Court stated that a party may only bring out the fact that a
w t ness has been convicted, and may not inquire into the details
of the charge unless the witness denies the conviction. If the
witness denies the conviction or msstates the nunber of
convi ctions, counsel can introduce the prior convictions which
woul d incidentally note the specific offense. Fulton, 335 So.
2d at 284. In addressing the issue in Fulton, this Court found
that the error was not harm ess because the defense w tness’
testimony went to the heart of the defendant’s self-defense
theory. [d. at 285.

In Howard v. State, 397 So. 2d 997 (Fla. 4th DCA 1981), the

def endant was charged with battery on a police officer and
resisting arrest with violence. During her trial, a defense
witness testified that the police may have been the aggressors.
Id. at 997. On cross-exani nation, the prosecutor questioned the
wi t ness about his conviction for obstructing the police in an
effort to show his bias or prejudice against |aw enforcenent.
The appellate court found that the trial court did not err in

allowing this evidence. [d. at 997-98. The court stated:
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To show bias it is obviously necessary to show the
nature of acts by the wtness which evidence such
bias. To do this it is necessary to show and expl ain
the nature of the crime of which the w tness was
convicted. Thus we agree wth the trial court's
concl usion that conviction of a specified crine may be
i ntroduced to show bias of a w tness.

ld. at 998. The court further noted that, under appropriate
ci rcunst ances, evidence of the nature of the crime for which a
w tness has previously been convicted my be adm ssible to

denonstrate bias on the part of the wtness. ld.; see also

Strickland v. State, 498 So. 2d 1350 (Fla. 1st DCA 1986)

(hol di ng that defense w tness’ nolo contendere plea to
m sdeneanor disorderly conduct was adm ssible to show possible
bi as against the law enforcenent officers involved in the
defendant’s case).

In this case, the evidence that the two defense w tnesses
were serving mandatory |life sentences was rel evant to show bi as
agai nst the State Attorney’'s O fice and to show that there was
no renedy for the State if the witnesses commtted perjury.
Florida Statutes, section 90.608 allows a party to attack the
credibility of a witness by showi ng bias. Although courts have
restricted the use of prior conviction evidence under 90.610, a
trial court may, under appropriate circunstances, allow a party
to delve into the nature of the prior crines or the wtness’

current sentence in order to denonstrate potential bias.
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Even if the trial court erred in allow ngthis evidence, the

error was harm ess. See State v. Di@iilio, 491 So. 2d 1129,

1135 (Fla. 1986) (stating that error is harm ess where there is
no reasonable possibility that the error contributed to the
conviction). This case is distinguishable fromthe cases relied

on by Appell ant. In Fulton, supra, the court found that the

error was not harm ess because it went to the heart of the

def endant’ s defense theory. Simlarly, in Reeves v. State, 711

So. 2d 561 (Fla. 2d DCA 1997), the court found reversible error
when the State questioned the sole defense wtness, the
defendant’s brother, about his incarceration on a traffic

offense. In Roper v. State, 763 So. 2d 487 (Fla. 4th DCA 2000),

the trial court allowed the State to elicit the fact that a
def ense witness was currently incarcerated at the South Florida
Reception Center. |In closing argunent, the prosecutor focused
on the conflict between the arresting officer and the defense
wi t ness?® and chal l enged the credibility of the defense w tness
with the evidence that he was incarcerated at the reception
center. The appellate court reversed and found the error
harnful because of the considerable conflict between the

arresting officer and the defense witness. Roper, 763 So. 2d at

2The defense w tness observed the officer arrest the
def endant and the witness contradicted the officer’s testinony
regarding the arrest. |d. at 488.
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490-91.

Unli ke these cases, any alleged error in this case was
harm ess beyond a reasonabl e doubt. Appel l ant states in his
brief that the error was not harmnl ess because “[t]he jury had to
decide whether to believe State wtness Hardy or defense
wi tnesses Birchard and Stafford.” Initial Brief of Appellant at
71. Contrary to Appellant’s assertion, the jury s verdict did
not revolve around a credibility determ nation between Val dez
Hardy and the two defense inmate wtnesses. Unli ke the

situation in Reeves, Roper or Fulton, this case was not a

credibility contest between two groups of wtnesses. As
detailed earlier in this brief, the State had sufficient and
overwhel m ng evidence of Appellant’s guilt w thout having to
utilize Hardy's corroborating testinony. Also, unlike Roper
t he prosecutor in the instant case did not chall enge the defense
wi tnesses’ credibility in closing argunent based on their
i ncarceration.

Furthernmore, contrary to Appellant’s assertion, there was
no issue of spill-over or “guilt by association.” The jury
coul d not contribute the Pinellas County Jail’s act of assigning
various inmates to Appellant’s particular pod as a voluntary
“association” by Appellant. Also, the jury would not associate

Birchard or Stafford s mandatory life sentences as reflecting on
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Appellant in any way;, they were sinmply housed together in the
sane pod. Rather, a review of the record denonstrates that the
jury found Appellant guilty of first degree nmurder based on the
overwhel m ng evidence of his guilt. Thus, this Court shoul d
find that any error in the inpeachnment of these two defense

w tnesses was harm ess beyond a reasonabl e doubt.
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| SSUE |V
THE TRI AL JUDGE ACTED W THI N I TS DI SCRETI ON
I N DENYI NG APPELLANT'S MOTION IN LIMNE
SEEKI NG TO EXCLUDE EVI DENCE THAT APPELLANT
HAD A VERBAL ARGUMENT W TH HI'S FI ANCEE
SHORTLY BEFORE THE MURDER.

Prior to trial, Appellant filed a nmotion in |imne seeking
to exclude evidence fromhis taped statenent to detectives that
he had argued with his fiancee shortly before the nurder.
(V21: 3821-22).

Def ense counsel asserted that Appellant’s argunent with his
fiancee, Mary Parent, about each of them cheating on each other
was not relevant to any issues in the case. (SR 20-22). The
State argued that Appellant’s statenment was relevant to show
t hat he was angry and the argunment was “part and parcel of what
set him off.” The prosecutor also noted that the change in
Appellant’s tone of voice when discussing the argument was
relevant to show his anger. (SR 20; 24-26). The trial court
deni ed Appellant’s notion in |imne, and defense counsel renewed
his objection to this testinmony prior to the tape being played
to the jury. (SR 25-26; V34:1366). A trial court’s ruling
regardi ng the adm ssion of evidence is reviewed by this Court

under the abuse of discretion standard of review. VWhite v.

State, 817 So. 2d 799 (Fla.), cert. denied, 537 US. 1091

(2002); Ray v. State, 755 So. 2d 604, 610 (Fla. 2000). In the
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case at bar, the State submts that the trial court acted within
its discretion by refusing to exclude the conversation about
Appellant’s fight with his fiancee fromhis taped statenent to
det ecti ves. The evidence of Appellant’s argument with his
fiancee was relevant to the State’'s case-in-chief in that it
showed a possible notivation for the nurder, it denonstrated
Appel l ant’s tendency to give the detectives false information,
and it showed Appellant’s change in denmeanor after being
confronted with the argunent.

The State’s theory bel ow was that Appellant’s argunment with
his fiancee was part and parcel of what notivated himto commt
the nurder and what “set himoff.” Only an hour or two after
the argunent, he committed the heinous and torturous nurder of
Cindy Riedweg. Also, the State argued to the trial judge that
during the post-Mranda interrogation, Appellant’s voice and
deneanor changed when t he detectives began questi oni ng hi mabout
his argunment with Mary Parent and his act of cheating on her
with Renee Listopad. Furthernore, throughout this conversation
concerning his fiancee, Mary Parent, and his girlfriend, Renee
Li st opad, Appellant made nunerous contradictory statements to

detectives.3 For instance, Appellant began by denying that he

30Al t hough not argued by the State below, this would be a
valid evidentiary basis to support the trial court’s ruling.
See Robertson v. State, 829 So. 2d 901, 906 (Fla. 2002) (The
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had an argunment with Mary Parent, and subsequently adm tted t hat
t hey had an argunent about cheating on each ot her and he hung up
on her. (V34:T37-39). Appellant initially denied seeing Renee
Li stopad, but when the detectives confronted Appellant wth
information that they had obtained from Renee, Appellant
admtted that he had slept with Renee a few days earlier.
(V34:T39-41). Appellant clainmed that he was not cheating on his
fiancee when he slept with Renee Listopad because he had broken
up with Mary Parent. (V34: T40-41). Mary Parent, however,
testified that they were still together in February, 1999, and
she was planning on returning to Florida on February 14, 1999,
so they could get married. (V36: 1634- 35). Thus, because
Appel l ant’s statenment to detectives regarding his argument with
Mary Parent was relevant to the State’'s case, and was not
unfairly prejudicial to Appellant, the trial court properly
deni ed Appellant’s notion in |imne.

Even if this Court finds that the trial judge erred in

“tipsy coachman" doctrine allows an appellate court to affirma
trial court that "reached the right result, but for the wong
reasons” so long as there is any basis which would support the
judgnment in the record); see also Muhammd v. State, 782 So. 2d
343, 359 (Fla. 2001) ("The trial <court's ruling on an
evidentiary matter will be affirmed even if the trial court
ruled for the wong reasons, as long as the evidence or an
alternative theory supports the ruling.").
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allowing the State to introduce this portion of Appellant’s
taped statenent, the error was harm ess beyond a reasonable

doubt . See State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

The evidence of the argunent was not a major focus of the
State’s case and was not highlighted in closing argunents.
Addi tionally, when Mary Parent testified as a defense w tness,
she explained their tenpestuous relationship and informed the
jury that even after the argunment on February 9, 1999, she
call ed Appellant back and they nade up and each said “I |ove
you.” (V36:1636-37). The fact that Appellant had argued wth
his fiancee, even iif inproperly admtted, could not have
affected the jury s verdict in any way given the abundance of
evi dence establishing Appellant’s guilt beyond a reasonable
doubt. Thus, this Court should affirmthe trial court’s ruling
on Appellant’s nmotion in |inne.

Addi tionally, although not raised by Appellant, the State
would note that Appellant’s sentence is proportionate when
conpared with other capital cases. This Court has previously
stated that its proportionality review does not involve a
recounting of aggravati ng factors versus mtigating
circumstances but, rather, <conpares the case to simlar

defendants, facts and sentences. Tillman v. State, 591 So. 2d

167 (Fla. 1991). 1In conducting its proportionality review, this
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Court conpares the case under review to others to determne if

the crime falls within the category of both (1) the nost

aggravated, and (2) the least mtigated of nurders. Alneida v.

State, 748 So. 2d 922, 933 (Fla. 1999).

Clearly, Appellant’s death sentence is proportionate when
conpared to other cases. A review of the facts established in
the instant case denonstrates the proportionality of the death

sentence i nposed. See Wiite v. State, 817 So. 2d 799 (Fla.)

(finding death sentence proportionate when defendant stabbed

victim fourteen tines and slit her throat), cert. denied, 537

U.S. 1091 (2002); Singleton v. State, 783 So. 2d 970 (Fla. 2001)

(stating that defendant’s death sentence was proportionate in
st abbi ng nmurder where the two aggravating factors of HAC and
prior violent felony conviction outweighed statutory mtigators
of extrenme nental disturbance, inability to appreciate the
crimnality of conduct, the defendant's age and nine

nonstatutory mtigators); Mnsfield v. State, 758 So. 2d 636

(Flla. 2000) (upholding death sentence where two aggravators,
hei nous, atrocious, or cruel and crime commtted during the
conm ssion of a sexual battery, outweighed five nonstatutory
mtigators).

In the instant case, there are four substantial aggravating

factors: (1) prior violent felony conviction; (2) prior felony
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conviction and wunder sentence of comunity control; (3)
commtted during a burglary; and (4) HAC This Court has
previously stated that HAC is one “of the npst serious
aggravators set out in the statutory sentencing schene."

Larkins v. State, 739 So. 2d 90, 95 (Fla. 1999). The

aggravating factors far outweigh the insubstantial mtigation
found in this case: (1) Appellant’s age; (2) his quality of
being a caring parent; (3) his famly background; (4) his
capacity to formpersonal rel ati onships; and (5) his behavior in
court. Accordi ngly, when this Cour t conduct s its
proportionality review, it should affirm Appellant’s death
sentence based on a finding that the instant case is one of the
nost aggravated and |least mtigated of first degree murders.
| SSUE V

APPELLANT | S BARRED FROM ARGUI NG ON DI RECT

APPEAL THAT H'S DECISION TO WAIVE THE

PRESENTATI ON OF M Tl GATI NG EVI DENCE TO THE

JURY WAS NOT A KNOW NG AND VALI D WAl VER.

Appel | ant argues that he did not knowi ngly and voluntarily
wai ve his right to a jury in the penalty phase of his trial or
his right to present mtigating evidence to the jury. The gi st
of Appellant’s claimis that it was not a know ng wai ver because
the trial court did not informhimthat he had the right to have
the jury determ ne whether the State had proven an aggravating

circunstance sufficient to justify the inposition of the death
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penal ty.

The norning after the jury convicted Appellant of first
degree nurder, he filed a notion, against the advice of his
three attorneys, waiving his right to present mtigating
evidence to the jury. (V24:4310-11; V37:1827-32). Def ense
counsel informed the court that this was not an event that just
sprang up, but was sonet hi ng Appel | ant had been considering for
sone time. (V37:1827-28). Appellant had the benefit of three
experi enced defense attorneys advi si ng hi magai nst the deci sion,
but ultimately Appell ant decided to forego presenting mtigating
evidence to the jury and opted to present it to the trial court
in summary fashion. After the trial judge conducted a colloquy
with Appellant regarding his waiver, the trial judge inquired
whet her there was an aggravating factor justifying the need for
a penalty phase. (V37:1829-36). Defense counsel conceded that
at | east one aggravating circunstance was established; Appellant
had been convicted of a felony and was on conmunity control at
the time of the nurder. (V37:1833-36). Appellant never noved
the trial court to withdraw his waiver of a jury recomendati on.

This Court has held that a defendant is barred from
attacking the validity of his waiver of a jury recomrendation if
he did not preserve the issue below by nmoving to withdraw the

waiver. Giffinv. State, 820 So. 2d 906 (Fla. 2002); Spann v.
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State, 28 Fla. L. Weekly S784 (Fla. Apr. 3, 2003). In Giffin,
t he defendant pled guilty to the charges and waived his right to
a sentencing jury. The trial judge, Judge Brandt Downey (the
sane judge as in the instant case), conducted a colloquy with
Giffin to ensure that he understood the nature and inportance
of the rights he was relinquishing. Giffin, 820 So. 2d at 912.
This Court stated that the standard to determ ne the
voluntariness of a waiver is simlar to that of determ ning the

validity of a plea. 1d. (relying on Lanadline v. State, 303 So.

2d 17 (Fla. 1974) and Boykin v. Al abama, 395 U. S. 238 (1969)).
Because Giffin did not raise the voluntariness of his waiver
with the trial court, this Court held that “the failure of a
capi tal defendant to first attack the voluntariness of a waiver
of a sentencing jury at the trial court precludes review on

direct appeal.” 1d. at 913; see also Spann v. State, 28 Fla. L.

Weekly S784 (Fla. Apr. 3, 2003) (followng Giffin and finding
that the claim was not preserved for direct appeal review, the
def endant may only raise the claimby collateral attack through
a postconviction notion).

Even if this claimwas preserved, a review of the record
denonstrates that Appellant know ngly and voluntarily waived his
right to a penalty phase jury and conceded that an aggravating

factor was established. In Wiornos v. State, 676 So. 2d 966
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(Fla. 1995), this Court rejected Wiornos’ contention that her
plea was invalid where the record showed that she was
represented by counsel who assured the court that her plea was
know ng and voluntary. This Court stated:

The obvious evil addressed by the United States
Suprenme Court in Boykin [v. Alabama, 395 U. S. 238, 89
S.C. 1709, 23 L.Ed.2d 274 (1969)] was of poorly
advi sed defendants unwittingly subjecting thensel ves
to death penalties by a guilty plea, or of facts that
sinply do not nerit a death penalty. W believe that
this is the type of "prejudice" contenplated by rule
3.172(1). Here, however, the record substantially and
conpetently supports the trial court’s finding of a
basis to accept the plea. Wlornos herself indicated
she was aware of the penalties she faced, knew the
ri ghts she was abandoni ng, and voluntarily had agreed
to plead guilty. Although the procedures used bel ow
were not the nost desirable, they neverthel ess did not
prejudice Wornos wthin the nmeaning of rul e
3.172(1). The record refutes any contention she was
poorly advised or unwittingly subjected herself to the
death penalty, and the facts here are of a kind that
woul d warrant the death penalty in a full trial.

Wior nos, 676 So. 2d at 968-70 (enphasis added).

Appel l ant, |ike Wiornos, has failed to establish actual
prejudice fromany alleged failure of the judge to i nform hi mof
t he various nuances of a penalty phase. In addition to the
trial court, Appellant had the benefit of three experienced
def ense attorneys informng himof his rights and advising him
agai nst waiving the jury recommendation. In Giffin, this Court
suggested that a rule simlar to Florida Rule of Crimnal

Procedure 3.172(c) be created to provide a checklist for trial
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judges to ensure that defendants are aware of “all the rights
relinqui shed through a wai ver (i.e., presentation of mtigation,
advi sory nature of jury, etc.).” Giffin, 820 So. 2d 906, 913
n.9 (Fla. 2002). This Court stated, “[o0]f course, an attendant
requi renment of a showi ng of prejudice would also apply just as
provided for by rule 3.172(i) in the context of a plea.” 1d.
(enphasi s added). Here, Appellant cannot denonstrate any
prejudice as a result of the waiver of a jury recommendati on.
Thus, even if this Court were to address Appellant’s unpreserved

claim the claimis wthout nerit.
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| SSUE VI
APPELLANT S  CONSTI TUTI ONAL CHALLENGE TO
FLORI DA’ S DEATH PENALTY STATUTE IS W THOUT
MERI T.
Appel l ant argues that Florida's death penalty statute,
Fl orida Statutes, section 921.141, is facially unconstitutional
because it violates the Sixth Amendment of the United States

Constitution as interpreted by the United States Supreme Court

in Ring v. Arizona, 536 U S. 584 (2002). Appellant specifically

alleges that the Sixth Amendment requires that aggravating
factors be found by the jury. Of course, as noted in the
di scussion of the previous issue, Appellant voluntarily and
knowi ngly waived his right to a jury penalty phase and opted to
present mitigation to the trial judge and allow the judge to
determ ne the existence of aggravating and mtigating factors.

Initially, Appellee submts that the instant claim is
procedural ly barred since Appellant wai ved the right to have the
jury find the existence of an aggravating circunstance at the
penal ty phase. It is clear that Appellant did not at the tine
of his waiver of a jury penalty phase claim that the Sixth
Amendnment required the jury to find an aggravating factor. In
fact, Appellant conceded at that time that an aggravating factor
exi sted based on his prior felony conviction and comrunity

control status. While Appellant m ght contend that Ri ng had not
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been decided at the time of trial, that fact does not suffice to
avoid the procedural default. VWhat is inmportant is not the
exi stence of a particular decision but whether the tools were

avai l able to construct the argunent. Engle v. lsaac, 456 U. S.

107, 133 (1982); Pitts v. Cook, 923 F.2d 1568, 1571-1572 (1lith

Cir. 1991). The Sixth Amendnment right to jury trial has al ways
been known and the tools have been avail able for the defense to

construct the argument. See Proffitt v. Florida, 428 U S. 242,

252 (1976) (holding Constitution does not require jury

sentencing); Hildwin v. Florida, 490 U.S. 638 (1989) (“This case
presents us once again with the question whether the Sixth
Amendnent requires a jury to specify the aggravating factors
that permt the inposition of capital punishnent in Florida.”);

Spaziano v. Florida, 468 U.S. 447 (1984). The decision in Ring

was not required as a predicate for counsel to assert his Sixth
Amendment claimin a tinmely and appropriate fashion.
In viewof this procedural bar, Appellant attenpts to franme

his constitutional challenge as fundanental error. However,

al l egations involving Ring and/or its predecessor, Apprendi V.

New Jersey, 530 U.S. 466 (2000), fail to constitute fundanental

error. In Barnes v. State, 794 So. 2d 590 (Fla. 2001), this

Court found an all eged Apprendi error had not been preserved for

appellate review. The United States Suprene Court has al so held
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that an Apprendi claimis not plain error. United States v.
Cotton, 535 U. S. 625 (2002) (holding an indictnment’s failure to
include the quantity of drugs was an Apprendi error but it did
not seriously affect fairness, integrity, or public reputation
of judicial proceedings, and thus did not rise to | evel of plain
error). These cases confirm that any possible constitutiona
violation under Ring or Apprendi is not "fundanental error”
warranting judicial review of an unpreserved claim

Even if preserved for review, this Court has consistently
upheld Florida’s death penalty statute in response to

constitutional chall enges under Ring. See King v. More, 831

So. 2d 143 (Fla. 2002); Bottoson v. Moore, 833 So. 2d 693 (Fla.

2002); Marquard v. State, 850 So. 2d 417, 431 n 12 (Fla. 2002);

Chavez v. State, 832 So. 2d 730, 767 (Fla. 2002); Bruno v.

Moore, 838 So. 2d 485 (Fla. 2002); Fotopoulos v. State, 838 So.

2d 1122 (Fla. 2002); Lucas v. State, 841 So. 2d 380 (Fla. 2003);

Porter v. Crosby, 840 So. 2d 981 (Fla. 2003) (“Contrary to

Porter’s claim, we have repeatedly held that the maxi mum
penalty under the statute is death and have rejected the other

Apprendi argunents.”); Spencer v. State, 842 So. 2d 52 (Fla.

2003); Conahan v. State, 844 So. 2d 629 (Fla. 2003); Anderson v.

State, 841 So. 2d 390 (Fla. 2003); Cole v. State, 841 So. 2d 409

(Fla. 2003); Doorbal v. State, 837 So. 2d 940 (Fla. 2003);
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Kornondy v. State, 845 So. 2d 41 (Fla. 2003); Jones v. State,

845 So. 2d 55 (Fla. 2003); Lugo v. State, 845 So. 2d 74 (Fla.

2003); Lawrence v. State, 846 So. 2d 440 (Fla. 2003); Banks v.

State, 842 So. 2d 788 (Fla. 2003); Gimv. State, 841 So. 2d 455

(Fla. 2003), Butler v. State, 842 So. 2d 817 (Fla. 2003);

Chandler v. State, 848 So. 2d 1031, 1034 n.4 (Fla. 2003); Pace

v. State, 854 So. 2d 167 (Fla. 2003); Cooper v. State, 28 Fla.

L. Weekly S497 (Fla. June 26, 2003); Duest v. State, 855 So. 2d

33 (Fla. 2003); Bl ackwel der v. State, 851 So. 2d 650 (Fla

2003); Wight v. State, 28 Fla. L. Wekly S517 (Fla. July 3,

2003). See also Nelson v. State, 850 So. 2d 514 (Fla. 2003);

Caballero v. State, 851 So. 2d 655 (Fla. 2003); Belcher v.

State, 851 So. 2d 678 (Fla. 2003); Allen v. State, 854 So. 2d

1255 (Fla. 2003); Fennie v. State, 855 So. 2d 597 (Fla. 2003);

Onen v. Crosby, 854 So. 2d 182 (Fla. 2003); MCoy v. State, 853

So. 2d 396 (Fla. 2003); Conde v. State, 28 Fla. L. Wekly S669

(Fla. Sept. 4, 2003); Stewart v. State, 28 Fla. L. Wekly S700

(Fla. Sept. 11, 2003); Jones v. State, 855 So. 2d 611 (Fla

2003); Rivera v. State, 28 Fla. L. Wekly S704 (Fla. Sept. 11,

2003); Davis v. State, 28 Fla. L. Wekly S692 (Fla. Sept. 11,

2003); Anderson v. State, 28 Fla. L. Weekly S731 (Fla. Sept. 25,

2003); Henry v. State, 28 Fla. L. Wekly S753 (Fla. Oct. 9,

2003); Cumm ngs-El v. State, 28 Fla. L. Wekly S757 (Fla. Oct.
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9, 2003); Johnston v. State, 28 Fla. L. Wekly S779, 783 (Fla.

Oct. 16, 2003); Omen v. State, 28 Fla. L. Weekly S790, 795 (Fl a.

OCct. 23, 2003). Since Florida s death penalty statute does not
suffer fromthe constitutional infirmties that resulted in the
remand to Arizona in Ring, Appellant is not entitled to relief.

Finally, Appellant’s specific Ring claimis wthout nerit
in the instant case given his prior felony convictions. Since
the defect alleged to invalidate the statute - lack of jury
findings as to an aggravating circunstance - 1is not even
inmplicated in this case due to the exi stence of the prior felony
convictions, Appellant has no standing to challenge any
potential error in the application of the statute. Accordingly,

this Court should deny Appellant’s claim
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| SSUE VI I
APPELLANT’ S ARGUMENT THAT HI S DEATH SENTENCE
I S UNCONSTI TUTI ONAL BECAUSE THE AGGRAVATI NG
FACTORS WERE NOT CHARGED IN THE | NDI CTMENT
| S W THOUT MERIT.

Appel | ant argues that the trial court erred in denying his
motion to declare Florida Statutes, section 921.141(5)
unconstitutional because the State failed to allege the
aggravating circunstances in the indictnent. Appel | ant noved
prior to trial to preclude the death penalty and death
qualification of the jury on the grounds that the indictnent did
not all ege the applicable aggravating circunstances. (SR 1-13;
V25: 29- 35). The trial court denied Appellant’s notion.
(V25: 34- 35) .

As noted in the previous issue, this Court has consistently

rejected this argunent. In the recent case of Blackwelder v.

State, 851 So. 2d 650 (Fla. 2003), this Court specifically
rejected the argument that the indictment nust allege the

aggravating factors. See also Porter v. Crosby, 840 So. 2d 981,

986 (Fla. 2003) (finding “neritless” claim that aggravating
circunst ances nust be charged in the indictnment). |In Kornondy
v. State, 845 So. 2d 41, 54 (Fla. 2003), this Court stated that
Ring does not require that the defendant receive notice of the
aggravating factors that the State will present at sentencing.
Appel l ant has failed to offer any conpelling reason for this
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Court to reconsider its long |line of precedent with regards to
this issue. Accordingly, this Court should affirm Appellant’s
convi ction and sentence of GDAGI USI ON

In conclusion, Appellee respectfully requests that this
Honorabl e Court affirmthe trial court’s judgnent and sentence

of deat h.
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