I N THE SUPREME COURT OF FLORI DA

KENNETH LOUI S DESSAURE,
Appel | ant ,

VS.
STATE OF FLORI DA,

Appel | ee.

Case No. SC02-286

APPEAL FROM THE ClI RCUI T COURT
I N AND FOR PI NELLAS COUNTY

STATE OF FLORI DA

REPLY BRI EF OF APPELLANT

JAMES MARI ON MOORMAN
PUBLI C DEFENDER
TENTH JUDI Cl AL CI RCU T

PAUL C. HELM
Assi st ant Public Def ender
FLORI DA BAR NUMBER 0229687

Public Defender's Office
Pol k County Courthouse

P. O. Box 9000--Drawer PD
Bartow, FL 33831

(863) 534-4200

ATTORNEYS FOR APPELLANT



TOPI CAL | NDEX TO BRI EF

PRELI M NARY STATEMENT . .. ... . e 1

ARGUNENT . . 2

| SSUE |

THE TRI AL COURT ERRED BY DENYI NG

APPELLANT" S MOTI ON FOR M STRI AL WHEN THE

PROSECUTOR COMMENTED ON HI'S RI GHT TO

SILENCE I'N HER OPENI NG STATEMENT. ............. 2
| SSUE ||

THE TRI AL COURT ERRED BY EXCLUDI NG DEFENSE

EVI DENCE THAT ASHES FOUND I N Rl EDWVEG S SI NK

MAY HAVE BEEN LEFT THERE BY STUART COLE AND

BY ALLOW NG THE PROSECUTOR TO ARGUE THAT

THE ASHES WERE EVI DENCE OF APPELLANT' S

| DENTI TY AS THE PERPETRATOR OF THE

HOM CIDE. . ... . . e 5
| SSUE |11

THE TRI AL COURT ERRED BY ALLOW NG THE

PROSECUTOR TO | MPEACH DEFENSE W TNESSES

W TH EVI DENCE THAT THEY WERE SERVI NG

MANDATORY LI FE PRI SON SENTENCES. ............. 11
| SSUE VI

THE DEATH SENTENCE MUST BE VACATED BECAUSE

THE FLORI DA DEATH PENALTY STATUTE VI OLATES

THE SI XTH AMENDMENT RI GHT TO HAVE

AGGRAVATI NG Cl RCUMSTANCES FOUND BY THE

JURY. 13

CERTI FICATE OF SERVICE ... ... .. . . i 16




TABLE OF ClI TATI ONS

Cases

Al mrendarez-Torres v. United States, 523 U. S. 224,
118 S. Ct. 1219, 140 L.Ed.2d 350 (1998)

Apprendi v. New Jersey, 530 U. S. 466, 490 (2000)
Chapman v. California, 386 U S. 18, 24 (1967)
Dailey v. State, 594 So.2d 254, 257-58 (Fla. 1991)
Duest v. State, 855 So.2d 33, 48 (Fla. 2003)
Fulton v. State, 335 So.2d 280, 284 (Fla. 1976)
Goodwin v. State, 751 So.2d 537, 542-43 (Fla. 1999)
Giffin v. State, 639 So.2d 966, 968 (Fla. 1994),
cert. denied, 514 U.S. 1005 (1995)

Heath v. State, 648 So.2d 660, 663-64 (Fla. 1994)
Howard v. State, 397 So.2d 997 (Fla. 4th DCA)

revi ew deni ed, 408 So.2d 1093 (Fla. 1981)
Jorgenson v. State, 714 So.2d 423, 427 (Fla. 1998)
Know es v. State, 848 So.2d 1055, 1057 (Fla. 2003)
Morgan v. State, 453 So.2d 394, 397 (Fla. 1984)
Par ker v. Dugger, 498 U.S. 308, 318 (1991)

Ring v. Arizona, 536 U.S. 584, 589 (2002)

Rodri guez v. State, 753 So.2d 29, 37 (Fla. 2000)

PAGE NO

W |

[ I=
N N [ o w o o



Sexton v. State, 697 So. 2d 833, 836-37 (Fla. 1997) 7
State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla. 1986) 3, 8, 14
State v. Marshall, 476 So.2d 150, 151 (Fla. 1985) 3
Strickland v. State, 498 So.2d 1350 (Fla. 1st DCA 1986) 10, 11
Stringer v. Black, 503 U S. 222, 232 (1992) 14
Washi ngton v. Texas, 388 U. S. 14, 19 (1967) 8
WIllianms v. State, 28 Fla. L. Weekly at S853 3
Zani cchi v. State, 679 So.2d 40, 41 (Fla. 4th DCA 1996) 8



PRELI M NARY STATEMENT

This brief is filed in reply to the Answer Brief of
Appel l ee, the State of Florida. Appellant will rely on the
arguments presented in his Initial Brief for Issues IV, V, and
VIT.

References to the record on appeal are designated by V

and the volunme nunber, followed by the page nunber(s).



ARGUMENT

| SSUE |
THE TRI AL COURT ERRED BY DENYI NG
APPELLANT'S MOTION FOR M STRIAL WHEN THE
PROSECUTOR COWMMENTED ON HIS RIGHT TO
SI LENCE | N HER OPENI NG STATEMENT.
The prosecutor inplicitly comented upon Appellant’s
right to remain silent during her opening statement by telling
the jury:

In this particular case, as Kenneth Dessaure said
hi msel f, there is [sic] only two people that know

exactly what occurred in that apartnment. So,
therefore, it is nmy job to take the physical
evi dence, t he scientific evi dence, t he

phot ographs, the wi tnesses’ statenents, experts,
scientists, forensic technicians, and reconstruct
what occurred for you.

[ V27 350]

Both the trial prosecutor [V27 351] and counsel for
appel l ee, Answer Brief, p. 52, have attenpted to justify these
remarks as coments on the evidence to be presented at trial
because the State later presented Valdez Hardy' s testinony
t hat Dessaure said, “can’t nobody say he killed her. Don’ t
nobody know what happened but him and her.” [ V28 635]
However, these attenpts nust fail. The prosecutor’s remarks
were i nperm ssible coments on Dessaure’s constitutional right

to remain silent because they were “fairly susceptible of

being interpreted as referring to [Dessaure’ s] failure to



testify[.]” See Rodriguez v. State, 753 So.2d 29, 37 (Fla.
2000) . A juror could reasonably interpret the remarks as
meaning that only Cindy Riedweg and Kenneth Dessaure knew
exactly what happened, Riedweg was dead, and Dessaure woul d
not testify. | ndeed, counsel for appellee candidly
“acknow edges that this Court has determned that simlar
comments have inpernmissibly highlighted the defendant’s
decision not to testify,” citing Rodriguez; Heath v. State,
648 So.2d 660, 663-64 (Fla. 1994); Dailey v. State, 594 So. 2d
254, 257-58 (Fla. 1991); and State v. Marshall, 476 So.2d 150,
151 (Fla. 1985). Answer Brief, p. 52-53.

Appellee’s principal argunent is that the error in
denying the nmotion for mstrial was harmnml ess because, “The
evidence in the instant case is overwhel m ng agai nst Appell ant
and the brief comment in the prosecutor’s |engthy opening
statenent was not so prejudicial as to vitiate the entire
trial.” Answer Dbrief, p. 53-54. However, this Court has
repeatedly ruled that the harmess error test is not an
overwhel m ng evidence test. Wlliams v. State, 28 Fla. L.
Weekly S853 (Fla. Dec. 11, 2003); Knowles v. State, 848 So.2d
1055, 1057 (Fla. 2003); Goodwin v. State, 751 So.2d 537, 542-
43 (Fla. 1999); State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla.
1986). In DiGuilio, at 1139, this Court expl ained:

The question is whether there is a reasonable
possibility that the error affected the verdict.
The burden to show the error was harml ess nust

remain on the state. If the appellate court
cannot say beyond a reasonable doubt that the
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error did not affect the verdict, then the error
is by definition harnful.

Accord, WIllianms v. State, 28 Fla. L. Wekly at S853.

There is at Ileast a reasonable possibility that the
prosecutor’s comments on Dessaure’s failure to testify
affected the jury' s verdict. Because her remarks highlighted
Dessaure’s failure to testify, it is at |east reasonably
possi bl e that one or nmore jurors considered Dessaure’s failure
to provi de an i nnocent expl anation for t he State’s
circunmstantial evidence in deciding that he was gquilty of
first-degree nurder. Such consideration of Dessaure’s failure
to testify would violate the Fifth Anmendnment and Article 1|,
section 9, Florida Constitution, and deprive Dessaure of the
fair trial to which he was entitled under the due process
cl auses of the Fourteenth Anmendnment and Article |, section 9,
Fl orida Constitution.

Appel | ee al so suggests that the proper remedy for the
prosecutor’s msconduct in comenting on Dessaure’ s silence
woul d be bar disciplinary action rather than reversal for a
new trial on the theory that reversal punishes the people of
the State of Florida. Answer Brief, p. 54. Appel | ant
guestions whether counsel for Appellee is seriously wurging
this Court to consider subjecting the prosecutor to
di sciplinary action for her conduct in this case. Regar dl ess
of whether such action would be warranted, it would certainly

not provide an adequate renedy for the violation of Dessaure’s
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constitutional rights. The State of Florida, through the
actions of the trial prosecutor, deprived Dessaure of a fair
trial. Puni shing the prosecutor would not restore the
fairness of the trial. The only appropriate renmedy for
Dessaure would be to reverse his conviction and remand for a
new trial in which the State nust scrupulously honor his
constitutional rights. Reversal of Dessaure’s conviction for
a new trial would not “punish” the people of the State of
Florida. The constitutional rights to remain silent and to a
fair trial when accused of crime belong to all the citizens of
Fl orida, who have an abiding and fundanmental interest in
protecting and preserving those rights agai nst encroachnent by

t he governnment.

| SSUE 11

THE TRI AL COURT ERRED BY EXCLUDI NG DEFENSE
EVI DENCE THAT ASHES FOUND I N RI EDWEG S SI NK
MAY HAVE BEEN LEFT THERE BY STUART COLE AND
BY ALLOW NG THE PROSECUTOR TO ARGUE THAT
THE ASHES WERE EVIDENCE OF APPELLANT' S
| DENTITY AS THE  PERPETRATOR OF THE
HOM CI DE.

Section 90.401, Florida Statutes (2001), provi des,

“Rel evant evidence is evidence tending to prove or disprove a

mat erial fact.” Appel | ee m squotes this statute by omtting
the words “or disprove.” Answer Brief, p. 60. Appel | ee’ s
om ssion is significant. As m squoted by Appellee, the



statute would permt the adm ssion of evidence only if it
tended to prove a fact in issue. Appel | ee’ s version would
allow the State to present evidence to prove guilt but would
not allow the defense to present evidence to disprove guilt.
The statute ensures the fairness of trials by allow ng either
party to present evidence that would tend to prove or disprove
a fact in issue. The fundanmental test for the admi ssibility
of any evidence is relevance, i.e., whether it tends to prove
or disprove a material fact in issue. Jorgenson v. State, 714
So.2d 423, 427 (Fla. 1998); Giffin v. State, 639 So.2d 966,
968 (Fla. 1994), cert. denied, 514 U S. 1005 (1995).

The State placed the origin of the ashes in Riedweg s
sink in issue by arguing that they nust have been left there
by Dessaure because he snoked cigarettes, his foot print was
on the floor near the sink, and Ri edweg woul d have washed t hem
away since she was a neticul ous housekeeper. [ V36 1693-94]
It was fundamentally unfair to exclude defense evidence that
tended to disprove the State’s contention by showi ng that the
ashes could have conme from a marijuana cigarette snoked by
Stuart Col e. The State argues that there is no evidence that
Col e snmoked marijuana in the apartnment that day, Answer Brief,
p. 61, but there is no direct evidence that Dessaure snmoked a
cigarette in the apartnent that day. Both argunents are based
on inferences from circunstantial evidence. The State also

argues that the defense could have argued that the ashes cane



fromincense, Answer Brief, p. 65, but the odor of incense in
the apartment was part of the circunmstantial evidence that
marij uana had been snoked in the apartnent. Both parties are
entitled to introduce circunstantial evidence tending to prove
or disprove the fact in issue, and to argue reasonable
i nferences fromthat evidence.

Appel | ee asserts, “Despite Appellant’s argunment in his
brief that the evidence was not offered to show that Cole
killed Riedweg, defense counsel at trial argued to the
contrary in his closing argunent. (V37:1734-37) Appel | ant
was attenpting to argue evidence of another crine to show that

Cole may have killed the victim and left the ashes in her

sink.” Answer Brief, p. 62. The record does not support
appel l ee’ s argunent. Def ense counsel did not argue that Cole
killed Ri edweg. | nstead, he discussed discrepancies in the

State’'s evidence: Dessaure’s blood was not found in Ri edweg’ s
apart ment. Cole’s blood was found on Riedweg’s chair, but
could have been placed there at any tine he had been in her
apartnments over a two-and-a-half year time period. [V37 1734-
35] Cole could not have killed Ri edweg because he was pl aying
golf from1:30 to 6:00 p.m on the day of the hom cide. [V37
1735] Detective Klien told Cole that Ri edweg had been killed
at 3:30 a.m the following norning, and Cole was distraught
and cried, yet the apartnment conplex manager had seen Col e at
the crime scene around 7:00 p.m on the night of the hom cide,
and Dani el Copel and di scussed a news report about it with Cole
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at 11:00 p.m [V37 1135-37]

Appel | ee discusses the standard for admssibility of
simlar fact evidence of other crinmes. Answer Brief, p. 63-
64. Evi dence about marijuana found in R edweg’s apartnent and
Cole’s marijuana habit is obviously not simlar fact evidence
in a murder trial, and defense <counsel did not try to
introduce it as such. \When evidence is otherwi se relevant to
a material fact in issue, simlarity with the charged of fense
is not required. See Sexton v. State, 697 So. 2d 833, 836-37
(Fla. 1997) (simlarity not required where evidence of prior
bad acts was relevant to the defendant’s notive).

Dessaure had the right to present evidence in his own
def ense pursuant to the Sixth and Fourteenth Amendnments and
Article |, sections 9 and 16(a), Florida Constitution
Washi ngton v. Texas, 388 U.S. 14, 19 (1967); Zanicchi v.
State, 679 So.2d 40, 41 (Fla. 4'" DCA 1996). The trial court
violated that right as well as the due process right to a fair
trial when it refused to allow defense counsel to present
evidence tending to disprove the State’'s contention that the
ashes in Riedweg s sink nust have been deposited there by
Dessaure. The unjustified exclusion of avail able defenses and
W tnesses in support of those defenses violates due process
under both the federal and state constitutions. Morgan v.
State, 453 So.2d 394, 397 (Fla. 1984).

Appell ee asserts that the court’s error was harnl ess



because the State’s evidence was overwhel m ng. Answer Brief,
pp. 65-66. As argued in Issue |, supra, the sufficiency of
the State’s evidence, even if it is overwhelmng, is not the
test for harmless error. See Wllians v. State, 28 Fla. L.
Weekly S853 (Fla. Dec. 11, 2003); State v. DiGuilio, 491 So.
2d 1129, 1139 (Fla. 1986). I nstead, the State has the burden
of showing that the error did not contribute to the
conviction. 1d., at 1135.

Not only did two crinme scene technicians testify about
the photo showi ng ashes in the sink [V29 738-40, 746, 752-54,
774-75], the prosecutor questioned one of the technicians
about 23 cigarette butts found in the parking |lot and the area
around the exterior of the apartnment [V29 798-99], presented
testinmony that Riedweg did not snoke and refused to all ow Col e
to snoke in her apartnment [V29, 708-09], and presented
testinony about Dessaure snoking cigarettes in the parking
| ot. [ V27 455-56; V29 739; V34 1357] In closing, the
prosecut or enphatically argued that Dessaure’s identity as the
murderer had been established by the four things he left
behind, a foot print, the ashes in the sink, the towel wth
senmen, and a stain on the bedspread. [ V36 1693-94] Thus, the
prosecutor plainly believed that the evidence and argunment
about the ashes contributed to her circunstantial evidence of
Dessaure’s guilt. Moreover, to preserve the contribution of

the ash evidence to her case, she steadfastly argued agai nst



all owing the defense to counter the ash evidence with evidence
of the marijuana cigarettes found in the apartnment and Cole’'s
habit of snmoking marijuana [V2523-24; V30 805-07; V35 1587]
and that she should be allowed to argue to the jury the
i nference that Dessaure put the ashes in the sink. [V36 1685]

Under these circunstances, there is a reasonable
possibility that the jurors considered the State's ash
evidence and argunent in finding Dessaure qguilty. There is
al so a reasonable possibility that the jurors would not have
done so if the defense had been pernmtted to present evidence
and argunment to counter the State’s claim about the ashes in
t he sink. The court’s violation of Dessaure’ s constitutional
right to present evidence in his own defense cannot be found
har m ess. This Court nust reverse Dessaure’s conviction and

remand for a new trial.
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| SSUE 111
THE TRIAL COURT ERRED BY ALLONNG THE
PROSECUTOR TO | MPEACH DEFENSE W TNESSES
WTH EVIDENCE THAT THEY WERE SERVI NG
MANDATORY LI FE PRI SON SENTENCES.

Appellee’s reliance on Howard v. State, 397 So.2d 997
(Fla. 4'" DCA), review denied, 408 So.2d 1093 (Fla. 1981), and
Strickland v. State, 498 So.2d 1350 (Fla. 1°' DCA 1986), Answer
Brief, p. 71, is m spl aced.

In Howard v. State, the Fourth District upheld the tria
court’s decision to allow the State to inpeach a defense
witness by introducing into evidence a copy of his prior
conviction for obstructing justice to show his bias against
the police. ld., at 998. When the w tness was asked if he
had ever been convicted of a crime, he gave a ranbling answer
in which he said he had been charged with trespassing, one of
t he charges was dropped, he did not see where he was violating
the law, and he thought the charge was politically notivated.

He did not admt to the obstructing justice conviction. Id.,
at 997-998. The decision in Howard was consistent with the
rules established by this Court in Fulton v. State, 335 So.2d
280, 284 (Fla. 1976):

When there has been a prior conviction, only the
fact of the conviction can be brought out, unless
the witness denies the conviction. . . . If the
wi tness denies ever having been convicted, or
m sstates the nunber of previous convictions,

counsel may inpeach the witness by producing a
record of past conviction.
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Because the witness in Howard did not admit that he had been
convicted of a crinme, and clainmed that he had sinply been
charged with trespassing for political reasons, the prosecutor
was entitled under the Fulton rule to introduce a copy of the
j udgnment for obstructing justice into evidence.

Instead of relying on the Fulton rule, however, the
Fourth District stated that “conviction of a specified crine
may be introduced to show bias of a witness.” Howard, at 998.
The Fourth District’s reasoning was incorrect as a matter of
law. In Fulton, at 284, this Court ruled, “A defense w tness’
supposed bias, attributable to charges concerning a totally
distinct offense, is not a proper subject for inpeachnment.”
Mor eover, “evidence of particular acts of m sconduct cannot be
introduced to inpeach the credibility of a wtness.” | d.
Thus, the result in Howard was correct, but the court’s
rationale for its holding was a msstatenent of the |[|aw
Furthernore, the Fourth District limted its holding to the
facts of the case. Howard, at 998.

Strickland v. State, 498 So.2d 1350 (Fla. 1°° DCA 1986),
appears to be the only reported decision in Florida to rely on
Howard as authority. In Strickland, the First District held
that it was proper to allow the State to cross-exan ne a
def ense witness about her entry of a plea of nolo contendere
to a m sdemeanor charge of disorderly conduct which arose from

the same incident for which the defendant was charged wth
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battery on a law enforcenment officer and resisting arrest
without violence in order to show her bias against the
arresting officers. The situation in Strickland was not
governed by Fulton because the charges against the witness did
not concern a totally distinct offense. Strickl and
does not apply to the present case because the convictions of
defense witnesses WIlliam Birchard and Rodney Stafford did not
arise from the same crimnal episode as the nurder of Ri edweg
for which Dessaure was on trial. Because Birchard and
Stafford were convicted of charges concerning totally distinct
of fenses, those offenses were not a proper subject of
i npeachnment under the Fulton rules, and the State was only
entitled to ask them how many tines they had been convicted of
fel oni es. Thus, the trial court abused its discretion by
allowing the prosecutor to inproperly inpeach the defense
w t nesses and deprived Dessaure of his right to a fair trial.
The conviction nust be reversed, and this case nust be

remanded for a new trial.

| SSUE VI

THE DEATH SENTENCE MUST BE VACATED BECAUSE
THE FLORI DA DEATH PENALTY STATUTE VI OLATES
THE SI XTH AMENDVENT RI GHT TO HAVE
AGGRAVATI NG ClI RCUMSTANCES FOUND BY THE
JURY.

I n Apprendi v. New Jersey, 530 U S. 466, 490 (2000), the

13



United States Supreme Court held, “Other than the fact of a
prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maxinmum nust be
submtted to a jury, and proved beyond a reasonable doubt.”
In Ring v. Arizona, 536 U. S. 584, 589 (2002), the Court held,
“Capital defendants, no |ess than noncapital defendants, we
conclude, are entitled to a jury determ nation of any fact on
which the legislature conditions an increase in their maximm
puni shnent .” However, the Court noted that “Ring . . . does
not challenge Al nendarez-Torres v. United States, 523 U S.
224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998), which held that
the fact of prior conviction may be found by the judge even if
it increases the statutory maxinum sentence.” Subsequent |y,
this Court has held that there is no Ring violation when one
of the aggravating circunstances found by the judge is prior
conviction of a capital or violent felony. Duest v. State,
855 So.2d 33, 48 (Fla. 2003).

In the present case, the sentencing judge found two
aggravating circunstances based upon Dessaure’s past record of
crimnal convictions: 1. Dessaure was previously convicted of
a felony, conspiracy to commt arned robbery, and placed on
community control® (sonme weight). [V24 4358-59] 2. Dessaure
was previously convicted of a violent felony, resisting arrest
with violence? (little weight). [ V24 4359] However, the

judge also found two aggravating circunstances that were not
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based on Dessaure’s past record of crimnal convictions: 3.
The capital felony was commtted during the course of a
burglary® (great weight). [ V24 4359-60] 4. The capital
felony was especially heinous, atrocious, and cruel?® (very
great weight). [V24 4360-61] The judge violated the Sixth
Amendnent as interpreted in Ring by finding the burglary and
HAC aggravating factors.

Under the United States Suprenme Court’s analysis of death
sentencing systems, Florida is categorized as a “weighing”
state. Parker v. Dugger, 498 U S. 308, 318 (1991). In a
wei ghi ng st at e,

[When the sentencing body is told to weigh an
invalid factor in its decision, a review ng court
may not assune it would have nade no difference
if the thunb had been renoved from death’s side
of the scale. When the wei ghing process itself
has been skewed, only constitutional harnl ess-
error analysis or reweighing at the trial or
appellate level suffices to guarantee that the
def endant received an individualized sentence.
Stringer v. Black, 503 U.S. 222, 232 (1992).

By finding two constitutionally invalid aggravating
factors, burglary and HAC, the judge placed two thunbs on
death’s side of the scale. He gave great weight to the
invalid burglary factor and very great weight to the invalid
HAC factor, while he gave only sonme weight to the community
control factor and little weight to the prior violent felony

factor. Since the judge gave nuch nore weight to the invalid

g. .conti nued)

§ 921.141(5)(a), Fla. Stat. (1997).
2 8 921.141(5)(b), Fla. Stat. (1997).
% § 921.141(5)(d), Fla. Stat. (1997).
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factors than to the valid factors, his finding of the invalid
factors necessarily affected his decision to inpose the death
sentence on Dessaure. Therefore, the judge’ s error cannot be
deemed harm ess under the harmless error analysis for
constitutional error set forth in Chapman v. California, 386
U.S. 18, 24 (1967), which was adopted by this Court in State
V. Di Gui li o, 491 So.2d 1129, 1134-35 (Fla. 1986), and
reaffirmed in Wllians v. State, 28 Fla. L. Wekly S853 (Fla

Dec. 11, 2003). The death sentence nust be vacated, and this

case must be remanded for a new penalty phase trial with a

jury.
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