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PRELI M NARY STATEMENT

The record on appeal consists of two sections and a
suppl ement. The first part, contained in vol unes |
t hrough 1 X, consists of docunents filed with the clerk,
pre- and post-trial hearings, and the presentence inves-
tigation. References to this part of the record on
appeal wll be designated by vol une nunber, followed by
"R' and page nunber. The second part of the record on
appeal is contained in volunes X through XX and consists
of trial and penalty phase transcripts. References to
this part of the record on appeal wll|l be designated by
vol ume nunber, followed by "T" and page nunber. Refer-
ences to the single volunme supplenment will be designated
"S" and page nunber. References to the portion of the
record in Case No. 89, 385 which Appellant asked this
Court to take judicial notice of will be designated "PR'
foll owed by vol une nunmber and page nunber. References
to the Appendix to this brief (containing the court's
sentencing order) wll be designated "A" and page num

ber .



STATEMENT OF THE CASE

A Pasco County grand jury returned an indictnment on
February 19, 1991, charging Appellant, Oscar Ray Bolin,
Jr., with first degree nurder in the Decenber 5, 1986
death of Teri Lynn Matthews (I, R1-2). 1In 1992, Appel -
| ant was tried, convicted and sentenced to death for
this homcide. On appeal this Court reversed Bolin's
convi ction because inproper evidence had been adnmtted

at his trial. See, Bolin v. State, 650 So. 2d 19 (Fl a.

1995) .

On remand, Bolin was again tried, convicted and
sentenced to death. On appeal, this Court reversed a
second tinme based upon denial of individual voir dire on
pretrial publicity during jury selection. (I, R13-29).
See, Bolin v. State, 736 So. 2d 1160 (Fla. 1999).

The retrial comrenced Cctober 15, 2001 before Cir-
cuit Judge Craig C. Villanti (X, T1). The record does
not reflect whether the venire was sworn prior to jury
selection. During jury selection, defense counsel chal-
| enged ni ne of the prospective jurors for cause based

upon their answers suggesting that they would not allow



t he def endant a presunption of innocence, but would
require himto prove his innocence (X, T326-31). The
court denied the chall enges for cause and Appell ant
exerci sed perenptory strikes to renove six of these
prospective jurors (X, T334-41).

Later, after the defense had exhausted perenptory
chal | enges, defense counsel requested two additional
perenptories and specified the prospective jurors whom
he woul d excuse (XIl, T457-8). After review ng the
questionnaires of these prospective jurors, the court
declined to grant any extra perenptory challenges (Xl I,
T458-9) .

During trial, Juror Bradley discovered that she knew
w t ness Kat hl een Reeves (nother of the victim as a
custonmer of hers at Honme Depot (XIV, T753). Bradley
stated that this would not affect her ability to be
I npartial because "she [Reeves] wouldn't know who voted
whi ch way" (XIV, T753-6). Defense counsel's notion to
strike Juror Bradley was overrul ed, but the trial judge
said that he would be willing to reconsider his ruling
later (XIV, T759-60).

Subsequently, after closing argunents and jury
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I nstructions, the judge revisited the ruling on juror
Bradl ey (XI X, T1654-5). At that point, defense counsel
wi thdrew the nmotion to strike the juror (XX, T1654).
Counsel was asked by the judge to consult wth Appell ant
to make sure that he was in agreenent (Xl X, T1654-5).
Counsel reported back that he had consulted with Appel -
| ant and wanted to keep Ms. Bradley on the jury (XX,
T1655).

On the norning of October 19, 2001, it was reported
that juror Cox tel ephoned the jury manager and a judi -
cial assistant to informthemthat he had breathing
probl ens and would have to go to his doctor or an ener-
gency room (XVlI, T984). A hearing was held where the
two persons who had spoken to juror Cox testified about
what the juror had related to them (XVI, T990-4). Both
agreed that juror Cox said that he has a history of
enphysema and usually has to go to the hospital when he
has breathing difficulties (XVl, T990-4). It was un-
clear as to whether the juror m ght be available |ater
in the day or during the next week (XVlI, T991-2). Over
Appel lant's objection that no nedical information or

updat e had been sought, the trial judge ruled that al-



ternate juror Tuttle would replace juror Cox (XVlI, T995-
6) .

During the testinmony of state w tness David Wl sh,
def ense counsel objected when the prosecutor asked the
witness if the DNA evidence was a "match" with Bolin's
(XVI, T1162-3). Appellant argued that use of the term
"match" was i nproper under National Research Counci
standards (XVI, T1163-4). The prosecutor agreed that
current standards disallowed such testinony, but stated
that the judge in the prior trial had conducted a Frye
hearing and ruled the witness could give this opinion
(XVlI, T1163). He urged the judge to allow the testinony
based upon this Court's failure to comment about this
I ssue in the opinion reversing for a new trial?® (XVl,
T1163). The court ruled that the doctrine of "Ilaw of
the case" applied and nade the witness's opinion adm s-
sible (XVl, T1164-5). The prosecutor went on to ask
whet her there was a match "within a reasonabl e degree of
certainty in your profession" (XVlI, T1165-6). WAl sh
replied, "Yes, there was" (XVl, T1166).

Def ense counsel's notion for judgnent of acquittal

See, Bolin v. State, 736 So. 2d 1160 (Fla. 1999).
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was heard and denied (XVII, T1280). After the defense
case had been presented, a renewed notion for judgnent
of acquittal was also denied (XVIII, T1493). The jury
returned a verdict of qguilty of nurder in the first
degree as charged on Cctober 24, 2001 (I11, R467; Xl X,
T1660) .

Before the penalty phase began, defense counsel told
the court that Appellant wanted to waive a jury recom
mendation (Xl X, T1669). After further inquiry, the
judge held an on-the-record colloquy wth Appellant (XX,
T1684-9). The jury was discharged (XX, T1691-3). The
court nmade a finding that Bolin's waiver was know ng,
voluntary and intelligent (XX, T1715). Testinony from
three state witnesses with regard to aggravating circum
stances was presented to the judge al one (XX, T1693-
1736). The court stated that the defense coul d present
what ever evidence in mtigation they wanted at the
Spencer hearing (XX, T1743). A presentence investiga-
tion was ordered (XX, T1744-5).

On Decenber 14, 2001, the Spencer hearing was held
(M, R1513-36). Defense counsel stated that Appell ant

had instructed himnot to call any w tnesses nor present



any evidence in mtigation (VIIl, R1513). Counsel did
di spute several allegations in the presentence investi -
gation and noted that Appellant found it prejudicial to
sentencing in that it contai ned additional aggravation
(VIIl, R1517-9).

The judge nmade personal inquiry of Appellant to nmake
certain that he intended to waive presentation of mti-
gating evidence (VIIIl, R1521-3, 1526-8, 1530-1). De-
fense counsel rested on the witten sentencing nenoran-
dumw th respect to contesting the aggravating factors
argued by the State (VIIl, R1527). Defense counsel
stated that he was unaware of any additional mtigation
t hat had not been presented in prior trials, the
presentence investigation, or otherw se brought to the
court's attention (VIIIl, R1529-30). The prosecutor was
al so asked about awareness of other mtigation and re-
plied that transcripts of prior proceedi ngs had been
furnished (VII'l, R1532-4). The judge asserted that he
woul d read all of the material and consider it before
sentencing (VI1I, R1534-5).

Sent enci ng was hel d Decenber 28, 2001 (1X, R1700-

36). Appellant addressed the judge, maintaining his
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I nnocence (I X, R1702-8). He conplained that this trial
was as unfair as the previous ones which were reversed
on appeal (IX, R1702-8). The court proceeded to an-
nounce the findings in his sentencing order (IX, R1709-
36) .

Three aggravating circunstances were found applica-
ble: 1) prior violent felony [F.S. 921.141(5)(b)], 2)
during the course of a kidnapping and attenpted sexual
battery [F.S. 921.141(5)(d)], and 3) especially heinous,
atrocious or cruel [F. S 921.141(5)(h)] [I X, R1710-22;
|V, R718-23 (see Appendix)]. The court considered each
of the statutory mtigating circunstances and found only
I npai red capacity [F.S. 921.141(6)(f)] applicable (IX,
R1722-5; |1V, R724-6 (see Appendix)]. Eleven
nonstatutory mtigating circunstances were found and
wei ghed (1 X, R1725-35; |V, R726-32 (see Appendix)].

The court concl uded that "each and every one of the
aggravating factors in this case, standing alone, is
nore than sufficient to outweigh the entirety of mtiga-
tion" [IX, R1735; 1V, R732 (see Appendix)]. A sentence
of death was inposed [I X, R1736; 1V, R732 (see Appen-

dix); IV, R7/33-9].



Appellant filed his notice of appeal Decenber 28,
2001 (I'V, R741). The Public Defender was appointed for
appel l ate representation (1V, R742). Jurisdiction lies
in this Court pursuant to Article V, section 3(b)(1) of
the Florida Constitution and Fla. R App. P.
9.030(a) (1) (A (i).



STATEMENT OF THE FACTS

About 10:00 a.m on Decenber 5, 1986, Donald Ray
G bson was headed to work when he saw what he thought
was a flock of turkeys close to Greenfield road in the
Kent Groves area of Pasco County (XIII, T530-3). He had

his friend stop the vehicle and got out when he realized

that the birds were buzzards (XIIl, T533). @G bson
wal ked up a little hill on the side of a dirt road and
di scovered a femal e body wapped in a sheet (X1, T533-

5). He did not touch the body, but observed that there

were no shoes (XIIl, T535). Fresh truck tire tracks |led
up to the body (XIlIl, T536). He had his friend notify
t he Pasco County Sheriff's Ofice (XIll, T536).

Deputy Robert Wod responded to the scene and was
shown the body by G bson (XIIl, T550). It was |ocated
fifteen to twenty feet off the road (XIIl, T550-1). The
dead young woman had head injuries, was wapped in a
sheet, and was cl ot hed except for her shoes (XIII, T551-
2). The deputy noted that the body was wet although it
had not rained recently (XIlIl, T552). He saw a set of

single tire tracks going in and out of the | ocation
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(X1, T558-9).

A crinme scene technician, Roy Steven Corrigan,
testified that he also thought it strange that the body
was wet when there hadn't been any rain for at |east two
days (XIl1, T576). He collected a sheet wapped around
the victimwhich bore the logo of St. Joseph's Hospital
(X111, T5779). A set of car keys was found by the |eft
armof the body (XIIl, T579-80, 595).

Deputy Corrigan was directed to take plaster cast
I npressions of the tire tracks leading to the body
(X111, T582-5). He took nylon hose off the body into
evi dence, but was unable to | ocate any shoes (X II,
T595-7). O her clothing on the body included a pair of
white slacks and a white sweater over a blue sweater
(XI11, T601).

PCSO hom ci de investigator Kenneth Hagin testified
that he also went to the |ocation where the body was
found (XIlI1, T617-8). He arrived in the early afternoon
and saw the victimlying facedown, dressed in a white
sweater and white slacks (XIll, T618). A sheet, marked
inred ink "St. Joseph's Hospital, 3-80" was w apped

around the body (XIII, T618). Although the body was

11



wet, everything else was dry and there weren't any bod-
I es of water nearby (XIII, T619). Investigator Hagin
observed sonme heavy tire tracks in the vicinity of the
body (XIIl, T619). These were single tire tracks, not
dual tire tracks (XIIl, T623).

Gary McClelland testified that he and his girl-
friend, Teri Matthews, had spent tinme together after
wor k on Decenber 4, 1986 (XI1l, T634). They both worked
at the NCNB check processing center and got off work
around 11: 00 p.m (XIIl, T634). About three hours
| ater, Matthews left for her honme in Pasco County
(X111, T635).

McCl el | and becane concerned when she failed to
t el ephone himas she customarily did after getting hone
(X111, T636-7). He tel ephoned her honme the next norning
and | earned that Matthews had never returned hone (X I1,
T637). He decided to drive along the route she would
have taken honme (XIIl, T637). As he drove by the Land
O Lakes post office, he saw the red Honda owned by
Matthews sitting in the parking lot (XIII, T637-8).

As he went to the car, he found mail belonging to

Matt hews and her parents on the ground outside the car

12



door (XIll, T640). The headlights of the car were still
on and Matthews' purse was on the seat (X1, T640-1).

McClelland |ater net with a deputy at the post
office (XIIl, T620, 642). They viewed a vi deotape nade
by a surveillance nonitor in the post office |obby
(XIrr, Tel1ll, 642, 651). MCelland identified Teri
Matt hews on the videotape (XIIl, T642, 651-2, 661-4). A
timng device on the videotape indicated that it was
2:40 a.m when Matthews picked up nail fromher famly's
post office box (XIIIl, 611, 645; XIV, T674-5).

Gary McClelland' s father, Charles M elland, was
requested to go to the Medical Examner's Ofice in
Largo where he identified the body of Teri Matthews
(Xtrr, T646-7). Dr. Edward Corcoran, former associate
medi cal exami ner for Pinellas and Pasco counties, testi-
fied that he perforned an autopsy on the victim (XVI,
T1119). He found the cause of death to be a conbination
of 14 blunt trauma injuries to the head and 5 stab
wounds (XVI, T1119-20). One stab wound to the neck was
potentially fatal (XVI, T 1126). There was no way to
determ ne the sequence in which the wounds were

inflicted (XVlI, T1128).
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The police investigation was unproductive until July
1990 when Lee Baker, a hom cide investigator with the
Hi | | sborough County Sheriff's Ofice, nmet with Appel -
lant's ex-wife, Cheryl Colby, in Portland, I|Indiana (XV,
T745-7). From speaking with her, Baker decided to ques-
tion Philip Bolin, Appellant's half-brother, who was

also living in Indiana (XIV, T749-51).

A) Purported Eyew tness Testi nony.

Philip Bolin becane the State's star w tness at
trial. He testified that in Decenber 1986, he was |iv-
ing wwth his parents on Valencia Drive in Pasco County
(XV, T765). He attended Sanders El enentary School (XV,
T766). On Decenber 4, 1986, his parents were away in
North Carolina, working with a carnival (XV, T766).
Philip, age 13, was sleeping in a small canper trailer
owned by his sister which was parked beside the main
fam |y residence (XV, T766-7). Appellant also owned a
canper which was parked on the property (XV, T767-8).

During the night, Philip was awakened by a knock on
t he door (XV, T768-9). \Wen he opened it, Appellant

told himto get dressed and cone outside (XV, T769-71).

14



Appel | ant appeared to be "scared and nervous" and told
Philip that he needed his help (XV, T772). The two of
t hem wal ked toward Appellant's canper (XV, T772).

Philip heard a nuffled sound and i magi ned t hat
Appel  ant m ght have run over his dog (XV, T773). In-
stead, he saw a big white sheet with sonmething under it
(XV, T774). According to Philip, Appellant told him
that it was a girl who had been shot near the Land
O Lakes Post Ofice (XV, T774-5). Philip said that
Appel | ant went over to the body, straddled it, and
rai sed a wooden stick with a netal end over his head
(XV, T776-7). Philip turned his head and heard several
t hunpi ng sounds which he conpared to hitting a pillow
wth a stick (XV, T777-8).

Next, Appellant asked Philip to get a water hose and
turn it on (XV, T778). Philip was afraid and refused,
so Appellant got the hose hinself (XV, T778-9). He
sprayed the body with the hose (XV, T779). Then Appel -
| ant asked Philip to help himload the body onto a
wr ecker which was parked nearby (XV, T780). Philip
descri bed the wecker as a black Ford with four wheels

on the rear and two in front (XV, T776-7). Philip tes-

15



tified that he had not seen the wecker before (XV,
T777) .

After several demands, Philip picked up the body by
the ankl es and noticed that there were no shoes (XV,
T781). He felt nylon stockings on the |legs (XV, T781-
2). Appellant and Philip placed the body on the side of
the wrecker (XV, T782). Although Appellant offered him
noney to go with him Philip refused to hel p di spose of
t he body (XVv, T782).

Appel | ant drove the wrecker in the direction of Coon
Hi de Road and returned twenty or thirty mnutes |ater
(XV, T783). When Appellant returned, he seened cal ner
and explained to Philip that the girl was shot "in sone
ki nd of big drug deal" (XV, T783-4). Appellant asked
Philip to go to Tanpa with him but Philip said that he
had to go to school the next day (XV, T784-5). \When
Appel lant left, Philip unsuccessfully tried to go back
to sleep (XV, T785-6).

The next day at school, Philip talked with his
cl osest friend, Danny Ferns, about what happened the
ni ght before (XV, T786). After school, Philip showed

Danny where the body had been (XV, T787). There was
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bl ood on the grass in that area (XV, T787). Philip said
that he never told his parents or anyone el se about the
I nci dent because he was afraid (XV, T788).

The Bolin famly noved to Kentucky soon afterwards
(XV, T787, 810). Then in 1989, Philip noved in with an
aunt and cousin who lived in Union Cty, I|ndiana (XV,
T789-90). It was there that detectives from Florida
interviewed himin July, 1990 (XV, T790). Then he noved
back to live with his parents in West Liberty, Kentucky
t hrough 1996 (XV, T791-2). |In January 1996, he was
visited by Rosalie Martinez (now Bolin) who was worKki ng
on Appellant's |egal representation (XV, T792). Because
Oscar Ray Bolin, Sr. was very hurt that Philip would
testify against Appellant, Philip decided to wite out a
recantation of the statenent which he had given to the
pol i ce about Appellant's involvenent in this hom cide
(XV, 793-6).

At trial, Philip Bolin testified that nmuch of the
| anguage in the recantation was suggested to him by
Rosalie Martinez (XV, T804-5). Rosalie Martinez and his
parents drove himto a notary where the docunent was

signed and w tnessed (XV, T805-6).
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On crossexam nation, Philip said that his younger
brot her Cl arence had al so stayed behind when his parents
went to North Carolina (XV, T811l). C arence stayed with
a famly nanmed Kinnard while the parents were gone but
Philip denied that he had stayed with Cl arence and the
Ki nnards on the night of Decenber 4th (XVv, T812-4).
Philip also agreed that he normally lived in his parents
doubl e-wi de trailer where he had a room ( XV, T813). He
did not explain why he noved into his sister's trailer
whil e she was gone with his parents on the trip to North
Carolina (XV, T813--4).

Philip al so agreed that Appellant had cone to his
trailer "around 11:00, 12:00, 1:00 a.m" (XV, T815-6).

Al t hough Philip admtted that he had given that tine
range under oath, he said that it was a guess (XV, T816,
822) .

Philip also admtted that he had seen Appellant's
ex-wi fe, Cheryl, while he was living in Union City (XV,
T828-9). Wen he wote the statenent "I have in no way
any informations regarding this hom cide" and signed the
affidavit in front of the notary, he was just trying "to

stay in the good graces of everybody there" (XV, T831-
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2) .

Philip Bolin was again i npeached when he deni ed
si gni ng another statenment |ater (XV, T832). He was
shown the transcript of a tel ephone conversation and
admtted that he had also taken this transcript al nost a
year later to a notary to have his signature on it nota-
rized (XV, T833). The witness said that he renenbered
the tel ephone conversation but didn't "recall that pe-
riod" of time (XV, T834). In the defense case, the
transcript of this conversation was read to the jury
(XVIl1, T1488-91). The tel ephone call was made by
Philip Bolin to Rosalie Martinez on July 10, 1996 and

concerned statenments which Philip Bolin had given to | aw

enf orcenment June 29, 1996 (XVIII, T1488-9).
In this tel ephone call, Philip Bolin stated that | aw
enforcenent had "put words in his nmouth" (XVill, T1489).

Two Pasco County officers had threatened to put himin
jail if he didn't say that Rosalie Bolin had coerced him
i nto making the recantation statenent on January 20,

1996 (XVII1, T1489). Philip Bolin admtted that he had
recanted his prior testinony agai nst Appellant "on [ his]

own free will" (XVIII, T1491).
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Further inpeachnent of Philip Bolin's testinony cane
fromPhilip's nother (Appellant's stepnother), Gertrude
Bolin (XVI1l, T1468-86). She testified that in early
Decenber 1986, she and her husband were on the road in a
carnival and left their children Philip and Cl arence
wi t h nei ghbors nanmed Kinnard (XVIII, T1468-9, 1472).

Her daughter, Melonda, did not have a trailer (XVIII,
T1469-70, 1476). Wen the w tness and her husband went
on the road, they took the water hose with themto use
in their canper trailer (XVIII, T1470).

To corroborate Philip Bolin's account of the hom -
cide, the State presented three wtnesses, Rosenmary
Kahl es Neal, Danny Ferns and Mchelle Steen. Neal tes-
tified that she and her |ate husband, Robert Kahl es,
owned a tow ng business in Tanpa, Kahles and Kahl es,
Inc. (XIV, T701-2). The firm had about 21 trucks and
wreckers in Decenber 1986 and was probably the | argest
towmng facility for AAAin Florida (XIV, T702-3). Ap-
pel | ant had been enpl oyed by them for about three or
four weeks on Decenber 4, 1986 and was assigned as a
trainee to an experienced wecker driver named Dal e

Veasey (XIV, 704-5). Dale Veasey's wecker was a one
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ton vehicle with dual wheels on the rear (XIV, T705).
The radio call name was 22 Bob (XIV, T705).

On the norning of Decenber 4, 1986, AAA asked them
to assist a disabled vehicle in Pasco County (XIV,
T706). Dal e Veasey was going to be assigned to the call
(XIV, T707). However, Appellant begged them for the
assi gnnent because he needed the noney and was not paid
for being a trainee (XIV, T708-9, 732). The Kahles's
decided to allow himto take the call and use the
wr ecker assigned to Dale Veasey (XIV, T709-10). Before
Appel lant left, the witness gave hima "tire buddy", a
two foot | ong wooden cl ub which had been drilled out and
filled with lead (XIV, T710-1).

Appel ant was directed to the Pasco County | ocation
with the two-way radio (XIV, T711-2). He conpleted the
j ob and accepted a check which was approved (XIV, T712-
3). He was supposed to return the wecker to the shop
t hat afternoon, but never showed up (XIV, T713).

After the Kahles's were in bed asleep, a call over
the two-way radio cane in from Appellant (XV, T714-5,
732). He sounded pani cked and said he was | ost (XlIV,

T716-7). Because the radio had a ot of static and the
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conmmuni cati on was broken up, Appellant was asked to go
to the nearest pay phone to call them (XIV, T716-7). He
never did (XIV, T718).

Around 10: 00 the next norning, Appellant returned
the wecker to the facility (XIV, T719). Appell ant
appeared dirty and snelled "very foul" (XIV, T719). He
was wearing the sanme clothing as the previous day (XIV,
T719). Al though her husband wanted to fire Appellant on
the spot, he was allowed to remain but did not get an-
other truck to drive (XIV, T720-2, 740). During the
af ternoon, there was tel evision news coverage of the
finding of Matthews' body (XIV, T722). The w tness
noticed that Appellant seened to get very excited about
the news (XIV, T722).

Rosemary Kahles Neal further testified that Appel-
| ant used to wear a large knife on his hip (XIV, T723).
He was often seen sharpening it and throwng it into the
wall or floor (XIV, T724). Danny Ferns testified that
he and Philip Bolin were best friends back in 1986 when
t hey attended Sanders El enentary School (XV, T871). One
norning they net at the bus stop and Philip was very

upset (XV, T871-2, 881). After school, the two went to

22



the property where Philip Bolin resided (XV, T872-3,
883). There on the ground, the witness saw about a
three-foot circle of blood (XV, T874, 882-3). The end
of a hose was nearby (XV, T883-4). Ferns didn't tell
anyone at that tinme about what he had seen because he
was afraid sonething could happen to himor his famly
(XVv, T877). But when detectives visited himin 1990
when he was sixteen years old, he told them (XV, T878).
By that time Philip Bolin had noved out-of-state and the
two no | onger communi cated with each other (XV, T878).

Mchelle Steen testified that she had been married
to David Steen, Appellant's cousin (XV, T903-4). In
early 1987, Appellant visited themat their honme in
Union City, Chio (XV, T903-4). At one point, she and
Appel l ant were al one in the kitchen and she asked him
whet her he had ever killed anyone (XV, T904-5). Appel-
| ant replied that he had (XV, T905). About an hour
| ater, he said he had beaten a girl and put a hose down
her throat in Florida (XV, T905). He said that his
brother Philip had watched himdo it (XV, T905-6).

At the tinme, the witness thought that Appellant was

j oking (XV, T907, 913). When detectives cane to her

23



home in July 1990, she told them what Appellant had said
(XV, T907). Mchelle Steen had never nmet Philip until
around the time that the detectives visited (XV, T908,
914). A relative of Philip's |ived nearby her apartnent
and she first nmet himthere (XV, T908-9). However, she
deni ed di scussi ng anyt hi ng about Appellant with Philip
(XV, T909, 914-5). She al so denied discussing any of
this with Cheryl Bolin, Appellant's ex-wife (XV, T909).

The State also introduced a |letter addressed to
Philip Bolin which was in Appellant's handwiting (XV,
T807-8, 924-6). The letter, dated Novenmber 19, 1991,
was i ntercepted and copied at the Pasco County Detention
Facility (XV, T923-6). Over objection, the letter was
received into evidence and read by the prosecutor to the
jury (XV, T925-9). The contents of the letter can be
summari zed as a plea for Philip to stay away from
Florida and not testify at Appellant's trial (XV, T926-
9).

Further corroborative details cane fromthe prior
testinony of Appellant's deceased ex-wi fe, Cheryl
Haf f ner, which was read to the jury (XVl, T967-76). She

stated that on Decenber 5, 1986, she was a patient at
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Tanpa General Hospital (XVl, T972-3). On that date, her
t hen- husband, Appellant, canme to visit and brought her
Soci al Security check (XVl, T973-4). The check was sent
to a post office box at the Land O Lakes Post O fice

whi ch the couple maintained to receive her checks (XVl,
T973).

Appel lant's ex-wife further said that due to conpli -
cations with di abetes, she had been hospitalized in both
Tanpa General Hospital and St. Joseph's Hospital during
1985 and 1986 (XVlI, T970). She often brought hospital
items home with her such as towels and bl ankets (XVI,
T970-1). Medical Records custodians fromthe two hospi -
tals confirmed the dates of her hospitalizations (XVi,
T1113-5; 1147-9). \When Detective King of the
Hi | | sborough County Sheriff's O fice interviewed the
witness in July 1990, she gave himtwo hospital sheets

whi ch were marked as hospital property (XVIIl, T1270-2).

B) Forensic Evidence.
Forensi c evi dence and expert w tnesses were pre-
sented by both the prosecution and defense. An enpl oyee

of the Cooper Tire Conpany, Mark Thomas, testified that
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the tire inpression preserved in the plaster cast was
made by a Cooper Roadmaster tire (XIV, T678-9). The
size of the tire was 8.75 by 16.5 (XIV, T679). This was
not a popul ar size and would usually be utilized by 3/4
ton or 1 ton trucks (XIV, T680-1). Thomas further said
that the inpression had been nade by a rear tire (XlV,
T683) .

When Hi | | sborough County Detective Kenneth Hoskins
| ocated the wrecker which Appellant had driven for
Kahles towing, it was being repainted (XIV, T687, 693).
It had several different size tires on it, including one
Goodyear 8.75/16.5 (XIV, T693). None of the tires were
Coopers (XIV, T693). The wecker had dual wheels on the
rear (XIV, T696).

Over Appellant's objection to his |imted training
(one eight hour course in 1972), Sergeant Donal d Young
of the Florida H ghway Patrol was allowed to testify as
an expert in tire track inpressions (XV, T936-9). He
was shown a bl owup of a photograph taken where the body

was found and pointed out a mark which he said was
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caused by dual wheel s?2 (XV, T940-5). \When asked to

point out the path followed by the truck, the w tness
agreed that the rear wheels woul d have gone through sone
bushes (XV, T948). He could not account for the |ack of
"torn-up bushes" in the photograph (XV, T948). He al so
could not state what kind of dual wheel vehicle m ght
have made the marks (XV, T954-6). He concluded with his
opinion that "All tires basically |Iook alike" (XV,

T958).

Former FBI agent, W/IIiam Bodzi ak, agreed that the
photos fromthe scene showed a vehicle with dual wheels
on the rear (XVlI, T1005-12). He said that Cooper tires
were nmounted on the front wheels (XVl, T1016). Although
the vehicle's path would have taken it over sone shrub-
bery, Bodziak said that shrubbery "bounces right back"
so no damage woul d be noticed (XVlI, T1012-3). Bodzi ak
testified that he couldn't tell what type of vehicle or
what size tires nade the inpressions in the photographs
(XVI, T1051-2).

FBI agent, John R Brown, a forensic serologist,

2This opinion was in conflict with the observers who had act u-
ally been at the scene. See, X1, T559 (testinony of Robert Wod);
XIll, T623 (testinony of Kenneth Hagin).
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testified that Appellant's bl ood-type was AB ( XVI
T1056, 1060). Bolin is also a secretor, neaning that
his bl ood-type could be discerned in non-bl ood body
fluids (XVI, T1060).

Tests of the slacks taken off Matthews' body showed
senen stains with A blood group substance (XVlI, T1068-9,
1073). Fornmer FBI Laboratory serol ogi st Robert Hall
testified that he could not elimnate an AB secretor
such as Appellant from being the source of the senen
(XVl, T1075-6, 1079-81). Although Hall conceded t hat
research had shown that the anmpunt of B bl ood group
substance in AB secretors is higher than the amunt of A
bl ood group substance, he said that an individual m ght
have a different proportion (XVl, T1094-5). He said
that he had taken notes when he did his testing, but
didn't "have any idea" what becanme of them (XVlI, T1098).

DNA testing was al so done on cuttings fromthe
slacks (XVl, T1154-6). David Wal sh, a conputer systens
adm ni strator, who had worked as a staff nolecul ar biol -
ogi st at Cellmark Laboratories from 1989-1992, testified
that in 1989 he perforned RFLP anal ysis on the senen

stains and was able to produce an autorad (XVvl, T1150-7;
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XVIl, T1171). The bands produced on the autorad matched
neither Gary McClelland nor Teri Matthews (XVI, T1157-
9).

Subsequent |y, in August 1990, he received a sanple
of Appellant's blood and perfornmed RFLP testing on it
(XVlI, T1160). There were six bands on this autorad of
Bolin's blood, five of which matched the bands in the
autorad made fromthe senen stain (XVl, T1161). Over
def ense objection, M. Wil sh was pernmtted to give an
opi nion that there was a match between the two and t hat
the senmen stain had cone fromBolin (XVI, T1162-6).

On crossexam nation, Wal sh acknow edged that he used
up the entire sanple when he perfornmed the RFLP testing
and none was left for verification by an independent | ab
(XVIl, T1174-5). He agreed the PCR testing requires
much | ess of a sanple, but did not choose this option
because Cel |l mark was not perform ng PCR testing at that
time (XVIIl, T1173-4). He admtted that a m ssing band
froma test could be a reason to exclude a suspect as a
possi bl e donor of the sanple (XVIl, T1177). However, he
said that the m ssing band could be explained (XVlII,

T1192) .
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Dr. Robin Cotton, forensic |aboratory director at
Cell mark Di agnostics, testified that the m ssing band in
the autorad was probably due to the small anmpunt of DNA
in the senen stain (XVIIl, T1199-1200). She reviewed M.
Wal sh' s procedures and stated that he correctly followed
the protocol established by the |aboratory (XVII,
T1202). She gave her conclusion that "Bolin cannot be
excluded as a possible donor of the DNA fromthe stain"
(XVIl, T1199). Wiile she agreed that it was inproper to
call the results a "match", she said that she could
state that five bands in the evidence match five of the
six bands in Bolin's DNA pattern (XVIl, T1211).

Dr. Christopher Basten testified as an expert in
popul ati on genetic frequencies (XVII, T1213-49). He
cal cul ated that "about one in 2100 individuals in the
Caucasi an popul ati on" woul d have the sane DNA profile as
the Cellmark result (XVIl, T1220). According to a ver-
bal scale in general usage by the profession, the |ike-
| i hood ratio of 2100 is considered a "very strong” |ike-
| i hood that the sanple came fromthe suspected individ-
ual (XVII, T1222-3).

On crossexam nation, Dr. Basten admtted that he has
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only testified for the defense on one occasi on ( XVl
T1224). He has testified frequently on cases involving
Cel l mrk Labs and has never disagreed with their find-
ings (XVII, T1224). He relied upon their database in
order to arrive at his conclusion (XVII, T1225, 1232).
Usi ng an adjustnent factor to account for sanpling vari-
ation, the witness said that the |ikelihood ratio could
be as low as one in 1200 (XVII, T1239). In other words,
there m ght be 280, 000 people in the United States that
woul d match the DNA profile in this case (XVII, T1239).

In the defense case, forensic scientist Susan Pullar
criticized the conclusions of the State's serol ogy ex-
pert. She stated that if there was a sufficient anount
of senen to do a RFLP DNA anal ysis, there would be
enough for an ABO serology test (XVIl, T1295-6). G ven
t he evidence of A blood group only (the victim s bl ood
type), the reasonable inference would be that the senen
source was a nonsecretor (Xvil, T1295).

Pul l ar also testified that if PCR testing had been
done to determine DNA, the smaller sized sanple required
woul d have preserved part of the sanple for future test-

ing (XVIIl, T1298). She stated that |abs were doing PCR
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testing back in 1989 (XVIl, T1299).

Regarding the tire track evidence, Pullar said that
phot ogr aphs shoul d be taken perpendicular to the inpres-
sion and should include a scale (XVIl, T1300-4). \When
this is done, neasurements of the dinensions of the tire
track evidence can be done directly fromthe photograph
(XVI1, T1305-7).

Bi ol ogy professor, Wlliam M Shields, testified
that he worked in the field of genetic statistical prob-
ability and had published work in statistics (XVIII,
T1402-4). Dr. Shields disagreed with sone of the sta-
tistics presented by the State's witness, Dr. Basten
(XVII1l, T1409). |In particular, he criticized Dr. Basten
failure to make further corrections to his statistical
results to reflect for the fact that the genetic alleles
are not entirely independent in human popul ati ons
(XVI11l, T1409-10). Regarding the DNA profile in evi-
dence, Dr. Shields said that there was no match and t hat
Appel | ant cannot be included as a possible contri butor
unl ess "extra assunptions” are made (XVIIIl, T1415).

Dr. Shields further testified that the Iikelihood

ratio calculated by Dr. Basten of 1/2100 was error which

32



he attributed to Dr. Basten | ack of experience in nolec-
ular biology (XVIiIl, T1418). He stated that the true
range of |ikelihood was between "two tinmes as likely to
ten tinmes as likely" (Xvill, T1419). In other words, 3
mllion people in Florida "could match" (XVIII, T1420).
He called the results of the testing conducted by
Cellmark in this case unreliable because "the entire
process is flawed" (XVIII1, T1420-1). There is no way to
know whet her the test results did not drop an allele (in
whi ch case Bolin would be excluded) or whether the pro-
cess did drop an allele (in which case Bolin should not

be excluded) (XVIII, T1421).

C) Penalty Phase Evi dence.

The prosecution presented three witnesses who testi -
fied before the judge after the jury had been di scharged
(XX, T1693-1736). Jenny LeFevre testified that on No-
venber 18, 1987, she was enployed at a Truck Stops of
Anmerica |located in Stony Ridge, Ohio (XX, T1694). \Wen
she left work about m dnight, she was accosted by a nman
hol ding a gun who forced his way into her car (XX,

T1694-5). He drove her vehicle out of the parking | ot
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and proceeded to an enpty parking | ot about a mle away
(XX, T1696). A tractor-trailer then pulled into the
area and the man forced her at gunpoint to | eave her car
and get into the truck (XX, T1697-8). There were two
men already in the truck (XX, T1697-8).

Once inside, the witness was placed into a sl eeper
area with a curtain in the rear of the cab (XX, T1698-
9). The witness identified Appellant as the person wth
t he gun who abducted her and was with her in the sl eeper
area (XX, T1699, 1712). As the truck pulled onto the
turnpi ke, the nmen in front turned up the radi o and
started | aughing (XX, T1699-1700).

Ms. Lefevre further testified that Appellant "was
runni ng" the gun "up and down her body" while telling
her that he was going to rape her (XX, T1700-1). Then he
took off her pants and had intercourse with her (XX,
T1701-2). Afterwards, Bolin was having conversation
wth her and the nen in the front of the cab (XX, T1702-
4). The driver of the truck, who she |later |earned was
David Steen, switched places with Bolin (XX, T1704).

By the tinme Steen cane back into the sl eeper area,

the witness had gotten dressed (XX, T1704-5). Steen
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tried to pull her back into the sleeper, but she fought
himoff (XX T1705-6). After she had been in the truck
for several hours and heard a | ot of conversation about
whet her she should be killed, the truck stopped and
Bolin wapped her snock over her eyes (XX, T1707-10).
He hel ped the blindfolded witness down fromthe truck
and marched her across a field at gunpoint (XX, T1710).
Appel l ant told her that he was going to lift her over a
fence and that she should run (XX, T1710). That is what
happened (XXI, T1710-1). She ran through tall grass,
down a road, and eventually came to another truck stop
| ocated in Pennsylvania (XX, T1711-2).

The witness later testified at the trial of David
Steen (XX, T1713). Bolin pled guilty and was sentenced
to 25 to 75 years inprisonnment (XX, T1713).

Corrections Oficer Rick Luman from Bow i ng G een,
Chio, testified that on January 4, 1988, he was assi gned
to the Wood County Jail (XX, T1715-6). Bolin was an
inmate of that facility awaiting disposition of felony
charges against him (XX, T1717). \While working the
m dni ght shift on that date, he and another officer were

maki ng their rounds when they were junped by Bolin and
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anot her inmate (XX, T1717-24). \Wile Oficer Luman was
westling with Appellant, the other inmate was hitting
the other officer wwth a steel bar fromthe exercise
equi pment (XX, T1724-5). During the course of the
struggle, Luman was hit in the neck and back with the
steel bar (XX, T1725). The officers' cries for help
were heard by sonme other inmates who cane to their res-
cue (XX, T1725-6).

Bolin pled guilty to fel onious assault and escape
charges arising fromthe incident (XX, T1727). Luman
testified that he suffered a permanent injury to his
back fromthe incident (XX, T1728-9).

Retired detective Marlene Long testified that she
I nvestigated the rape and ki dnappi ng of Jenny LeFevre
(XX, T1731-2). Three nen, including Bolin, were ar-
rested for their participation (XX, T1732). The w tness
brought certified copies of Bolin's Chio convictions,

which were entered into evidence (XX, T1734-6).
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SUMVARY OF THE ARGUMENT

Several prospective jurors expressed opinions that
t he def endant woul d have to present a case in order to
win acquittal. The trial court erred by not excusing
these jurors for cause upon Appellant's request. Appel -
| ant had to exhaust his perenptory strikes and his re-
quest for additional perenptories was denied. Sone of
the jurors that heard the trial were unacceptable to the
def ense.

A juror who had becone ill during an overni ght
recess was replaced by an alternate juror over Appel-
| ant' s objection. The court erred by making an insuffi-
cient inquiry into the juror's nedical condition to
det erm ne whet her he woul d be available to continue his
jury service without causing an inordinate delay of the
trial.

An opinion by a state witness that the DNA evidence
showed "a match" was adm ttedly inproper by current
Nat i onal Research Council standards. Wen the trial
j udge all owed the opinion based upon "law of the case",

he sinply perpetuated a error fromBolin's previous
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trial. The jury may have given great weight to this
expert's opinion even though it should not have been
al | owed.

The record does not reflect whether the prospective
jurors were ever sworn before voir dire commenced. This
Court should remand this case to the circuit court for
an evidentiary hearing into whether Fla. R Crim P.
3.300(a) was conplied wth.

This Court should recede fromGiffin v. State, 820

So. 2d 906 (Fla. 2002) in so far as it requires a capi-
tal defendant to first attack a waiver of a jury penalty
recommendation in the trial court before this issue can
be reviewed on direct appeal. Previous authority from
this Court indicates that the sufficiency of a waiver
shoul d be revi ewed under the statutory provision of
automatic review in this Court of judgnment and sentence
I n cases where a death sentence has been i nposed. Exam
I nati on of the waiver colloquy at bar shows that Appel -
| ant was not specifically informed of the protections
provided by a jury's penalty recommendati on before the

pur ported wai ver was accept ed.
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ARGUMENT

| SSUE |
THE JUDGE ERRED BY DENYI NG
APPELLANT' S CHALLENGES FOR
CAUSE TO PROSPECTI VE JURCRS
VWHO WOULD REQUI RE APPELLANT TO
PROVE HI S | NNOCENCE.

During jury sel ection, defense counsel chall enged
prospective juror dass for cause on the ground that he
woul d require the defense to prove the defendant's inno-
cence (XlI, T326-7). The prosecutor objected, saying
t hat prospective juror 3 ass said that he could follow
the law (XI, T327-8). The court denied the chall enge
for cause to prospective juror dass (XI, T330).

Def ense counsel then chall enged several other pro-
spective jurors for cause based upon the sanme reason
(XI, T330-1, 335-6). The judge deni ed these chal |l enges
for cause also (XI, T334). Subsequently, defense coun-
sel exercised perenptory strikes on prospective jurors
Al mas, Schoepfer, Robinson, Ursitti, Chillura, and G ass
(XI, T337-8, 341). All of these were prospective jurors

who had previously been chall enged for cause.

Utimtely, Appellant exhausted his ten perenptory
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strikes (XII, T342). He requested two additional pe-
renptory strikes and stated that he would use themto
excuse prospective jurors Cox and Bradley (XIl, T457-8).
After considering the questionnaires which the two pro-
spective jurors had submtted, the court declined to
grant extra perenptory strikes (X1, T457-9, S15-6).
Consequently, the jury which heard Bolin's trial con-
sisted of two jurors (Herbert Gale and Frank Vitacco)
who had been unsuccessfully challenged for cause as well
as jurors Ronald Cox and Sandra Bradl ey who woul d have
been excused had the judge all owed additional perenptory
chal |l enges (XI, T330; Xl I, T464). Before the jury
was sworn, defense counsel renewed his request for extra
perenptory strikes and specifically tied this request to
the court's disallowance of chall enges for cause to
prospective jurors "who said that they would require ne
to prove M. Bolin not guilty" (X1, T482, 488). The
j udge adhered to his previous ruling (XIIl, T482).

In Ham Iton v. State, 547 So. 2d 630 (Fla. 1989),

the defendant's chall enge for cause to a prospective
juror who said that the defendant "would be required to

I ntroduce evidence to convince her that he was not
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guilty" was denied. 547 So. 2d at 633. This Court held
that the juror "did not possess the requisite inpartial
state of m nd necessary to render a fair verdict" and
shoul d have been excused upon the defendant's request.
547 So. 2d at 633. The conviction was reversed for a
new trial.

Simlarly, in Overton v. State, 801 So. 2d 877 (Fl a.

2001). this Court decided that a prospective juror who
I ndi cated reluctance to accept a defendant's right not
to testify should have been excused for cause. The
Overton court noted that the prospective juror also
assured the trial judge that he would be able to foll ow
the aw as instructed. However, this Court concl uded
"on the totality of his responses” that the prospective
juror was not unbiased. 801 So. 2d at 892.

The applicable standard of review on denial of a
chal |l enge for cause is whether the court abused its
di scretion. Overton, 801 So. 2d at 890. We turn nowto
the responses of the prospective jurors who Bolin chal -

| enged for cause.

A) Prospective Juror Al nas.
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O all of the prospective jurors who were chal -
| enged, the record shows that M. Al nmas nade the nost
ext ensi ve responses to questioning. Defense counsel
asked, "Well, how many of you feel that once the State's
presented their case you still want to hear nore"? (X,
T169). The foll ow ng exchange ensued:

PROSPECTI VE JUROR ALMAS: O course. |
want as nuch facts as | can receive.

MR. SW SHER (defense counsel): Well,
what woul d that nean? Wuld | have to
do sonet hi ng?

PROSPECTI VE JUROR ALMAS: Present evi -
dence. You'd have to present
W t nesses.

MR. SWSHER: What if | didn't? Wuld
you believe that | didn't have it?

PROSPECTI VE JUROCR ALMAS: That weakens
your case, basically.

(X, T169-70). Voir dire continued wth:
MR SWSHER: And you'd require ne to
put on both sides or I wouldn't be do-
ing nmy job, would you say?
Does everybody -- | nean everybody's
head' s shaki ng.
PROSPECTI VE JUROR ALMAS: That's true.

MR SWSHER: That's true? Everybody
but M. Pyle thinks that?

PROSPECTI VE JURCRS:  Yes.
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MR. SW SHER: Everybody but M. Pyle
agrees that | need to put sonebody on
and present ny side; is that right?

PROSPECTI VE JURORS:  Yes.

MR SWSHER: And if | didn't, then,
what ? You assune the State nust have
presented their case?

PROSPECTI VE JUROR ALMAS: You're jeop-
ardi zing your client.

MR. SWSHER: You said, you're jeopar-
di zing your client?

PROSPECTI VE JUROR ALMAS:  Yes.
(X, T171). Finally, Prospective juror Almas admtted
that he had a "prenponition" about Bolin's case:

MR. SWSHER: Ckay. Any other thoughts
come to m nd? Anybody, what thoughts
did you have when you canme in here, in
t he courtroom and | ooked over and saw
M. Bolin sitting there? Anything?

Did any of you ask yourself, gee, |
wonder what he did? Did any of you

t hi nk that?

PROSPECTI VE JUROR ALMAS:  Yes.

MR. SWSHER: Ckay. Wy do you think
you t hought that, M. Al nas?

PROSPECTI VE JUROR ALMAS: Because |
seened to recogni ze the nane at first.
And | associated it with sonething that
was a disaster. And | assuned it was a
mur der, sonething of that [sic], or
hom ci de, whatever. But | wasn't sure.
| knew it happened a whil e ago.
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MR SWSHER: Right. So you had sone
ki nd of preconceived noti on when you
cane in the courtroonf

PROSPECTI VE JUROR ALMAS:  Prenoni ti on.
(X, T188-9).

B) Prospective Jurors 3 ass and Gal e.
The record shows the follow ng responses from pro-

spective jurors dass and Gale during voir dire:

MR. SWSHER: All right. Wuld anybody
here require ne to prove his innocence?

PROSPECTI VE JURORS: (I ndicating).

MR. SWSHER: Ckay. | see sone shakes
and | see sone nods.
M. Flowers, would you expect ne to

prove his innocence?
PROSPECTI VE JUROR FLOVWERS: Yes.

MR SWSHER: All right. How nany
agree with M. Flowers?

Okay. We have Ms. McM chael. Who
el se? Raise your hand. W have M.
Gale, M. dass....

(XI, T290-1). Defense counsel followed up his question-
I ng:

MR SWSHER: ... \Wo here would put ne
to the task if | didn't put ny -- did-
nt put M. Bolin on the witness stand?
Who woul dn't [sic]® want to hear or

3The context shows that the court reporter erred in transcribing
the word "wouldn't" when "woul d* was actual ly said.
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require nme to put M. Bolin on the wit-
ness stand? Anybody?
M. dass. M. Gle. M. Straquadine.
Anybody el se? M. MM chael.
(XI, T292). Neither of the two prospective jurors
(A ass and Gale) were further questioned about their
inability to accept the defendant's presunption of inno-

cence.

C) Preservation.

In Trotter v. State, 576 So. 2d 691 (Fla. 1990),

this Court held that in order to preserve error for
appel | ate revi ew when the court denies a chall enge for
cause, the defendant nust exhaust perenptory chall enges
and request an additional perenptory strike. Further-
nore, counsel nust nanme a juror on the panel who is
unaccept abl e and who woul d be excused if an additi onal
perenptory was granted.

At bar, the error in failing to excuse prospective
jurors Almas, d ass and Gale for cause was preserved for
review. Appellant first exhausted his ten perenptory
chal l enges (XI, T342). He requested additional perenp-

tory challenges and identified jurors Cox and Bradl ey as
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t he ones who woul d be excused if two additional
perenptories were granted (XlII, T457-8). The court
declined to allow any additional perenptory strikes
(XI'l, T459). As well as the two jurors who counsel had
asked to strike, the jury included Herbert Gale, who

shoul d have been excused for cause (X, T464).

D) Concl usi on.

In Singer v. State, 109 So. 2d 7 (Fla. 1959), this

Court set forth the standard applicable when a prospec-
tive juror's ability to be inpartial is challenged:

if there is basis for any reasonabl e

doubt as to any juror's possessing that

state of mnd which will enable himto

render an inpartial verdict based

solely on the evidence submtted and

the | aw announced at the trial he

shoul d be excused on notion of a party,

or by the court on its own notion.
109 So. 2d at 23-4. Because voir dire disclosed very
reasonabl e doubt that prospective jurors Al nmas, {d ass,
and Gale would be able to set aside their beliefs that
t he def endant should prove his innocence, the challenges
for cause should have been granted.

Accordingly, Appellant's conviction and sentence
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shoul d be vacated and a new trial ordered. Ham | ton v.

State, supra.; G bson v. State, 534 So. 2d 1231 (Fla. 3d

DCA 1988).

a7



| SSUE ||

THE COURT ERRED BY REPLACI NG

JUROR COX W TH AN ALTERNATE

JUROR W THOUT A SUFFI Cl ENT

SHOW NG THAT JUROR COX WOULD

BE UNABLE TO CONTI NUE SERVI CE

M dway through trial, on the norning of Friday,

Cct ober 19, 2001, juror Cox tel ephoned Judge Villanti's
judicial assistant and the jury nmanager to report that
he had breat hing problens during the night and woul d be
seeking nedical attention instead of com ng to court
(XVI, T984). The judge proposed inpaneling an alternate
juror (XVl, T984-5). The prosecutor agreed, stating
t hat one expert witness would not be available if the
trial was continued over the weekend (XVI, T985-6).
Al so, there were two witnesses fromother parts of the
country who had been flown in to testify (Xvl, T986). A
conti nuance until Monday would nean that the State woul d
I ncur the expense of flying them hone for the weekend
and back to testify during the follow ng week (XVI,
T986) .

Def ense counsel said that Appellant would prefer to

have juror Cox remain on the jury and suggested that the
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juror mght be available later in the day (XVlI, T987).
He noted that the schedul ed witnesses were likely to
take only hal f-a-day anyway (Xvli, T987).

The persons who received the tel ephone calls from
juror Cox were brought into court to testify about their
communi cations with the juror (XVlI, T989-94). Both
agreed that the juror reported a history of enphysemn
t hat he sounded |i ke he was very ill, and that he woul d
either see his doctor or go to the hospital (XVl, T990-
4). Juror Cox did not say anything about whether he
m ght be available if the trial was continued until the
af ternoon (XVl, T991-2).

The judge asked the jury manager, "lIs it fair to say
your present inpression is that this man is not going to
be available any tinme soon, including any tinme today"?
(XVl, T993). Over defense objection that the question
called "for a nedical opinion", the wtness was all owed
to say that she had been a nurse for 21 years and t hat
the juror "was definitely having an attack" (XVlI, T993-
4). The judge ruled that it would be appropriate to
replace juror Cox with an alternate juror rather than

"continue the trial in the hopes that this juror m ght
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make sone sort of mracle recovery" (XVl, T995). Appel -
| ant objected to the court making this ruling wthout
any nmedical information on the juror's present condition
or prognosis (XVl, T996).

After a recess to consider caselaw, the prosecutor

subm tted Andrade v. State, 564 So. 2d 238 (Fla. 3d DCA

1990), where a juror who was sick with the flu called
the judge and was excused fromduty (XVlI, T997-9). The
Third District found no error in the replacenent of the
sick juror with an alternate juror. The trial judge

also cited De La Hoz v. State, 576 So. 2d 812 (Fla. 3d

DCA 1991) as additional caselaw (XVl, T999-1000).
Fla. R Cim P. 3.280(a) controls the selection of
alternate jurors. It provides in part:

The court may direct that jurors, in
addition to the regul ar panel, be
called and inpanelled to sit as alter-
nate jurors. Alternate jurors, in the
order in which they are inpanelled,
shall replace jurors who, prior to the
tine the jury retires to consider its
verdi ct, becone unable or disqualified
to performtheir duties.

The pertinent question with respect to juror Cox is

‘Apparently, Andrade and De La Hoz were co-defendants who were
tried together. It does not appear that either of them objected to
replacenent of the sick juror with the alternate.
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whet her there was a sufficient showi ng that he was un-
able to continue performng his duties. The applicable

standard of review for questions involving jury

| npanel ment i s abuse of discretion. San Martin v.
State, 717 So. 2d 462 (Fla. 1998).

Repl acenent of a seated juror with an alternate

during deliberations requires a mstrial. WIIlians V.

State, 792 So. 2d 1207 (Fla. 2001). Wen repl acenent
occurs during the presentation of evidence, the possi-
bility of prejudice is |ess obvious. Nonetheless, the
def endant does have a substantial right in being tried
by the jurors who he hel ped to select.

In People v. Page, 526 N.E. 2d 783 (N. Y. 1988), the

Court of Appeals of New York determ ned that the trial
court nust bal ance the defendant's right to the jury as
seated agai nst the unfairness which could result from
delaying the trial proceedings. The Page court wote:

A trial court's decision dismssing a
juror nust safeguard the inportant
right of a defendant to be tried by
jurors in whose selection the defendant
has had a voice. |t thus necessitates
a reasonably thorough inquiry and reci-
tation on the record of the facts and
reasons for invoking the statutory au-
thorization of discharging and repl ac-
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Ing a juror based on continued unavail -
ability. This requires a reasonable
attenpt to ascertain where the absent
juror is, why the juror is absent, and
when the juror will be present.

526 N.E. 2d at 785.

Applying these criteria, the Page court reversed the
def endant's conviction where a juror was replaced by an
al ternate because the juror had tel ephoned sayi ng that
"she just got up and she'll get here when she can". 526
N.E. 2d at 784. At the tinme when trial recommenced, it
was only 47 mnutes after the scheduled tinme. The Page
opi nion holds that the trial judge abused his discretion
by not making a reasonable effort to determ ne when the
absent juror would be present in the courthouse.

Ot her deci sions have applied the Page reasoning to

the situation where a juror becane sick during the

course of trial. In People v. O askowitz, 556 N.Y.S. 2d

900 (App. Div. 1990), a juror called in sick on the
second day of a one nonth trial and was i medi ately
repl aced by an alternate. The court's refusal to grant
a one-day adjournnment as requested by defense counsel
was held reversible error.

Simlarly, in People v. Lowe, 631 N.Y.S. 2d 298
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(App. Div. 1995), the trial judge discharged a juror who
was absent because of sickness, but was expected to
return for the next trial day. The court's desire to
avoid interrupting the trial for one day by inpaneling
an alternate juror was found to warrant reversal when
wei ghed agai nst the defendant's right to be tried by the
original jury.

Finally, in People v. Powell, 579 N.Y.S. 2d 71 (App.

Div.), aff'd, 600 N.E. 2d 624 (N.Y. 1992), a juror
called in to informthe court that her husband had been
hospitalized and that she would not be in court that
norni ng. \Wen afternoon arrived, the judge seated an
alternate over the defendant's objection. The appellate
court reversed for a newtrial because the trial judge
had not inquired whether the juror would be available to
return to the trial on the next day.

At bar, the trial judge simlarly declined to pursue
nore information as to when (or whether) juror Cox would
becone available for continued jury service. Certainly,
It would not have been too difficult to find out whether
juror Cox had been admtted to the hospital or whether

he had been treated by his doctor and sent hone. In-
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stead, the trial judge relied upon specul ati on about the
juror's medical condition based upon reports about how
juror Cox "sounded" on the tel ephone. This was an inad-
equat e basi s upon which to discharge the juror and seat
an alternate juror over Appellant's objection.

Anot her point bears nentioning. The judge noted
that the juror was wheezing during jury selection and
that the juror had told the jury coordinator that he
hadn't brought his oxygen tank because he thought it
woul dn't be permtted in a county building (XVI, T984).
The judge did not say whether or not juror Cox was ad-
vised that he could bring oxygen with himduring jury
service. Certainly the court nust nake a reasonabl e
accommodation for jurors who have nedical disabilities.

The trial court's hasty replacenent of juror Cox by
an alternate effectively denied Appellant's Sixth
Amendnent right to be tried by the jury which he origi-
nally selected. This Court should now vacate Bolin's

conviction and remand this case for a new trial.
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| SSUE |11

THE JUDGE ERRED I N ALLOW NG

| MPROPER EXPERT TESTI MONY

ABOUT DNA EVI DENCE ON THE

GROUND THAT A PRI OR RULI NG WAS

LAW OF THE CASE

During the testinmony of David Walsh, a former em

pl oyee of Cell mark Laboratories now working as a com
puter systens adm nistrator, the prosecutor asked
whet her the DNA conpari son of the senen sanple and
Bolin's blood showed "a match" (XVlI, T1162). Defense
counsel objected because the National Research Counci
guidelines said that the term"match" was inproper (XVl,
T1163). The prosecutor argued that a Frye hearing had
been conducted before Bolin's prior trial and the previ-

ous judge had allowed the opinion that there was "a
match” to be given (XVlI, T1163). The prosecutor further
suggested that no caselaw said that it was an inproper
guestion; it was just "a Research Council opinion" (XVI,
T1164). The trial judge ruled that |aw of the case nade
t he question allowable (XVlI, T1164). The judge then

asked the prosecutor to rephrase the question to say

"W thin a reasonabl e degree of nedical probability"
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(XVl, T1165).
Subsequently, Walsh testified as follows:
Q Sir, I just want to qualify ny | ast
question by asking within a reasonabl e
degree of certainty in your profession
was there a match between the two?
A.  Yes, there was.

Q In your opinion did it conme from
t he sane source?

A, In nmy opinion it did conme fromthe
same source.

(XVI, T1166).

In the first place, it should be recogni zed t hat
even Wal sh's forner supervisor, Dr. Robin Cotton, agreed
that she couldn't say "within a reasonabl e degree of
scientific certainty" that the evidence was "a match"
because there were only five bands in the sanple (XVII,
T1211). The case at bar is simlar to the recent deci-

sion of Murray v. State, 27 Fla. L. Wekly S816 (Fl a.

Oct ober 3, 2002) where the initial analyst and his su-
pervi sor di sagreed about the results of the DNA testing.
Another simlarity between Miurray and the case at bar is
the fact that all of the senen sanple was consuned in

the test, making it inpossible for the defense to con-
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duct an independent analysis (XVIIl, T1174-5, 1206-7).
When the trial judge at bar ruled that "law of the
case" made Wal sh's concl usi on adm ssible, he was nerely
perpetuating an error in the ruling made at Bolin's
prior trial. There, the court specifically adopted in
his "Order Permtting DNA Evi dence" the standard of Brim
v. State, 654 So. 2d 184 (Fla. 2d DCA 1995) ("where
there are two differing, but both generally accepted
deductions that can be made from generally accepted
scientific evidence, they may both be admtted provided
that the underlying scientific evidence satisfies
Frye"). (PR 2d Supp., R876). This analysis was disap-

proved by this Court in Brimv. State, 695 So. 2d 268

(Fla. 1997).

This Court's standard of review of a trial court's
ruling on a Frye issue is de novo. Brim 695 So. 2d at
274. Therefore, the adm ssibility of Walsh's opinion
that the DNA testing showed "a match" nust be revi ewed
as a matter of |aw rather than under an abuse of discre-
tion standard. Mirray, 27 Fla. L. Wekly at S817.

This Court has always given consi derable weight to

recommendati ons by the National Research Council inits
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reports on DNA technol ogy when determ ni ng general ac-

ceptance in the scientific conmunity. See, Brim 695

So. 2d at 274-5; Henyard v. State, 689 So. 2d 239, 249

(Fla. 1996) (precise conformty with NRC recomendati ons
not essential). Allowing the prosecutor to solicit
termnology froma state expert w tness which was spe-
cifically disapproved by the National Research Counci l
rai ses grave doubts about adm ssibility under Frye.

Certainly the trial court's ruling that "law of the
case" controls is error. Wen a ruling on scientific
evidence is reviewed de novo on appeal, the appellate
court considers acceptance in the scientific community
as of the tinme of review - not whether the evidence
woul d have been accepted by the scientific community in
t he dark ages (or whenever the trial court originally
rul ed).

This Court should now di sapprove all ow ng Wal sh's
opinion that DNA testing of the senen sanple and Bolin's
bl ood showed "a match”". All of the scientific authority
presented to the court by counsel, Wl sh's supervisor,
and even the prosecutor indicated that this term nol ogy

was | nproper by current standards in the field for DNA
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testi ng when one band was mssing. The jury may well
have given great weight to this seem ngly authoritative
opinion in their verdict. Consequently, this Court
shoul d vacate Appellant's conviction and sentence and

order a new trial.
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| SSUE |V

APPELLANT MAY BE ENTI TLED TO A
NEW TRI AL BECAUSE THERE IS NO
RECORD THAT THE PROSPECTI VE
JURCRS WERE SWORN FOR VA R

Dl RE.

There is no indication in the record that the pro-
spective jurors were sworn prior to their questioning on
voir dire (X, T3-9).

Florida Rule of Crim nal Procedure 3.300 requires
that the prospective jurors nust be sworn prior to their
exam nation on voir dire. Rule 3.300 provides, in per-
tinent part:

(a) Cath. The prospective jurors
shall be sworn collectively or individ-
ually, as the court nmay decide. The

formof oath shall be as foll ows:
"Do your [sic] solemly swear

(or affirm that you will answer
truthfully all questions asked of you
as prospective jurors, so help you
God?"

*x * * %

(b) Exam nation. The court may
t hen exam ne each prospective juror
I ndi vidual ly or may exam ne the pro-
spective jurors collectively. Counsel
for both the state and defendant shall
have the right to examne jurors orally
on their voir dire.... The right of the
parties to conduct an exam nation of
each juror orally shall be preserved.
(c) Prospective Jurors Excused.
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If, after the exam nation of any pro-
spective juror, the court is of the

opi nion that the juror is not qualified
to serve as a trial juror, the court
shall excuse the juror fromthe trial

of the cause. |[|f, however, the court
does not excuse the juror, either party
may then challenge the juror, as pro-
vided by |law or by these rules.

Both the federal and state constitutions guarantee
the right of the accused to trial by an inpartial jury.
U.S. Const. anends. VI and XIV; Art. |, 8§ 16(a) and 22,
Fla. Const. Rule 3.300 protects the right of the ac-
cused to trial by an inpartial jury by providing a mech-
ani smfor determ ning which prospective jurors nmay be
di squalified or biased and for renoving such prospective
jurors. It is necessary to swear the prospective jurors
for voir dire to inpress upon themtheir duty to provide
truthful answers so that the court and counsel may nake
reasoned decisions regarding their qualifications, pos-
si bl e bi ases, and whether they should be excused. Fail-
ure to swear the prospective jurors creates an unaccept-
able risk that unqualified or biased jurors will not be
honest in their responses so that the court and counsel

cannot properly evaluate their ability to serve as im

partial jurors. This, in turn, may cause the unknow ng
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and unintentional violation of the defendant's right to
an inpartial jury.

The standard of review for a question of fact is
whet her the court's ruling is supported by conpetent

substanti al evi dence. State v. G atznayer, 789 So. 2d

297, 301 n.7 (Fla. 2001); Butler v. State, 706 So. 2d

100, 101 (Fla. 1st DCA 1998). The standard of review

for a question of lawis de novo. {datzmayer, at 301

n.7; Butler, at 101.

In this case the trial court did not nake any ruling
regarding the swearing of the prospective jurors. How
ever, the absence of any record of the prospective ju-
rors being sworn neans that there is no conpetent sub-
stantial evidence in the record to establish that they
were sworn. This Court nust determ ne the |egal conse-
guences of the absence of any record that the prospec-
tive jurors were sworn for voir dire. This is a ques-
tion of |aw subject to de novo review.

In Fernandez v. State, 758 So. 2d 1199 (Fla. 4th DCA

2000), the court considered an appeal fromthe trial
judge's summary denial of a Rule 3.850 notion for post-

conviction relief. One of the grounds asserted by the
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defendant for relief was ineffective assistance of trial
counsel based upon his failure to object when the tri al
judge did not place the prospective jurors under oath
prior to commencing voir dire. The Fourth District held
that this ground "may be legally sufficient” and re-
manded the case for further proceedings.

Subsequently, the trial judge again summarily denied
the claimand attached portions of the record. In

Fernandez v. State, 814 So. 2d 459 (Fla. 4th DCA 2001),

the court again reversed because the attached record
showed only that another judge placed the venire under
oath before the prospective jurors were brought into the

courtroomfor voir dire. The Fernandez court w ote:

Those pages are entirely inconclusive
on the question of whether the prospec-
tive jurors ever were sworn, and, as we
previ ously noted, that ground may be

| egal |y sufficient.

814 So. 2d at 460.

Anong the authorities cited in Fernandez was Ex

parte Ham ett, 815 So. 2d 499 (Ala. 2000). There, the

def endant petitioned for post-conviction relief froma
conviction of trafficking in cannabis on the grounds

that the venire was not properly sworn before the voir
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dire exam nation began as required by an Al abama rul e of
crimnal procedure. On certiorari review, the Al abama
Suprene Court held that a statenent in the trial tran-
script that the jury venire was 'asked the qualifying
questions' was an insufficient basis upon which to deny
relief. A remand for the trial court to determ ne
whet her the venire was properly sworn was ordered.

O her Al abanma cases where failure to swear properly
t he prospective jurors before voir dire has been recog-

nized as a ground for a new trial include Holland v.

State, 668 So. 2d 107 (Ala. Cr. App. 1995) (where record
Is silent as to whether prospective jurors had been
sworn before voir dire, remand for evidentiary hearing
Is required. If oath was not adm ni stered, conviction

must be vacated.) and Fortner v. State, 825 So. 2d 876

(Ala. Cr. App. 2001), cert. den., (Ala. 2002) (failure

to swear venire is reversible error, but not jurisdic-
tional).

Appel | ant recogni zes that other Florida District
Courts of Appeal have not treated this issue favorably.

In Lott v. State, 826 So. 2d 457 (Fla. 1st DCA 2002),

the First District approved the summary denial of a

64



nmotion for post-conviction relief which alleged that the
prelimnary oath had not been given to prospective ju-
rors in the courtroomby the trial judge. The Lott
court stated that it was perm ssible to swear the venire
In a jury assenbly room before the jurors are assi gned
to individual cases. Because the defendant had not

all eged that his jurors had not been sworn before re-
porting to the courtroom he failed to state a facially
sufficient claimof ineffective assistance of counsel.

The Lott decision further held the claiminsuffi-

ci ent because the defendant did not allege that he was
prejudiced by a failure to swear the venire. The court
did recognize that the Fourth District's opinion in

Fer nandez, supra did not require an allegation of preju-

dice in order to trigger an evidentiary hearing. Rather

than certify conflict with Fernandez, the Lott court

specul ated that prejudice m ght have been alleged in the
notion but not discussed in the opinion.

Florida District Courts of Appeal have al so not
granted any relief on this issue on direct appeal. Most

recently, the Second District in Pena v. State, 27 Fla.

L. Weekly D1542 (Fla. 2d DCA July 3, 2002), declined to
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deci de whether it would be fundamental error to conduct
atrial where the venire had not been sworn prior to
voir dire. The court observed that the record did not
show whet her the venire had received the oath required
by Fla. R Cim P. 3.300(a). However, the defendant's
counsel did not ask the judge to confirmthat the pro-
spective jurors had already been sworn. Nor did the
defendant allege in a post-trial notion that the venire
was unsworn. The Pena court held that the record was

i nsufficient to show fundanental error.

In Martin v. State, 816 So. 2d 187 (Fla. 5th DCA
2002), the court held that any error in failing to swear
the venire prior to voir dire was unpreserved where
counsel did not object at trial. Furthernore, the Mar-
tin court classified this as a jury selection issue

which is waived after acceptance of the jury w thout

reservation of an earlier objection.

When t he defendant argued this issue in Gonsalves v.
State, 26 Fla. L. Weekly D2530 (Fla. 2d DCA Cctober 19,
2001), the State supplenented the record to show conpli -

ance with Fla. R Crim P. 3.300(a). The &onsal ves

court noted "difficult problens" where the record does
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not show that prospective jurors were sworn prior to
voir dire. The court wote:
we encourage trial judges to include on
the record either the swearing of the
prospective jurors or to recite that
t he prospective jurors were properly
sworn prior to questioning.

Turning to the case at bar, this Court should not
duck the issue by sinply finding the issue unpreserved
or the record insufficient to prove fundanental error.
Per haps the record can be suppl enented to show that the

oath was actually given to the prospective jurors before

t hey appeared in the courtroomfor jury selection in

Bolin's trial. Oherwise, this Court should renmand this
case for an evidentiary hearing in the trial court. It
wll certainly be easier to devel op an adequate record

now t o deterni ne whether Rule 3.300(a) was satisfied or
not than it would be to reconstruct the record years

| ater in a postconviction proceedi ng.
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| SSUE V

THE TRI AL COURT ERRED BY AC-
CEPTI NG APPELLANT' S WAI VER OF
A PENALTY PHASE JURY RECOMVEN-
DATI ON AS TO SENTENCE W THOUT
A SUFFI CI ENT | NQUI RY | NTO
VWHETHER APPELLANT UNDERSTOOD
ALL OF THE RI GHTS THAT HE WAS
RELI NQUI SHI NG,

At the outset, Appellant recognizes that this Court

held in Giffin v. State, 820 So. 2d 906 (2002) that

when a capital defendant waives a penalty jury, he can-
not attack the voluntariness of the waiver on direct
appeal unless he first chall enges the waiver in the
trial court. At bar, Bolin did not nove to withdraw his
wai ver of the jury's penalty recommendati on or otherw se
chal |l enge the voluntariness of his waiver in the trial
court. |If this Court adheres to Giffin, he is pre-
cluded fromraising this issue except through collatera
at t ack.

However, this Court should recognize that the opin-
ion in Giffinis totally opposed to what this Court

earlier held in Koenig v. State, 597 So. 2d 256 (Fla.

1992). There the State's argunent that a capital defen-

dant nust nove to withdraw his plea in the trial court
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I n order to nmake voluntariness reviewabl e on direct
appeal was rejected. The Koenig court wote:

This Court is required to review the

j udgnment of conviction in death penalty

cases. 8921.141(4), Fla. Stat. (1989).

In order to review the judgnment of con-

viction in this case, we nust review

the propriety of Koenig's plea, since

it is the plea which formed the basis

for his conviction.
597 So. 2d at 257, n.2. This Court went on to vacate
Koeni g's plea because the "superficial" plea colloquy
was i nsufficient to show that the plea was voluntary and
intelligent.

This Court's automatic revi ew enconpasses both the

j udgnment and sentence in cases where a sentence of death
is inposed. 8921.141(4), Fla. Stat. (1991). Since a
jury recomendation of penalty is an essential stage of
the process before a death sentence nay be inposed, it
follows that this Court should review the propriety of a
defendant's waiver of a penalty trial by jury in the

sane way that the Koenig court reviewed the defendant's

wai ver of a guilt or innocence trial?.

SNot ably, this Court's opinion in Giffin does not distinguish
Koenig, in fact it never considers Koenig.
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If this Court does agree to review Bolin's waiver of
a penalty recommendation by the jury, it is clear that
t he col |l oquy between Bolin and the trial judge was in-
sufficient to establish a voluntary waiver. The record
of the colloquy shows that Bolin was asked the
concl usory questi ons:

THE COURT: Are you neking this waiver
of your own free will, understanding
your rights?

THE DEFENDANT:  Yes.

THE COURT: Okay. You consider your-
self making an intelligent waiver?

THE DEFENDANT: |'m not under any in-
fl uence or anything.

THE COURT: Well, no, because |I've seen
you participating right along. You
seemto be very articulate, very intel-
| igent. You seemto understand al
t hese proceedi ngs, from ny
observati ons.

| s there anything you don't under-
stand, you need your attorneys to
clarify at this juncture?

THE DEFENDANT:  No.

THE COURT: You understand everything;
Is that correct?

THE DEFENDANT: (I ndicating).

THE COURT: Ckay. Counsel, can you
assure the Court your client is fully
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aware of his rights and [is] naking a
knowi ng and intelligent waiver?

MR. SW SHER: Yes, sir.
(XX, T1686-7).

The problemwi th this colloquy is that the Court
never advi sed Appellant of the protections inherent in a
jury penalty recommendati on before accepting his waiver.
Chi ef anpbng these is the jury's role as co-sentencer
whose penalty recomrendati on nust be given great wei ght
and that a |life recomendati on cannot be overridden by
t he judge unl ess no reasonabl e person woul d agree.

Tedder v. State, 322 So. 2d 908 (Fla. 1975). Asking the

def endant whet her he "understand[s] everything"” and his
counsel whether "your client is fully aware of his
rights" cannot substitute for an on-the-record advise-
ment of the rights being relinquished by waiving a pen-
alty phase jury.

Accordingly, this Court should vacate Bolin's death

sentence and remand this case for resentencing.
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CONCLUSI ON

Based upon the foregoing argunent, reasoni ng and
authorities, Oscar Ray Bolin, Jr., Appellant, respect-
fully requests this Court to grant himrelief as fol-
| ows:

As to Issues |, Il and IIl - reversal of conviction
and remand for a new trial.

As to Issue IV - remand to the circuit court for an
evidentiary hearing to determ ne whether the jury was
properly sworn.

As to Issue V - remand to the circuit court with
i nstructions that Bolin be allowed to withdraw his
wai ver of a penalty jury recommendation if he chooses to

do so.
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