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| NTRODUCTI ON AND PRELI M NARY S STATEMENT

This petition for habeas corpusrelief isbeingfiledinorder to
addr ess substantial clainms of error under the fourth, fifth, sixth,
ei ght h and fourteenth amendnents to the United States Constitution,
cl ai ms denonstrating that M. Marshal was deprived of the effective
assi stance of counsel on direct appeal and that t he proceedi ngs t hat
resul tedin his convictionand death sentence vi ol ated fundanent al
constitutional guarantees. The follow ng synbols will be used to
designate references to the record in this appeal:

"R __ " -- record on direct appeal to this Court;

Ref erences to ot her docunents and pleadings will be self-explanatory.

JURI SDI CTI ON

Awit of habeas corpus is an original proceedinginthis Court
governed by Fla. R App. P. 9.100. This Court has original
jurisdiction under Fla. R App. P. 9.030(a)(3) and Article V, 8§
3(b)(9), Fla. Const. The Constitution of the State of Florida
guarantees that "[t]he wit of habeas corpus shall be grantabl e of

right, freely and wthout cost." Art. I, 8 13, Fla. Const.

REPLY TO | SSUE |

I n hisoriginal petition, Petitioner arguedthat his appellate

counsel providedineffective assistance by failingtoraise ondirect



appeal the trial court's error of denying the defense Mdtion for
Addi ti onal Mental Heal th Expert (R 3744-45). In their Response, the
State argues that Petitioner is "re-hashing" anissue raisedin 3.850
proceedi ngs and such "re-litigation"” renders this issue procedurally
barred. Although Petitioner didraisea3.850claimregardingthe
violation of his constitutional right toexpert psychiatric assi stance

at trial!, Akev. lahoma, 105 S. Ct. 1087 (1985), the present claim

iswhollydistinct. Theinstant clai mdeal s with appellate's counsel
failure to raise on direct appeal a neritorious claim certainly

cogni zabl e in a petition for habeas corpus. See Freenan v. State, 761

So. 2d 1055 (Fla. 2000). The State's attenpt to argue a procedural bar
fails to consider appellate counsel's duty to rai se on direct appeal
errors which occurred at trial. Here, theissue was clearly preserved
at trial and appell ate counsel inexplicably failedtoraise it on
appeal .

Inthe alternative to being procedurally barred, the State argues
that this issue is without nerit because the "trial court sol ved
def ense' s counsel ' s probl em even though it deni ed his request for an
addi tional nmental health expert." (State's Response p. 6) I n
justifyingtheir argunent, the logic behindthe State's positionis
t hat j ust because t he defense' s noti on was deni ed, it does not nean

that trial counsel was precluded fromraising anot her noti on for an

! This issue is currently on appeal before this Court.
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addi ti onal expert if the inconpetent expert did not cooperate. In
taking this position, the State specul ates that the mental health
expert cooperated wth the defense after the judge ordered hi mto do
so. O course, this position was utterly refuted in the 3.850
proceedi ngs where trial counsel clearly and conclusively testifiedthat
it was the expert's total | ack of cooperation and | ack of energy he
spent onthis matter that forced hi mnot torely upon and utterly be
wi t hout expert assi stance.? Mreover, the State's specul ati on whet her
trial counsel's probl emwas "sol ved" doesn't resol ve why appel |l ate
counsel failedtoraisethis nmeritorious issue ondirect appeal. Wat
appel | at e counsel knewat the time of direct appeal was that tri al
counsel filed a notion for an additional expert while strongly
expressing the conpl ete | ack of cooperati onw th the appoi nted expert.
Appel | at e counsel al so knewthat trial counsel subsequently did not

present a nental health expert inthe penalty phase. Appell ate counsel

2 Trial counsel testified to the follow ng concerning the
reasons he did not use the expert at trial: "I renmenber -- ny
overwhel mng nmenory is this doctor's total |ack of cooperation,
little bit of time he spent with him And | wouldn't put anybody
before a jury when the first question you would have asked, no matter
what he said, how long did you spend with this gentlenmen. | spent an
hour. And based on one hour you're going to decide that this
gentlenmen is whatever the diagnosis is. He would have been bl own out
of the water, so | wouldn't have put himon no matter what
conclusions he drewin his letter. (PC-R 2382-83)."

"[My experience was atrocious. That's the worst experience | had
until then or since then with any court appointed consultant of any
type." (PC-R 2348).



had aduty toraisethisissue ondirect appeal and was i neffective for
failingtodoso. Petitioner would al sonotethat the State's reliance
on what occurred at the 3. 850 proceedings tojustify their specul ation
that trial counsel's problens were "solved” is irrelevant to the
present claim Appellate counsel had the record before himand fail ed

to raise this neritorious issue on direct appeal.

REPLY TO ISSUE 11 _and 111

Regardingthe nerits of issues Il andlI1l, Petitioner relies upon
his arguments in his original petition. However, Petitioner notes that
the State argues i n both cl ai ns that these i ssues are not cogni zable in
a habeas corpus petition and are procedurally barred. This is
i ncorrect. This Court has not found these i ssues t o be non-cogni zabl e

nor procedurally barred. SEEMIls v. More, 786 So.2d 532 (Fl a.

2001); Mann v. Moore, 794 So. 2d 595 (Fla. 2001); Sereci v. Moore, 27

Fla. L. Weekly s183 (Fla. 2002); Bottosonv. State, 27 Fls. L. Wekly

s119 (Fla. 2002).

CONCLUSI ON AND RELI EF SOUGHT
Meritorious argunents were avail able for direct appeal, yet
appel | at e counsel unreasonably failed to assert them These errors

denpnstrate that M. Marshall was deni ed t he effecti ve assi st ance of



appel l ate counsel. For all of the reasons di scussed herein, M.

Marshal | respectfully urges the Court to grant habeas corpus relief.
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