I N THE SUPREME COURT OF FLORI DA

MATTHEW MARSHALL,
Petitioner,
VS.
M CHAEL W MOORE,
Secretary, Florida Departnent

of Corrections,

Respondent .

Case No. SC02-420

AMENDED RESPONSE TO PETITI ON FOR WRI T OF HABEAS CORPUS

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

DEBRA RESCI GNO
ASSI STANT ATTORNEY GENERAL
FLA. BAR NO. 0836907
1515 NORTH FLAGLER DRI VE
9™ FLOOR
WEST PALM BEACH, FL. 33401
(561) 837- 5000

FAX- (561) 837-5108

ATTORNEY FOR APPELLEE



TABLE OF CONTENTS

TABLE OF CONTENTS .

TABLE OF CI TATI ONS .
i

PRELI M NARY STATEMENT .

FACTS AND PROCEDURAL HI STORY

REASONS FOR DENYI NG THE WRI' T
| SSUE |
APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO ARGUE, ON DI RECT APPEAL, THAT THE
TRIAL COURT ERRED BY DENYI NG DEFENSE
COUNSEL’ S REQUEST FOR AN ADDI TI ONAL MENTAL
HEALTH EXPERT ( Rest at ed).
| SSUE | |

APPRENDI DOES NOT APPLY TO FLORIDA'S
OVERRI DE SCHEME ( Rest at ed).

| SSUE |11

THE HOLDI NG IN KEEN DOES NOT MEAN THAT
TEDDER WAS ARBI TRARI LY APPLI ED TO THI S CASE
(Rest at ed) .

CONCLUSI ON

CERTI FI CATE OF FONT .

CERTI FI CATE OF SERVI CE

14

17

17

17



TABLE OF Cl TATI ONS

CASES

Apprendi v. New Jersey,
530 U. S. 466 (Fla. 2000)

Atwater v. State,
26 Fla.L.Wekly S395 (Fla. 2001)

Bottoson v. State,
27 Fla.L. Wekly S632 (Fla. 2002)

Chandl er v. Dugger,
634 So. 2d 1066 (Fla. 1994)

Downs v. Mbore,
26 Fla.L.Wekly S632 (Fla. 2001)

Hldwin v. Florida,
490 U.S. 638 (1989)

Jackson v. State,
704 So.2d 500 (Fla. 1997)

Jones v. State,
794 So.2d 579 (Fla. 2001)

Keen v. State,
775 So.2d 263 (Fla. 2000)

Kokal v. Dugger,
718 So.2d 138 (Fla. 1998)

Mann v. Moore,
794 So.2d 595 (Fla. 2001)

Marshall v. State,
604 So.2d 799 (Fla. 1992)

Martin v. State,
455 So. 2d 370 (Fla. 1984)

MIls v. State,
786 So. 2d 532 (Fla. 2001)

Par ker v. Dugger,

15

10

16

10

12



550 So.2d 459 (Fla. 1989) . . . . . . . . . . . . 6, 11

Patterson v. State,
664 So.2d 31 (Fla. 4" DCA 1995 . . . . . . . . . . . 11

Pope v. Wi nwri ght,
496 So. 2d 798 (Fla. 1986) e 7

Porter v. Dugger,
559 So.2d 201 (Fla. 1990) s 7

Proffitt v. Florida,
428 U.S. 242 (Fla. 1976) 1

Rut herford v. Mbore,
774 So.2d 637 (Fla. 2000) S 6-7

Spazi ano v. Florida,
468 U.S. 447 (1984) A o)

Suarez v. Dugger,
527 So.2d 190 (Fla. 1998) s 7

Tedder v. State,
322 So.2d 908 (Fla. 1975) e 16-18

Walton v. Arizona,
497 U.S. 639 (1990) e




PRELI M NARY STATENMENT

Respondent accepts Petitioner’s statenent regar di ng
Juri sdiction. The following synbols wll be used in this

Response: ROA denotes the record on appeal in Marshall v. State,

604 So.2d 799 (Fla. 1992) and PCR denotes the record on appeal
in the pending 3.850 appeal.

PROCEDURAL HI STORY AND STATEMENT OF THE FACTS

Respondent accepts Petitioner’s statement regarding the
procedural history. A brief recitation of the facts is found in

this Court’s opinion on the direct appeal, Mrshall v. State,

604 So.2d 799 (Fla. 1992):

Marshall and the victim Jeffrey Henry,
were both incarcerated at the Martin
Correction Institute on Novenmber 1, 1988,
when w tnesses heard nuffled screans and
noans emanating from Henry's cell and
observed Marshall exiting the cell w th what
appeared to be blood on his chest and arns.
Wthin a few m nutes, Marshall reentered the
cell, and sim |l ar noises were heard. After
the cell becanme qui et, Mar shal | agai n
energed with blood on his person. Henry was
found dead, lying in his cell facedown wth
his hands bound behind his back and his
sweat pants pulled down around his ankles to
restrain his |egs. Death was caused by
bl ows to the back of his head.

Marshall was charged with first-degree

mur der . His defense at trial was that he
killed Henry in self-defense. Mar shal
claimed that Henry was a "nuscle man" for
several inmates who operated a footbal
pool . When Marshall tried to collect his



wi nnings fromthe inmates, they told himto
get the noney from Henry. Marshal | cl ai ns
he entered Henry's cell only to collect his
wi nni ngs but that Henry refused to pay, and
t hat Henry then attacked him so he fought
back.

The jury found Marshall qguilty of
first-degree nurder and recomended a
sentence of life inprisonment. The judge
rejected the jury's recomendation and
i mposed a sentence of death, finding in

aggravati on: (1) that the nurder was
conmtted by a person under sentence of
i npri sonnent ; (2) that the defendant was

previously convicted of violent felonies;
(3) that the nurder was commtted while the
def endant was engaged in the comm ssion of
or an attempt to commt a burglary; and (4)
that the nurder was especially heinous,
atrocious, and cruel. The judge found in
mtigation that the defendant's behavi or at
trial was acceptable and that the defendant
entered prison at a young age. The judge
specifically rejected as mtigation that the
def endant' s ol der brother influenced himand
led himastray to run the streets and break
the law, and that his nother caused himto
believe he would suffer no negative
consequences for his bad behavior. The
judge concluded that facts supporting a
conclusion that the mtigating circunstances
did not out wei gh t he aggravati ng
circunmstances were "so clear and convincing
t hat no reasonabl e person could differ

ld. at 802. This Court also addressed the propriety of a jury
override in this case:

In this case, the record contains
i nsufficient evidence to reasonably support
t he jury's reconmendati on of life.
Marshall's father was unable to attend the
trial, but the defense and prosecution
stipul ated that he woul d have testified that
Marshall did well in school until his early
teens when his ol der brother influenced him
to run the streets and break the [aw, that



Marshal | ' s not her did not di sci pline
Marshall and allowed him to believe there
woul d be no consequences for his behavior;
and that Marshall's father |oved him and
requested a |life sentence for his son. The
trial court determ ned these facts were not
mtigating, but did find Marshall's behavi or
at trial as well as his entering prison at a
young age to be mtigating. W find no
error in the court's assessnent of this
mtigation and conclude that it does not
provide a reasonable basis for the jury's
recomendation of life in this case. Even
viewing this mtigation in the |ight nost
favorable to Mar shal | , it pal es in
significance when wei ghed agai nst the four
statutory aggravati ng ci rcunst ances,
including Marshall's record of violent
felonies consisting of kidnaping, sexual
battery, and seven armed robberies.

Furt hernmore, defense counsel's argunment
conposed | argely of a negative
characterization of the victim does not
provide a reasonable basis for the jury's
life recomendation. Moreover, contrary to
Marshal |'s assertion, the facts surrounding
the nurder do not suggest that the nurder
was commtted in self defense or in a fit of

rage. The witnesses heard nuffled screans
and noans emanating from the victins cel

and observed Marshall |eaving the cell wth
what appeared to be bl ood on his chest and
ar ns. Wthin a few mnutes, Marshal

reentered the cell and simlar noises were
agai n heard. The victim was found |ying
face down with his hands bound behind his
back and his ankles were restrained. The

victim received no less than twenty-five
separate wounds and bl ood was sprayed and
spl attered about the cell. Death was caused
by blows to the back of his head. Not hi ng
in these facts supports the notion that
Marshall acted in self defense or that he
sinply killed the victimin the heat of a
fight. We thus conclude that the trial
court did not abuse its discretion in
finding the facts supporting the death
sentence to be "so clear and convinci ng that



no reasonable person could differ." See
Tedder, 322 So.2d at 910.

Finally, we do not find the death
sentence di sproportionate in this case. The
facts of this case, including the four
strong aggravating circunstances conpared to
the weak mtigation, render the death
sentence appropriate and proportional when
conpared to other cases. See, e.g., Freeman
v. State, 563 So.2d 73 (Fla.1990); Lusk v.
State, 446 So.2d 1038 (Fla.1984).

Accordi ngly, we affirm Marshall's
conviction for first-degree nurder and the
resulting death sentence.

Id. at 806.

REASONS FOR DENYI NG THE PETI T1 ON

| SSUE |
APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO
ARGUE, ON DI RECT APPEAL, THAT THE TRI AL COURT ERRED BY
DENYI NG DEFENSE COUNSEL’ S REQUEST FOR AN ADDI TI ONAL
MENTAL HEALTH EXPERT. ( RESTATED) .
Petitioner clains that appell ate counsel was i neffective for
failing to argue, on direct appeal, that the trial court erred

by denyi ng defense counsel’s request for an additional nental

health expert. See Downs v. More, 26 Fla.L. Weekly S632, S633

(Fla. Sept. 26, 2001), citing Rutherford v. WMbore, 774 So.2d

637, 643 (Fla.2000) ("' Habeas petitions are the proper vehicle
to advance clainms of ineffective assistance of appellate
counsel .’ ").

This claimis procedurally barred because it is nothing nore

than an attenpt to re-litigate Petitioner’s 3.850 claimthe he



was deni ed his constitutional right to a conpetent nental health
eval uation and that trial counsel was ineffective for failingto
secure a conpetent mental health expert to assist in both the
guilt and penalty phases. Petitioner cannot now re-hash the sane
claimin his habeas petition under the guise of alleged trial
court error in refusing to appoint an additional nental health

expert. See Parker v. Dugger, 550 So.2d 459, 460

(Fla.1989) ("[H] abeas corpus petitions are not to be used for
addi ti onal appeals on questions which could have been, should
have been, or were raised on appeal or in a rule 3.850 notion,

or on matters that were not objected to at trial."); Atwater v.

State, 26 Fla. L. Wekly 395 (Fla. 2001) (sane); Porter v.
Dugger, 559 So.2d 201, 203 (Fla. 1990)("using a different
argunment to relitigate an issue in postconviction proceedings is
not appropriate."). Hence, this claim should be denied as
procedural |y barred.

Even if this Court finds that the claimis not procedurally
barred, appellate counsel was not ineffective for failing to
raise the issue. The habeas corpus standard of review for
ineffective assistance of appellate counsel mrrors the

Strickland! standard for trial counsel i neffecti veness.

Rut herford v. Moore, 774 So.2d 637, 643 (Fla.2000). 1In order to

prevail on a claim of ineffective assistance of appellate

L Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984).




counsel, [p]etitioner nust show specific errors or on ssions
that are "’ of such magnitude as to constitute a serious error or
substantial deficiency falling neasurably outside the range of
professionally acceptable performance’ and second, that the
petitioner was prejudi ced because appel | ate counsel 's defi ci ency
‘comprom sed the appellate process to such a degree as to

underm ne confidence in the correctness of the result.’ Jones

v. Moore, 794 So.2d 579, 583 (Fla. 2001), citing Rutherford, at

643; Pope v. Wainwright, 496 So.2d 798, 800 (Fla.1986), cert.

deni ed, 480 U.S. 951 (1987); Suarez v. Dugger, 527 So.2d 190
(Fla. 1988).

A reviewof the record in this case shows that Petitioner’s
i neffectiveness claimis wholly wthout nerit. On April 28,
1989, defense counsel filed a “Mdtion to Appoint Mental Health
Expert,” asking the Court to appoint Dr. Joel Klass, as a
confidential expert, to exam ne the Petitioner “on the issues of
his conpetence to stand trial, his sanity at the time of the
al l eged offense, [and] the existence of possible mtigating
factors . . . .” (ROA 2937). A hearing was held after which the
trial court entered an order appointing Dr. Klass as a
confidential nental health expert ordering him to deterni ne
whet her Petitioner was insane at the time of the alleged
of fense, whether he was conpetent to stand trial and whether

there were any mtigating factors. (ROA 2945-47).



Thereafter, on Septenber 19, 1989, defense counsel filed a
“Motion for Additional Mental Health Expert,” asking for the
appoi nt nent of a second nental health expert because Dr. Klass
spent only 1 hour exam ning Petitioner and provided only two (2)
short letters containing his ultimte conclusions, but not
descri bi ng what psychol ogi cal tests he conducted, their results
or the history he took fromPetitioner. The notion also all eged
that Dr. Klass's letters omtted discussion of what evidence
nm ght be gathered for mtigation. (ROA 3735-37).

A hearing was held on Septenber 21, 1989, at which defense
counsel re-iterated the reasons laid out in his notion as to why
he needed an additional nmental health expert. (ROA 113-131).
The trial court denied the notion at that time, noting that Dr.
Klass’s work nmust have been of some val ue because the defense
submtted a request to pay Dr. Klass's $350 bill, which the
court had agreed to and noting that the court’s previous contact
with Dr. Klass did not give it reason to believe he was
i nconpetent. (ROA 125). The trial court did, however, order Dr.
Kl ass to communi cate by tel ephone with defense counsel for trial
preparation and to submt a witten report on the issues
specified in the Court’s original May 12, 1989 order, by October

11, 1989. (ROA 3745).2

2 The trial court initially entered an Order requiring Dr.
Kl ass to give an opinion about organic brain damage (R 3744);
however, because that was not part of the court’s original My
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| nportantly, defense counsel never conplained thereafter
that Dr. Klass did not contact himor issue a corrected witten
report as ordered. In fact, defense counsel admtted at the
3.850 evidentiary hearing that he received a followup letter
from Dr. Klass (PCR 2357). The trial court’s 3.850 order
reflects that Dr. Klass diagnosed Petitioner as a paranoid
schi zophrenic in the followup letter (PCR 2711-15).
Consequently, the trial court solved defense counsel’s problem
even though it denied his request for an additional nental
heal th expert. Appellate counsel cannot be deened ineffective

for not raising the i ssue because it had no nerit. See Kokal v.

Dugger, 718 So.2d 138, 142 (Fl a.1998) ("Appellate counsel cannot
be faulted for failing to raise a nonneritorious claim?");

Chandl er v. Dugger, 634 So.2d 1066 (Fla.1994) (sane).

Atrial court’s decisionregardingthe appointnent of nmental
health experts in crimnal cases is reviewed by the abuse of

di scretion standard. See Jackson v. State, 704 So. 2d 500, 508

(Fla. 1997) (explaining that appointnent of an expert pursuant
to the statute pertaining to expert witnesses in crimnal cases,
8§ 914.06, is discretionary and finding no abuse of discretion in
denyi ng Jackson’s request where any additional information a
second pat hol ogi st could have offered in this particular case

was nerely specul ative and nmost likely cunulative); Martin v.

12, 1989 order, a corrected order was entered.

7



State, 455 So.2d 370 (Fla. 1984) (expl ai ni ng that appoi nt nent of
experts is within the trial court’s discretion).

Here, it cannot be said that the trial court abused its
di scretion in denying defense counsel’s notion for an additional
expert. The trial court noted that it did not believe that Dr.
Kl ass was inconpetent based on its prior experiences with him
It also noted that it had ordered his $350 bill paid based upon
the defense’s request, who nust have thought his work had sone
val ue. Finally, the trial court’s ruling did not conpletely
foreclose the possibility of granting an additional expert in
the future. The trial court noted that it was denying the
request at that time and acknow edged that another interview by
Dr. Klass m ght be necessary (T 125, 128-29). Defense counse
di d not make anot her request or ask for an additional interview.
As such, this issue clearly had no nerit and appell ate counsel

cannot be deened ineffective for not raising it on appeal.

| SSUE ||

APPRENDI DOES NOT APPLY TO FLORI DA’ S OVERRI DE SCHEME.



Rel yi ng upon Apprendi v. New Jersey, 530 U. S. 466 (2000),
Petitioner argues that Florida s capital sentencing schene and
in particular, its override provision, violates due process and
the right to trial by jury.

Petitioner’s claim nust be denied because it is not
cogni zabl e in a habeas corpus petition. A collateral challenge
to a judgnent and sentence must be raised in a post-conviction
notion under rule 3.850 and not in a petition for wit of habeas
corpus. Rule 3.850 supplants the renedy of habeas corpus for
raising collateral challenges to a judgnent and sentence.

Patterson v. State, 664 So.2d 31 (Fla. 4t" DCA 1995).

This claimis al so procedurally barred because it coul d have

been, but was not, raised on direct appeal. See Parker V.

Dugger, 550 So. 2d 459, 460 (Fl a.1989) ("[ Hl abeas corpus petitions
are not to be used for additional appeals on questions which
coul d have been, should have been, or were raised on appeal or
in arule 3.850 notion, or on matters that were not objected to

at trial."); Atwater v. State, 26 Fla. L. Weekly 395 (Fla. 2001)

(same).

Even if this Court finds that the claimis cognizable and
not procedurally barred, it is without nerit. This Court has
squarely rejected Petitioner’s argunents and the notion that
Apprendi applies to Florida's capital sentencing schene in MIlls

v. More, 786 So.2d 532 (Fla. 2001), Mann v. More, 794 So. 2d




595 (Fla. 2001), Bottoson v. State, 27 Fla. L. Wekly S119 (Fl a.

Jan 31, 2002), and Sireci v. More, 2002 W 276292 (Fla. Feb 28,

2002) .3

Petiti oner contends that under Florida's capital sentencing
scheme, the statutory maxinum for capital crines is life
i mpri sonment because a defendant cannot be sentenced to death
unless and until there is a finding, after a separate and
di stinct proceeding, that at |east one statutory aggravating
factor has been proven beyond a reasonabl e doubt. Therefore,
Petitioner argues, under Apprendi “the jury nmust determ ne death
eligibility,” and its decision nmust be binding (i.e., no
override by the judge) 1in order to <conply wth the
constitutional protections of due process and right to trial by
jury.

I n Apprendi, the U. S. Suprene Court held that “[o]ther than
the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maxi num nmust
be submtted to a jury, and proved beyond a reasonabl e doubt.”
Apprendi, 530 U.S. at 490. In Florida, a defendant becones
eligible for the death penalty upon conviction for first-degree

murder and the statutory maxi num sentence he faces is death.

3 The State acknow edges that the United States Suprene
Court has granted certiorari in Ring v. Arizona; however, as
this Court has noted in King v. State, 27 Fla. L. Weekly S65
(Fla. Jan. 16, 2002), and Bottoson v. State, 27 Fla. L. Wekly
S119 (Fla. Jan 31, 2002), Ring has not yet been deci ded and
the | aw nust be followed as it stands.

10



MIls v. Moore, 786 So. 2d 532, 537-38 (Fla. 2001), cert.

denied, 121 S.Ct. 1752 (2001). Section 782.04(1), Florida
Statute (1989) provides that either preneditated or felony
mur der constitutes a “capital felony, punishable as provided in
S.775.082” and “[i]n all cases under this section, the procedure
set forth in s.921.141 shall be followed in order to determ ne
sentence of death or life inprisonment.” Section 775.082(1),
Florida Statute (1989) provides that the punishment shall be
either life with the possibility of parole after 25 years or
death.4 Clearly, by statute, the maxi numpenalty is death, thus,
Apprendi does not apply to capital cases.
As the U S. Suprenme Court noted:
We shoul d be clear that nothing in this
hi story suggests that it is inpermssible
for judges to exercise discretion-taking
into consideration various factors relating
both to offense and offender—in inposing a
judgnment wthin the range prescribed by
statute. We have often noted that judges in
this country have | ong exercised discretion
of this nature in inposing sentence wthin
the statutory limts in the individual case.
Apprendi, 530 U S. at 481 (enphasis in original). In fact a
sentencer may be given “unbridl ed discretion” in determ ning the

appropriate sentence so long as the jury has decided that the

def endant is eligible for the death penalty, and in Florida that

“Marshal | argues that the statute in effect at the tinme
of his trial, section 775.082(1), Florida Statutes (1989),
made |ife the maxi num sentence. This Court rejected the
identical assertion in MIlls at 537-38.

11



occurs upon conviction. As reasoned in Tuilaepa v. California,

512 U.S. 967, 979-80 (1994):

Li kewi se, in Proffitt v. Florida, we upheld
the Florida capital sentencing scheme even
t hough "t he various factors to be considered
by the sentencing authorities [did] not have
nuneri cal weights assigned to them™"....

.. In sum "discretion to evaluate and
weigh the circunstances relevant to the
particular defendant and the <crine he

commtted” is not inpermssible in the
capital sentencing process.... "Once the
jury finds that the defendant falls within
the leqgislatively defined category of

persons eliqgible for the death penalty,

the jury then is free to consider a nyriad
of factors to determ ne whether death is the
appropriate punishment."... | ndeed, the
sent encer may be given "unbridl ed discretion
in determ ning whether the death penalty
should be inposed after it has found that
the defendant is a nenber of the class nade
eligible for that penalty."

Tuilaepa, 512 U.S. at 979-80 (citations omtted, enphasis
added) .

Florida’s capital sentencing scheme, found in section
921.141, Florida Statutes (1975) affords the sentencer the
guidelines to followin determ ning the various factors rel ated
to the offense and the of fender by providing accepted statutory
aggravating factors and mtigating circunstances to be
considered. G ven the fact that a convicted defendant faces the
statutory maximum sentence of death upon conviction, the
enpl oyment of further proceedings to determ ne the “various

factors relating both to offense and offender”, i.e., to

12



determ ne “sentencing factors”, does not violate due process.
Nothing in Apprendi suggests that this Court’s prior

precedent upholding Florida s capital sentencing statute has

been eroded. In fact, the U S. Supreme Court pointed to Walton

v. Arizona, 497 U S. 639 (1990) to underscore the fact that

Apprendi does not render invalid state capital sentencing
statutes. Apprendi, 530 U. S. at 496-97. In Walton, the U.S.
Suprenme Court noted that constitutional challenges to Florida's

capi tal sentencing have been rejected repeatedly. See, Hildw n

v. Florida, 490 U.S. 638 (1989)(stating case “presents us once
again with the question whether the Sixth Anendnment requires a
jury to specify the aggravating factors that permt the
i nposition of capital punishment in Florida and concl udi ng that
the Sixth Amendnent does not require that the specific findings
aut horizing the inposition of the sentence of death be nade by

the jury”); Spaziano v. Florida, 468 U S. 447 (1984); Proffitt

v. Florida, 428 U S. 242 (1976).

Petitioner argues that Apprendi effectively overrules
Wal t on; however, Walton addressed a “judge only” sentencing
system where t he maxi num sentence at tinme of convictionis life.
In Florida, the maxinmum sentence is death upon conviction.
MIlls, 786 So. 2d at 537-38. Petitioner further argues that
Spazi ano nmust be re-visited in |light of Apprendi; however, it is

clear that it is the jury in Florida who decides beyond a

13



reasonabl e doubt all of the elements of the capital felony
charged which subjects the defendant to the maxi num penalty of

death. As such, this claimnmust be denied.

| SSUE |11

THE HOLDING IN KEEN DOES NOT MEAN THAT
TEDDER WAS ARBI TRARI LY APPLI ED TO THI S CASE.

Rel ying upon Keen v. State, 775 So.2d 263 (Fla. 2000),
Petitioner argues that the trial court arbitrarily applied

Tedder v. State, 322 So.2d 908 (Fla. 1975), in overriding the

jury’s life recommendati on and that this Court did the sane in
uphol di ng the override.

Petitioner’s claim nust be denied because it is not
cogni zabl e in a habeas corpus petition. A collateral challenge
to a judgnment and sentence nust be raised in a post-conviction
notion under rule 3.850 and not in a petition for wit of habeas
corpus. Rule 3.850 supplants the renedy of habeas corpus for
raising collateral challenges to a judgnent and sentence.

Patterson v. State, 664 So.2d 31 (Fla. 4t" DCA 1995).

14



The claimis al so procedurally barred because it is nothing
nore than an attenpt to re-litigate the propriety of the trial
judge’s override of the jury's |ife recommendation. This Court
has already rejected Petitioner’s argunment, on direct appeal
that the trial court erred by overriding the jury's

recommendation of life inprisonnent. See Marshall v. State

604 So.2d 799 (Fla. 1992). Petitioner now argues that Keen
represents a change in the law, clarifying how Tedder is to be

applied to override case. This Court, however, rejected that

contention in MIIs v. More, 786 So.2d 532 (Fla. 2001).
Thus, Petitioner’s claimis sinply are-hash of his argunent
on direct appeal and should be denied as procedurally barred.

See Parker v. Dugger, 550 So.2d 459, 460 (Fla.1989)("[H] abeas

corpus petitions are not to be used for additional appeals on
guestions which could have been, should have been, or were
rai sed on appeal or in a rule 3.850 notion, or on matters that

were not objected to at trial."); Atwater v. State, 26 Fla. L.

Weekly 395 (Fla. 2001) (sane); Porter v. Dugger, 559 So.2d 201,

203 (Fla. 1990)("using a different argunment to relitigate an
i ssue in postconviction proceedings is not appropriate.").

Even if this Court finds that the claimis cognizable and
not procedurally barred, it does not have nerit. Petitioner

argues that Keen v. State, 775 So.2d 263 (Fla. 2000),

“concl usi vely establishes that the standard enunci ated i n Tedder

15



v. State, 322 So.2d 908 (Fla. 1975), was arbitrarily not applied
to M. Marshall’s case on direct appeal.” Petition at 21.
According to Petitioner, Keen represents a change in the |aw
whi ch nmust now be applied to his case. As noted above, however,
this Court has already considered and rejected that precise
argunment, stating:

MIlls'" second argument is that Tedder v.
State, 322 So.2d 908 (Fla.1975), which
allows the trial judge to override a jury
recommendat i on in capi t al cases, was
arbitrarily applied in this case based on
the |anguage used in Keen v. State, 775
So.2d 263 (Fla.2000). In Tedder we said,
“In order to sustain a sentence of death
following a jury recommendation of life, the
facts suggesting a sentence of death should
be so clear and convincing that virtually no
reasonabl e person could differ." Id. at 910.

In Keen, on the defendant's direct appeal
following his third trial, we applied the
Tedder anal ysis. In applying Tedder we
enphasi zed the fact that a trial court's
analysis in an override situation should
focus on the record evidence supporting the
jury's recommendati on and should not be the
sane wei ghing process that is used when the
jury recommends deat h.

Whi | e conceding that Keen is not new | aw,

M 11s nonethel ess argues that Keen's application of
Tedder constitutes a new standard by which
jury override cases are reviewed. Keen is
not a mjor constitutional change or
jurisprudential upheaval of the law as it
was espoused in Tedder. Keen offers no new
or different standard for considering jury
overrides on appeal. Thus, we disagree with
MIIls" contention that Keen offers a new
standard of |aw and we reject the contention
that Keen was anything nore than an
application of our |[|ong-standing Tedder
anal ysi s.
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Tedder is
jury overri
Tedder was

the semnal case in Florida on
des and remains so after Keen.
applied to this case. Keen

provi des no basis for our reconsideration of

this issue
MIIls" peti

MIlls at 539-40.

Simlarly, here

. For these reasons, we deny

tion for wit of habeas corpus.

Marshall’s petition for wit of habeas

corpus nust be deni ed.

WHEREFORE, t he

State respectfully requests that this

Honorable Court dismss this petition based on procedural

default, or in the

merits.

alternative deny all relief based on the

Respectfully subm tted,
ROBERT A. BUTTERWORTH,
ATTORNEY GENERAL

DEBRA RESCI GNO
ASS| STANT ATTORNEY GENERAL
Fl a. Bar. No. 0836907
1515 North Flagler Drive
9t h Fl oor
West Pal m Beach, FI. 33401
(561) 837-5000
(561) 837-5099

ATTORNEY FOR RESPONDENT

AMENDED CERTI FI CATE OF SERVI CE

| DO HEREBY CERTI FY
to the Petition for

United States nmmil

that a true copy of the foregoing Response
Wit of Habeas Corpus has been furnished by

to MELI SSA M NSK DONOHO AND LEOR VELEANU

17



Capital Collateral Regional Counsel- South, 101 N. E. 3¢ Ave.,
Suite 400, Ft. Lauderdale, FI. 33301, this 4th day of April,

2002.

DEBRA RESCI GNO

CERTI FI CATE OF COMPLI ANCE

| HEREBY CERTIFY the size and style of type used in this
brief is 12 point Courier New, a font that is not proportionally

spaced.

DEBRA RESCI GNO

18



