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STATEMENT OF THE CASE AND FACTS
In accordance with Fla. R Crim P. 3.851(b)(2), this
petition is being pursued concurrently with the appeal fromthe
order denying Defendant’s motion for post conviction relief.
Patton v. State, No. SC02-423. The State will therefore rely on
its statements of the case and facts contained in its brief in

that matter.



ARGUMENT

DEFENDANT’ S CLAI' M UNDER APPRENDI AND RI NG
SHOULD BE DENI ED

Def endant first asserts that he is entitled to relief under
Apprendi v. New Jersey, 530 U S. 466 (2000), and Ring Vv.
Arizona, 2002 W 1357257 (2002). He contends that under these
cases, this Court should revisit its determnation that the
original jury did not return a |life recomendation, that this
Court should find the alleged Iife recommendati on bi nding, that
this Court should revisit its rejection of the request for an
interrogatory penalty phase verdict form that this Court should
require that the aggravating circunstances be charged in the
indictnment, that this Court should find that informng the jury
that its sentencing recommendati on is advi sory vi ol ates Cal dwel |
v. M ssissippi, 472 U.S. 320 (1985), that this Court should
hold that the jury instructions inperm ssibly shifted the burden
of proof and that this Court should reconsider its rejection of
the claimthat inperm ssible doubling of aggravators occurred.
However, this clai mshould be rejected because Ri ng and Apprendi
say nothing about this Court’s prior determ nation that there
was no |life recommendati on. Moreover, this Court has already
rejected the claim that Ring applies to Florida capital

sentenci ng scheme and that rejection was proper.



In King v. More, 27 Fla. L. Wekly S906 (Fla. Oct. 24,
2002), and Bottoson v. Moore, 27 Fla. L. Wekly S891 (Fla. OCct.
24, 2002), this Court rejected the argunments that Defendant is
advancing in his claimthat his death sentence shoul d be vacated
under Ring. The Court stated that it was not within its power
to overrule United States Suprene Court precedent finding
Fl ori da death penalty schenme constitutional. As such, this
cl ai m shoul d be deni ed under King and Bottoson.

Moreover, neither Ring nor Apprendi apply retroactively
under the principles of Wtt v. State, 387 So. 2d 922, 929-30
(Fla. 1980). Pursuant to Wtt, Ring and Apprendi are only
entitled to retroactive application if it is a decision of
fundamental significance, which so drastically alters the
under pi nni ngs of King s death sentence that “obvious injustice”
exi sts. New v. State, 807 So. 2d 52 (Fla. 2001). I n
det erm ni ng whet her this standard has been nmet, this Court must
consider three factors: the purpose served by the new case; the
extent of reliance on the old law; and the effect on the
adm nistration of justice from retroactive application.
Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001). Application
of these factors to Ring, which did not directly or indirectly

address Florida | aw, provides no basis for consideration of Ring



in this case. Mor eover, Defendant has not even attenpted to
assert how Ring and Apprendi do satisfy these requirenents. As
such, the claimshould be deni ed.

Ring arises fromapplication of Apprendi v. New Jersey, 530
U.S. 466 (2002), to Arizona' s capital schene. Every federal
circuit court to address the issue has found that Apprendi is
not retroactive. E.g., United States v. Sanders, 247 F.3d 139,
146-51 (4th Cir. 2001)(finding that Apprendi’s requirenments of
jury finding beyond a reasonabl e doubt of fact that increases
statutory maxi numfor an offense “are not the types of watershed
rules inplicating fundanental fairness that require retroactive
application.”); United States v. Brown, 305 F.3d 304 (5th Cir.
2002); Goode v. United States, 305 F.3d 378 (6th Cir.
2002) (“ Apprendi does not create a new ‘watershed rule.’”);
Curtis v. United States, 294 F.3d 841 (7th Cir. 2002); United
States v. Mdss, 252 F. 3d 993, 996-1001 (8th Cir. 2001) (“Apprendi
is not of watershed magnitude.”); United States v. Sanchez-
Cervantes, 282 F.3d 664 (9th Cir. 2002); United States v. Mora,
293 F. 3d 1213 (10th Cir. 2002); MCoy v. United States, 266 F. 3d
1245 (11th Cir. 2001). Several state courts have simlarly held
t hat Apprendi (and therefore Ring) does not apply retroactively.

E.g., Sanders v. State, 815 So. 2d 590 (Ala. Crim App. 2001);



VWi sler v. State, 36 P.3d 290 (Kan. 2001); State v. Sprick, 59

S.W3d 515 (Mo. 2001). In fact, the United States Supreme Court

is clearly not of the opinion that its holding in Apprendi is
retroactive. It has itself procedurally barred an Apprend
claim See United States v. Cotton, 122 S. Ct. 1781
(2002) (finding that Apprendi error did not qualify as plain
error, the federal equivalent of fundamental error). As Ring

does not apply retroactively to this case, the claimshould be
deni ed.

Even if Ring applied retroactively, Defendant would stil
not be entitled to any relief. |In Apprendi, the Court held that
“[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crine beyond the prescribed
statutory maxi numnust be submtted to a jury, and proved beyond
a reasonabl e doubt.” Apprendi, 530 U S. at 490. Ring applied
t he hol ding of Apprendi to Arizona's capital sentencing schene
after the Arizona Supreme Court determ ned that the statutory
maxi mum for first degree nurder was life. In Harris v. United
States, 122 S. Ct. 2406 (2002), which was deci ded the same day
as Ring, the Court made clear that Apprendi (and hence its

offshoot Ring) did not apply to all sentencing factors.

| nstead, as directly stated in Apprendi itself, it only applied



to factors that increased the statutory maxi mum

Yet not all facts affecting the defendant's
puni shnent are el enents. After the accused is
convicted, the judge may inmpose a sentence within a
range provided by statute, basing it on various facts
relating to the defendant and the manner in which the

of fense was comm tted. Though these facts nmay have
a substantial inmpact on the sentence, they are not
el ement s, and are thus not subj ect to the
Constitution's i ndi ct ment, jury, and pr oof
requi renents. Sone statutes also direct judges to
give specific weight to certain facts when choosing
t he sentence. The statutes do not require these

facts, sonmetines referred to as sentencing factors, to
be alleged in the indictnent, submtted to the jury,
or established beyond a reasonabl e doubt.

Harris, 122 S. Ct. 2406 (2002).

In Florida, this Court has held that the statutory maxi num
for first degree murder is death. As this Court recently
st at ed:

Under section 921.141, Florida Statutes (1987), a
def endant is eligible for a sentence of death if he or
she is convicted of a capital felony. This Court has
defined a capital felony to be one where the maxi num
possi bl e punishnent is death See Rusaw v. State, 451
So. 2d 469 (Fla. 1984). The only such crine in the
State of Florida is first-degree nurder, preneditated
or felony. See State v. Boatwight, 559 So. 2d 210
(Fla. 1990); Rowe v. State, 417 So. 2d 981 (Fla.
1985).

Shere v. Moore, 830 So. 2d 56, 61 (Fla. 2002). In fact, three
menbers of this Court stated directly in Bottoson, that the

statutory maxi mum for first degree nmurder in Florida is still

deat h. Bottoson, 27 Fla. L. Wekly. at S891 n.6 (Wells, J.,



concurring); id. at 893 (Quince, J., concurring); id. at 902
(Lewis, J., concurring). Additionally, Justice Harding s
concurring opinion did not call into question any prior hol di ngs
of this Court, which would necessarily include its prior
determ nation that death was the statutory maxi mum for first
degree nmurder in Florida. 1d. at 891. Contrary to Defendant’s
contention, Ring did not change the statutory maxi mumfor first
degree murder in Florida. Instead, Ring is based on the United
St ates Supreme Court’s acceptance of the Arizona Supreme Court’s
interpretation of its statutory maximum as |ife. Because the
statutory maxi mum for first degree nmurder in Florida is death,
Ring does not apply to Florida. The claim should be deni ed.
See MIls v. More, 786 So. 2d 532, 537-58 (Fla. 2001), cert.
deni ed, 532 U. S. 1015 (2001).

Even if Ring was retroactive and did apply to Florida
Def endant would still be entitled to no relief. This Court has
previ ous determ ned that the original jury did not returnalife
reconmendati on. Patten v. State, 467 So. 2d 975, 980 (Fla
1985). This Court has repeatedly refused to readdress this
i ssue. Patton v. State, 784 So. 2d 380, 386 n.4 (Fla. 200)
Patten v. State, 598 So. 2d 60, 63 (Fla. 1992); Patten v.

Mor phoni os, 492 So. 2d 1334 (Fla. 1986). These determ nations



were proper. Eutzy v. State, 536 So. 2d 1014, 1015 (Fla

1988) (post-conviction attacks and criticisnms of the decision of
this Court on direct appeal can be summrily rejected).
Additionally, this Court has held that decision that are not
retroactive do not affect this Court’s prior rejection of a

claim See Jinenez v. State, 810 So. 2d 511 (Fla. 2001). As
such, this Court should deny the claim

Moreover, Ring has nothing to do with the finding by this
Court that no life recommendati on had been return. Ring nerely
applied the holding of Apprendi to Arizona's capital sentencing
scheme. The holding of Apprendi is that a fact, other than a
prior conviction, that increases the statutory maximum for a

crime, nust be presented to a jury and proven beyond a

reasonabl e doubt. That holding in no way affects this Court’s
prior determnation that the jury did not return a life
recommendation in this case. The finding of no life

recommendati on was entirely proper because the jury did not
render a verdict showing a 6-6 tie; they sent a note aski ng what
to do. Def endant asks this Court to speculate that had the
trial court told the jury that a tie was a |ife recomendati on,
it would have eventually returned such a recomendation.
However, it is just as easy to specul ate that had the jury been

told that atie was a |life recommendation, it would have chosen

8



to continue to deliberate and returned a death recomendati on,
as it eventually did. Nothing in Ring or Apprendi conpels this
Court to engage in such speculation. As such, this Court shoul d
not revisit it prior determnation that there was no life
recommendation. The cl aimshould be denied.

Mor eover, a cl ear understanding of what Ri ng does and does
not say is essential to analyze any possible Ring inplications
to Florida’ s capital sentencing procedures. Not ably, the Ring
decision left intact all prior opinions upholding the
constitutionality of Florida s death penalty schenme, including
Spaziano v. Florida, 468 U S. 447 (1984), and Hildwn v.
Florida, 490 U S. 638 (1989). It quotes Proffitt v. Florida,
428 U.S. 242, 252 (1976), acknow edging that (“[i]t has never
[ been] suggested that jury sentencing is constitutionally
required.”). Ring, 122 S. C. at 2437 n.4. In Florida, any
deat h sentence that was i nposed following a jury recomendati on
of death necessarily satisfies the Sixth Anendnment as construed
in Ring, because the jury necessarily found beyond a reasonabl e
doubt that at |east one aggravating factor existed. Since the
finding of an aggravating factor authorizes the inposition of a
death sentence, the requirement that a jury determ ne the
conviction to have been a capital offense has been fulfilled in
any case in which the jury recomended a death sentence.

9



Even in the wake of Ring, a jury only has to make a finding
of one aggravator and then the judge may nmke the remaining
findings. Ringis limted to the finding of an aggravator, not
any additional aggravators, nor mnmtigation, nor any weighing.
Ring, 122 S. Ct. at 2445 (Scalia, J., concurring) (explaining
t hat the factfinding necessary for the jury to nake in a capital
case is limted to “an aggravating factor” and does not extend
to mtigation); Ring, 122 S. C. at 2445 (Kennedy, J.,
concurring) (noting that it is the finding of “an aggravating
circunstance” that exposes the defendant to a greater punishment
t han that authorized by the jury's verdict). Constitutionally,
to be eligible for the death penalty, all the sentencer nust
find is one narrower, i.e., one aggravator, at either the guilt
or penalty phase. Tuil aepa v. California, 512 U S. 967, 972
(1994) (observing “[t]o render a defendant eligible for the
death penalty in a hom cide case, we have indicated that the
trier of fact nust convict the defendant of nurder and find one
‘aggravating circunstance’ (or its equivalent) at either the
guilt or penalty phase.”). Once a jury has found one
aggravator, the Constitution is satisfied, the judge may do the

rest.?

L We know this is true because the Court in Apprend
held, and reaffirmed in Ring, that a prior violent felony

10



Ri ng does not directly or indirectly preclude a judge from
serving in the role of sentencer. There is no | anguage in Ring
t hat suggests that, once a defendant has been convicted of a
capital offense, a judge nay not hear evidence or nake findings
in addition to any findings a jury my have mde. Justice
Scalia commented that, “[t]hose States that |eave the ultimte
life-or-death decision to the judge may continue to do so.”
Ring, 122 S. Ct. at 2445 (Scalia, J., concurring). The fact
that Florida provides an additional | evel of  judici al
consi deration to enhance the reliability of the sentence before
a death sentence is inposed does not render our capital
sentencing statute unconstitutional. To the extent that
Def endant criticizes state law for requiring judicial
participation in capital sentencing, he does not identify how

judicial findings after a jury recomendation can interfere with

the right to a jury trial. Any suggestion that R ng has renoved
t he judge from the sentencing process is not well taken. The
judicial rolein Florida alleviates Ei ghth Anendnent concerns as
well, and in fact provides defendants with another “bite at the

apple” in securing a life sentence; it also enhances appellate

aggravat or satisfied the Sixth Amendnment; therefore, no further
jury consideration is necessary once a qualifying aggravator is
f ound.

11



review and provides a reasoned basis for a proportionality

anal ysi s.

The jury’s role in Florida s sentencing process

is also

significant. Section 921.141, Florida Statutes, states:

(1) Separate proceedings on issue of
penal ty. --Upon conviction or adjudication of
guilt of a defendant of a capital felony,
t he court shal | conduct a separ at e
sentenci ng proceeding to determ ne whether
t he defendant should be sentenced to death
or life inprisonment as authorized by s.
775.082. The proceeding shall be conducted
by the trial judge before the trial jury as
soon as practicabl e. I f, t hr ough
i npossibility or inability, the trial jury
is unable to reconvene for a hearing on the
issue of penalty, having determ ned the
guilt of the accused, the trial judge may
sunmon a special juror or jurors as provided
in chapter 913 to determ ne the issue of the
i nposition of the penalty. If the trial
jury has been waived, or if the defendant
pl eaded guilty, the sentencing proceeding
shall be conducted before a jury inpaneled
for that purpose, unless waived by the
def endant .

(2) Advi sory sent ence by t he
jury.--After hearing all the evidence, the
jury shall deliberate and render an advi sory
sentence to the court, based upon the
following matters:

(a) \Whether sufficient aggravating
ci rcumst ances exi st as enuner at ed in
subsection (5);

(b) V\het her sufficient mtigating
circunstances exist which outweigh the
aggravating circunstances found to exist;
and

12



(c) Based on these considerations,
whet her the defendant shoul d be sentenced to
life inprisonment or death.

This statute clearly secures and preserves significant jury
participation in narrowing the class of individuals eligible to
be sentenced to death. The jury’'s role is so vital to the
sentenci ng process that the jury has been characterized as a
“co-sentencer” in Florida. Espinosa v. Florida, 505 U S. 1079
(1992). As such, Florida |law would satisfy Ring, if Ring was
applicable to this case. The claimshould be deni ed.

Mor eover, Ring provides no support for Defendant’s clains
that the death penalty statute is unconstitutional for failing
to require juror unanimty, or the charging of the aggravating
factors in the indictnent, or special jury verdicts. These
i ssues are expressly not addressed in Ring, and in the absence
of any United States Suprenme Court ruling to the contrary, there
is no need to reconsider this Court’s well established rejection
of these claims. Sweet v. Moore, 822 So. 2d 1269 (Fla. 2002);
Cox v. State, 819 So. 2d 705, 724 n.17 (Fla. 2002) (noting that
prior decisions on these issues need not be revisited “unl ess
and until” the United States Suprene Court recedes fromProffitt

v. Florida, 428 U.S. 242 (1976)).

As this Court has recognized, “[t]he Supreme Court has

13



specifically directed | ower courts to ‘leav[e] to this Court the
prerogative of overruling its own decisions.’” Agostini V.
Felton, 521 U.S. 203, 237, 117 S. Ct. 1997, 138 L. Ed. 2d 391
(1997) (quoting Rodriguez de Qijas v. Shearson/ Anerican
Express, Inc., 490 U.S. 477, 484, 109 S. Ct. 1917, 104 L. Ed. 2d
526 (1989)).” King, 27 Fla. L. Weekly at 906; Bottoson, 27 Fla.
L. Weekly at 891; MIls, 786 So. 2d at 537. The United States
Suprenme Court has declined to disturb its prior decisions
uphol ding the constitutionality of Florida s capital sentencing
process, and that result is dispositive of these clains.

In addition, Ring affirms the distinction between
“sentencing factors” and “el enents” of an offense recognized in
prior case law. See Ring, 122 S. C. at 2441; Harris v. United
States, 122 S. Ct. 2406 (2002). Def endant’s argunent,
suggesting that the jury role in Florida s capital sentencing
process i's i nsufficient, i nproperly assumes the jury
recommendation itself to be a jury vote as to the existence of
aggravating factors. However, the jury vote only represents the
final jury determnation as to appropriateness of the death
sentence in the case, and does not dictate what the jury found
with regard to particul ar aggravating factors. When the jury
recommends death, it necessarily finds an aggravating factor to
exi st beyond a reasonable doubt and satisfies the Sixth

14



Amendnent as construed in Ring. To the extent that Ring
suggests that capital nurder may have an additional “elenment”
t hat nust be found by a jury to authorize the inposition of the
death penalty, that “element” would be the existence of any
aggravating factor, and would not be the determ nation that the
aggravati ng factors out wei ghed any mtigating factors
est abl i shed. Def endant appears to assert that the jury nust
determ ne death to the appropriate sentence, but nothing in Ring
supports Defendant’s speculation that the ultimte sentencing
determination is an additional “elenment” that nust be proven
beyond a reasonabl e doubt.

Moreover, to the extent that Defendant’s clainms that Ring
requires that the aggravating circunmstances be charged in the
i ndi ct mnent and presented to a grand jury, that argunent is based
upon an invalid conparison of federal cases, which have wholly
di fferent procedur al requi renents, to Florida’s capital
sentenci ng schene.? For exanple, in United States v. Allen, 247
F.3d 741, 764 (8th Cir. 2001), the Court of Appeals based its

decision that the statutory aggravating factors under the

2 Of course, the Fifth Arendnment’s grand jury cl ause has
not been extended to the States under the Fourteenth Amendnent.
Apprendi, 530 U.S. at 477 n.3 (2000); Hurtado v. California, 110
U.S. 516 (1984) (holding there is no requirenent for an
indictnment in state capital cases). This distinction, standing
al one, is dispositive of the indictnent claim

15



Federal Death Penalty Act do not have to be contained in the
i ndi ctment exclusively on Walton v. Arizona, which, of course,
Ring overruled. It is hardly surprising that the United States
Suprenme Court remanded Allen for reconsideration in |ight of
Ri ng.

Moreover, a jury is not required to be unani nous regarding
why or if a defendant is guilty. Schad v. Arizona, 501 U S. 624
(1991)(plurality opinion)(holding that due process does not
require jurors to unaninously agree on alternative theories of
crimnal liability); Johnson v. Louisiana, 406 U.S. 356
(1972) (hol ding a conviction based on plurality of nine out of
twel ve jurors did not deprive defendant of due process and did
not deny equal protection); Apodaca v. Oregon, 406 U.S. 404
(1972) (hol ding a conviction by |l ess than unani nous jury does not
violate right to trial by jury and explaining that the Sixth
Amendnent’s inplicit guarantee of a unaninmous jury verdict is
not applicable to the states). A jury is also not required to
specify which theory of guilt it found. Cf. Giffin v. United
States, 502 U S. 46 (1991). As the Sixth Anmendnent right to
jury trial does not inplicate these issues, Ring did not show
that Florida |aw is unconstitutional under the Sixth Amendnment

for failing to have these requirenents. The cl aim should be

16



deni ed.

Further, Defendant’s death sentence was supported by a prior
viol ent felony conviction, which provides a basis to inpose a
sentence higher than authorized by the jury wthout any
addi tional jury findings. See Al nendarez-Torrez v. United
States, 523 U. S. 224 (1998); Apprendi v. New Jersey, 530 U. S.
466 (2000). There is no constitutional violation because the
prior conviction constitutes a finding by a jury which the judge
may rely upon to inpose an aggravated sentence. The Si xth
Amendnent is satisfied by these jury findings as they are
addi ti onal facts which authorize the judicially-inposed

sentence.3® As such, the claimshould be denied.

s Ring is not such a cataclysm c change in the | aw that
any Si xth Anendnent violation prem sed on that decision nmust be
deenmed harnful . See Ring, 122 S. Ct. at 2443 n.7 (remandi ng

case for harm ess error analysis by state court); United States
v. Cotton, 122 S. Ct. 1781 (2002) (failure to recite amunt of

drugs in indictnment was harm ess due to overwhel m ng evi dence).
On the facts of this case, no harnful error can be shown.

17



1. THE CLAIMS OF | NEFFECTIVE ASSI STANCE OF
APPELLATE COUNSEL SHOULD BE DENI ED.

Def endant asserts that his appellate counsel is ineffective
for the manner in which he conducted the direct appeal and for
failing to raise a variety of issues. The standard for
evaluating clainms of ineffective assi stance of appel |l ate counsel
is the same as the standard for determ ning whether trial
counsel was ineffective. WIIliamson v. Dugger, 651 So. 2d 84,
86 (Fla. 1994), cert. denied, 516 U S. 850 (1995); WIlson v.
Wai nwri ght, 474 So. 2d 1162, 1163 (Fla. 1985).

In Strickland v. Washi ngton, 466 U S. 668 (1984), the United

States Suprene Court announced the standard under which clains
of ineffective assistance nmust be evaluated. A petitioner nust
denmonstrate both that counsel's performance was deficient, and
that the deficient performance prejudiced the defense.
Deficient performance requires a showng that counsel's
representation fell bel ow an obj ective st andar d of
reasonabl eness under prevailing professional nornms, and a fair
assessnent of performance of a crimnm nal defense attorney:
requires that every effort be made to
elimnate t he di storting effects of

hi ndsi ght, to reconstruct the circunstances
of counsel's challenged conduct, and to

eval uat e t he conduct from counsel's
perspective at the time. . . . [A] court
must indulge a strong presunption that

crimnal defense counsel's conduct falls

18



within the wde range of reasonabl e

pr of essi onal assi st ance, t hat IS, t he
def endant nust overcome the presunption
t hat, under t he ci rcumst ances, t he

chal l enged action m ght be consi dered sound
trial strategy.

Strickland, 466 U.S. at 694-695. The test for prejudice
requires the petitioner to show that, but for counsel's
unprofessional errors, there is a reasonable probability that
the result of the proceeding woul d have been different. 1d. at
694.

Addi tionally, appellate counsel is not ineffective for
failing to raise a nonmeritorious issue. Kokal v. Dugger, 718
So. 2d 138, 143 (Fla. 1998); G oover v. Singletary, 656 So. 2d
424, 425 (Fla. 1995); Hldwin v. Dugger, 654 So. 2d 107, 111
(Fla. 1995); Breedlove v. Singletary, 595 So. 2d 8, 11 (Fla.
1992). Appellate counsel is also not ineffective for failing to
rai se unpreserved i ssues. Groover, 656 So. 2d at 425; Hil dw n,
654 So. 2d at 111; Breedl ove, 595 So. 2d at 11.

A. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR

FAILING TO PONT oOUT THAT A MERGER
| NSTRUCTI ON HAD BEEN REQUESTED.

Def endant first asserts that his appellate counsel was
ineffective for failing to bring to this Court’s attention that
he had requested a doubling instruction. However, this claim

shoul d be deni ed because it is insufficiently plead and because

19



the underlying issue is without nerit.

In stating this claim Defendant points to the fact that
this Court stated in a footnote that no doubling instruction was
requested and to the portions of the record to show that such a
instruction was requested. Def endant then states in a single
sentence, “To the extent that appellate counsel failed to bring
to the Court’s attention that the appropriate instruction was in
fact made, counsel rendered prejudicially deficient performance,
and M. Patton woul d have been entitled to relief under Castro.”
However, this Court has repeatedly stated that

Even if the claim had been sufficiently raised in this
petition, it should still be denied because the underlying i ssue
is without rmerit. Def endant’s resentencing occurred in 1989.
This Court did not issue Castro v. State, 597 So. 2d 259 (Fla.
1992) wuntil March 12, 1992. In Wiornos v. State, 644 So. 2d

1000, 1007-08 (Fla. 1994), this Court held that Castro’s
direction to give an instruction of doubling of aggravating
ci rcunst ances was prospective only. This Court has expl ai ned
that where this Court has announced a new rule that is to be
applied prospectively only, that rule only applies to cases that
were tried after the new rul e was announced. Boyette v. State,
688 So. 2d 308, 310 (Fla. 1996) (“Unless we explicitly state

otherwise, a rule of law which is to be given prospective

20



application does not apply to those cases which have been tried
before the rule is announced.”) Here, Defendant’s resentencing
occurred al nost 3 years before Castro was announced. As such,
Castro does not apply to this matter. As any claimthat Castro
warranted resentencing would be neritless, appellate counsel
cannot be deened ineffective for failing to make that claim
Kokal , 718 So. 2d at 143; G oover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. As such, the
cl ai m shoul d be deni ed.

Mor eover, even if Castro did apply to this matter, counse
could still not be deened ineffective for failing to alert this
Court to the request for a doubling instruction. This Court has
repeatedly held that any error in the failing to give the
doubling instruction is harmess if the trial court did not
consi der both aggravators. Jackson v. State, 648 So. 2d 85, 91-
92 (Fla. 1994); Valle v. State, 581 So. 2d 40, 47 n.9 (Fla.
1991). As this Court noted on appeal from resentencing, the
trial court expressly nerged the aggravating circunstances of
avoi d arrest and hi nder governnental function in its sentencing
or der. Patten v. State, 598 So. 2d 60, 63 (Fla. 1992). As
such, any error in the failure to give a doubling instruction
woul d have been harm ess had counsel pointed out that a doubling
instruction had been requested. As the error would have been

21



found harnmless, there is no reasonable probability of a
different result on appeal had counsel pointed to the request
for the merger instruction and had Castro applied to this

matter. Strickl and. Thus, the claimshould be denied.
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B. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAILING TO RAISE AN |SSUE REGARDI NG THE
MOTI ON TO SUPPRESS
Def endant next asserts that his appellate counsel was
ineffective for failing to raise an issue about the suppression
of his statenents. Def endant appears to claim that his
statenents were the product of custodial interrogation initiated
by the police after Defendant had requested an attorney.
However, appellate counsel cannot be deenmed ineffective for

failing to raise this issue.

Def endant relies upon MNeil v. Wsconsin, 501 US 171
(1991), and Mnnick v. Mssissippi, 498 U S. 146 (1990), to
claim that the trial court erred in denying his notion to
suppress. However, neither McNeil nor M nnick had been issued
at the time of Defendant’s original direct appeal. As such, his
original direct appeal counsel cannot be deened i neffective for
failing to raise this issue. Darden v. State, 475 So. 2d 214,
216-17 (Fla. 1985) (finding appellate counsel's perfornmance was
not deficient for failing to anticipate a change in the |aw).
Thus, the cl aimshould be denied.

Mor eover, Defendant did not object to the adm ssion of his
statements at the tine the statenents were admtted either at
the original trial or at resentencing. (DAT. 1068-70, RSR

1195-98) In order to preserve an issue regarding the
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suppressi on of evidence, it is necessary to nove to suppress the
evi dence pretrial and to object to the evidence at the tine that
it is admtted. Terry v. State, 668 So. 2d 954, 959 (Fl a.
1996); Kokal v. State, 492 So. 2d 1317, 1320 (Fla. 1986). As
Def endant did not object at the time that evi dence was adm tted,
the i ssue was not preserved. Thus, appellate counsel cannot be
deenmed ineffective for failing to raise this unpreserved issue.
Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The cl ai m shoul d be deni ed.

Even if counsel could be deenmed deficient for failing to
rai se an unpreserved issue based upon case |aw that had not
issued at the time of the guilt phase appeal, the claimshould
still be deni ed. Defendant does not explain howthese cases show
that the trial court erred in denying his notion to suppress.
In Mnnick, the Court held that once a defendant has requested
counsel during custodial interrogation, the interrogation must
cease and the police my not reinitiate interrogation unless
counsel is present. In MNeil, the Court held that an
i nvocati on of one’s offense specific Sixth Amendnment right to
counsel did not invoke one’'s Fifth Amendnent right to counsel.
Thus, the statenments made to the police as the result of police
initiated interrogation at which counsel was not present were

not suppressible because the defendant had invoked his Sixth
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Amendnent right to counsel regarding a different offense. Here,
the deni al of the notion to suppress was not prem sed on whet her
t he police had conplied with Defendant’s i nvocation of his Fifth
right to counsel; it was based on the finding that the police
had not interrogated Defendant after his invocation. | nst ead,
the trial court found that Defendant’s statements were
spont aneous st atenent that were not the product of interrogation
or its functional equivalent. Thus, neither M nnick or MNei
show that the trial court erred in denying the notion to
suppress. As claimthat they did would be nmeritless, appellate
counsel cannot be deenmed ineffective for failing to do so.
Kokal , 718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedl ove, 595 So. 2d at 11. The clai mshould
be deni ed.

Mor eover, appel |l ate counsel cannot be deenmed i neffective for
failing to raise any other issue about the notion to suppress.
The trial court properly found that the statements were not the
pr oduct of cust odi al i nterrogati on, or its functional
equi val ent.

Prior to trial, Defendant noved to suppress his statenents,
claimng that they were the product of police initiated
custodial interrogation, or the functional equivalent thereof,

af t er Defendant had i nvoked his Fifth Amendnment right to counsel
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and that the statenents were not vol untary because Def endant was
i ntoxi cated. (DAR. 65-67) At the beginning of the suppression
hearing, the State stipulated to the suppression of statenents
Def endant had made to his probation officer. (DAT. 196) The
State also agreed that the statenment that Defendant nade in
response to Sgt. Bohan’s question about what Defendant neant
woul d not be suppressible. (DAT. 197-98)

The State then presented the testimony of Sgt. Richard
Bohan. (DAT. 199) Sgt. Bohan stated that Defendant was arrested
at approximately 5:30 p.m on the day of the crinme and brought
to the police station interviewroom (DAT. 200) Sgt. Bohan and
Det. Hector Martinez read Defendant his Mranda rights, and
Def endant invoked his right to counsel. (DAT. 201) Defendant
| at er naned Russell Spatz as the attorney he wi shed to consult.
(DAT. 207)

After Defendant invoked his right to counsel, the only
questions asked of him were the one that elicited the one
response that the State had agreed to suppress and questions
concerning his Defendant’s biographical information for the
arrest report. (DAT. 201) As the arrest report was being
conpl et ed, Defendant inquired what the charges were and was told
what the charges were. (DAT. 202) After a pause, Defendant saw

a wanted poster for him that was being used to conplete the
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arrest report, picked it up, read it and stated, “Mirder of a
police officer, that's heavy. 1'Il fry for this.” (DAT. 203,
210-11) Defendant |ater comrented about the conpletion of the
arrest report, “That will be the | ast one you will do on ne. |
dealt ny last deal with this one.” (DAT. 203) Sgt. Bohan
i nqui red what Defendant neant, and Defendant responded. (DAT.
203)

At one poi nt when the arrest report was bei ng conpl eted, the
door to the roomin which Defendant was seated was opened, and
Def endant turn and | ooked out the door. (DAT. 204) Defendant
saw two police officers standing outside the room and st at ed,
“Oh sure, everybody wants to | ook at a cop killer.” (DAT. 204)
The door was then closed. (DAT. 204)

At anot her point, Defendant was taken to the restroomto use
the facilities and to change his clothes so that the police
could inpound the clothing he was wearing. (DAT. 204) The
police also had Defendant’s hands swabbed for gunshot residue.
(DAT. 205) As the technician swabbed Defendant’s hands,
Def endant stated, “I know what that’'s for, that’'s for
bal l'istics, but you would get anything.” (DAT. 205)

Sgt. Bohan stated that all of Defendant’s statenent, with
the exception of the statenent in the bathroom were made within

the first 20 m nutes that Defendant was in the police station.
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(DAT. 209) During this time, the police did not attenpt to
contact an attorney for Defendant. (DAT. 216-17)

At the end of the suppression hearing, the | ower court rul ed
t hat Defendant had invoked his right to counsel and that the
police had to, and did, cease interrogating Defendant at that
point until his attorney was present. (DAT. 435-40) It found
that the police were engaged in normal booki ng procedures when
Def endant made spont aneous statenents to themthat were not the
product of interrogation or its functional equivalent. 1d. It
al so found that Defendant initiated the statenments and that all
of Defendant’s statenent, including the ones the State had
agreed were suppressible, were freely and voluntarily made.

I n Rhode Island v. Innis, 446 U S. 291 (1980), the Court
held that only those statements that were the product of
custodial interrogation or its functional equivalent were
suppressible. The Court stated the interrogation and its
functional equivalent “refer[] not only to express questioning,
but also to any words or actions on the part of the police
(other than those normally attendant to arrest and custody) that
the police should know are reasonably likely to elicit an

incrimnating response from the suspect.” ld. at 301. I n
Pennsyl vania v. Miniz, 496 U S. 582, 601-02, 606-08 (1990), the

Court held that routine booking questions were not suppressi bl e.

28



This Court agreed with that holding in Allred v. State, 622 So.
2d 984, 987 & n.9&10 (Fla. 1993). Here, the trial court found,
based on the uncontroverted testinony of Sgt. Bohan, that the
only questions asked of Defendant, other than the one question
that elicited a response that the State agreed was suppressible,
wer e booki ng questions regardi ng biographical informtion. As
such, the lower court’s ruling on the notion to suppress was
pr oper. Since claim otherwise would have been neritless,
appel | ate counsel cannot be deened ineffective for failing to do
so. Kokal, 718 So. 2d at 143; Goover, 656 So. 2d at 425;
Hi | dwm n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The

cl ai m shoul d be deni ed.
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C. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO RAI SE PROPORTI ONALI TY.

Def endant finally contends that his appellate counsel was
ineffective for failing to raise proportionality. However
appel l ate counsel was not ineffective for failing to raise this
meritless issue and counsel on the original direct appeal did
rai se the issue.

At thetinme of the original direct appeal, appell ate counsel
contended that Defendant’s sentence was disproportionate.
Initial Brief of Appellant, Florida Supreme Court Case No.
61, 945, at 63-68. This Court chose not to address the issue, in
light of its decision to remand the manner for a new sentencing
hearing. Patten v. State, 467 So. 2d 975, 979 (Fla. 1985). As
appellate counsel did raise this issue, he cannot be deened
ineffective for failing to do so. Strickland. The claimshould
be deni ed.

Moreover, an attenpt to relitigate a claimthat was raise
and rejected on direct appeal under the guise of ineffective
assi stance of counsel results in the claim being found
procedural |y barred. Harvey v. Dugger, 656 So. 2d 1253, 1256
(Fla. 1995); Medina v. State, 573 So. 2d 293, 295 (Fla. 1990);
Swafford v. Dugger, 569 So. 2d 1264, 1267 (Fla. 1990). As this

is precisely what Defendant is attempting to do, the claim
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shoul d be rejected as procedurally barred.

Wth regard to resentenci ng appel | ate counsel, he cannot be
deened ineffective for failing to raise this issue as it is
meritless. “Proportionality review conpares the sentence of
death with other cases in which a sentence of death was approved
or disapproved.” Pal mes v. Wainwright, 460 So. 2d 362, 362
(Fla. 1984). The Court nust “consider the totality of
circunstances in a case, and conpare it with other capita
cases. It is not a conparison between the nunber of aggravating
and mitigating circunstances.” Porter v. State, 564 So. 2d
1060, 1064 (Fla. 1990), cert. denied, 498 U.S. 1110 (1991).
“Absent denpnstrable legal error, this Court accepts those
aggravating factors and mtigating circunstances found by the
trial court as the basis for proportionality review” State v.
Henry, 456 So. 2d 466, 469 (Fla. 1984).

At the time of resentencing, the trial court found two
aggravating factors: prior violent felony conviction based on
a 1975 armed robbery conviction and the contenporaneous
conviction for the armed robbery of Maxi me Rhodes; and hinder
governnmental function and avoid arrest, nerged. (RSR. 3837-39)
The trial court gave great weight to each of these aggravators.
| d. The trial court found no statutory mtigating

circunstances, specifically rejecting Dr. Tooner’'s testinmony
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about the nental mitigators on credibility grounds. (RSR. 3839)
The trial court did found as nonstatutory mtigation that
Def endant was abused as a child and used drugs. (RSR. 3839-40)
This Court affirmed the trial court’s findings of aggravation
and mtigation. Patten v. State, 598 So. 2d 60 (Fla. 1992).

In Burns v. State, 699 So. 2d 646 (Fla. 1997), cert.
deni ed, 522 U. S. 1211 (1998), this Court found a death sentence
proportionate in simlar circunstances. In Burns, only the
nmer ged aggravating circunstance of avoid arrest and hinder |aw
enf orcenment was found. Here, Defendant not only had the nerged
| aw enforcenent aggravator, but he also had the prior violent
fel ony aggravator. The mtigation in Burns involved the
statutory mtigating circumstance of no significant crimnal
hi story, and insignificant nonstatutory mtigation; nore than
was presented here. As such, Defendant’s sentence should be
deenmed proportionate consistent with Burns. See also Kearse v.
State, 770 So. 2d 1119 (Fla. 2000)(aggravators: during the
course of a felony and avoid arrest, hinder |aw enforcenent and
murder of a |aw enforcenment officer, nmerged; mtigators: age,
behavior at trial, difficult childhood that resulted in
enoti onal problens); Reaves v. State, 639 So. 2d 1 (Fla.), cert.
deni ed, 513 U.S. 990 (1994)(aggravators: prior violent felony
and avoid arrest; mtigators: honorable mlitary service, good
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reputation in comunity and good fam |y man).

The cases relied upon by Defendant are inapplicable. I n
Terry v. State, 668 So. 2d 954, 965 (Fla. 1996), two aggravating
factors were found: during the course of a robbery and for
pecuni ary gain, nerged, and prior violent felony, based on a
cont enpor aneous aggravated assault conviction as a principle.
Several nonstatutory mtigators were present. Here, the trial
court found nore aggravating, including the nmerged aggravator of
avoi d arrest/ hi nder governnmental function, and the prior violent
fel ony aggravator was based on a 1975 robbery as well as a
cont enpor aneous robbery conviction. As this Court noted in
Burns, the nerged aggravating circunstance is a particularly
wei ghty aggravator. Burns, 699 So. 2d at 649. As such, Terry
does not show this case is disproportionate.

In Fitzpatrick v. State, 527 So. 2d 809 (Fla. 1988), the
trial court had overridden a jury's life recomrendati on but
found both statutory nmental mtigators and the age mtigator.
As this Court noted in Burns, override cases are anal yzed under
| egal standard and are not conparable to death recommendati on
cases such as this. Burns, 699 So. 2d at 649 n.5. Moreover, in
this case, the trial court rejected all of the nmental health
mtigation, and this Court affirmed that decision. As such,

Fitzpatrick does not show that Defendant’s sentence s
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di sproportionate.

As Def endant’ s sent ence was proportionate, appell ate counsel
cannot be deened ineffective for failing to claim otherw se
Kokal , 718 So. 2d at 143; G oover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedl ove, 595 So. 2d at 11. The clai mshould

be deni ed.
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CONCLUSI ON
For the foregoing reasons, Defendant’s petition for wit of

habeas corpus shoul d be deni ed.
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