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This proceeding involves the appeal of the circuit
court's denial of post-conviction relief follow ng an
evidentiary hearing on M. Patton’s claimthat trial counsel
provi ded ineffective assistance at the guilt phase. That

hearing was ordered by this Court in Patton v. State, 784 SO

2d 380 (Fla. 2000). The circuit court had previously denied
post-conviction relief on M. Patton’s other post-conviction
cl ai ns.

The follow ng symbols will be used to designate
references to the record in this appeal

"R." -- record on direct appeal of M. Patton’s 1982
trial and sentencing;

“R2.” — record on direct appeal to this Court from M.

Patton’s 1989 resentencing;

“PC-R " -- record on prior Rule 3.850 appeal to this
Court;

"PC-R2." -- record on instant 3.850 appeal to this Court;

"Supp. PC-R2." -- supplenental record on instant 3.850

appeal to this Court.



REQUEST FOR ORAL ARGUMENT

M. Patton has been sentenced to death. The resolution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to
all ow oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues
t hrough oral argunment would be nore than appropriate in this
case, given the seriousness of the clains involved and the
stakes at issue. M. Patton, through counsel, accordingly

urges that the Court permt oral argunment.
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PROCEDURAL HI STORY

A. TRI AL AND RESENTENCI NG

M. Patton was arrested on Septenber 2, 1981, the day of
the offense. On Septenber 25, 1981, the trial court announced
it was considering a | ate Novenmber trial date (R 30). At

that time, the court ore tenus ordered that M. Patton be

eval uated for conpetency and sanity; four experts were
appoi nted by the court.

A conpetency hearing was held on October 9, 1981. The
State acknow edged that M. Patton had been previously
decl ared i nconpetent as well as not guilty by reason of
insanity (R 47). Following a brief hearing, the court found
M. Patton conpetent to stand trial (R 91-93).

Trial began on February 16, 1982, with a verdict on
February 22, 1982 (R 1528-29). At the penalty phase, the
jury returned a |life recommendation after indicating that it
was deadl ocked at 6-6 (R 1773). The court refused to accept
the vote, and gave the jurors an Allen charge, instructing
themto deliberate further. The jury then returned with a 7-5

death recommendati on, which the court foll owed. On direct



appeal, this Court affirnmed M. Patton's convictions, but
reversed the sentence of death because the court erred in
giving the Allen charge to the jury and remanded for a jury

resentencing. Patton v. State, 467 So. 2d 975 (Fla. 1985).

Resent enci ng commenced on April 29, 1989, and on My 4,
1989, the jury returned a death recomendation. The trial
court inposed the death penalty, and this Court affirmed.

Patten v. State, 598 So. 2d 60 (Fla. 1992), cert. denied, 113

S. Ct. 1818 (1993).1
B. POSTCONVI CTI ON PROCEEDI NGS

A Fla. R Cim P. 3.850 notion was filed on June 8,
1994, nearly ten (10) nonths prior to the two-year deadline

(Supp. PC-R 7-170), alleging, inter alia, the State's failure

to conply with Chapter 119 (Supp. PC-R 13 et. seq.).? The
| omwer court?® schedul ed several status hearings follow ng the

filing of the 3.850 notion.

M. Patton's name has been spelled both as "Patton" and
"Patten." "Patton" is the correct spelling.

A verification to the notion was later filed (Supp. PC-R
601-03) .

The case was heard by Judge Carol Gersten. The original
trial judge was Judge Thomams Scott, and the resentencing was
presi ded over by Judge Frederico Modreno, neither of whom were
on the circuit bench when M. Patton initiated his Rule 3.850
pr oceedi ngs.



Anot her anended Rul e 3.850 notion was subsequently filed
on July 22, 1995 (PC-R 202-380); a verification was |ater
filed (R 457-58). On August 4, 1995, a Huff# hearing was
hel d. On Septenber 21, 1995, the court contacted the parties
by phone and summarily denied the notion for the reasons set
forth in the State's response, and requested the State to
prepare an order to that effect.® On October 2, 1995, the
State faxed two proposed orders to M. Patton's counsel.

On Cctober 11, 1995, M. Patton formally objected to the
State's proposed orders (Supp. PC-R 646). The State
submtted its proposed orders to Judge Gersten
notw t hst andi ng, al t hough noting, M. Patton's objections
(Supp. PC-R. 647-48)

On Septenber 26, 1996, the court signed one of the
State's proposed orders summarily denying M. Patton's notion
with prejudice (PC-R 459-62). On Septenber 27, 1996, M.
Patton received via fax fromthe State Attorney's Ofice a
copy of the order signed by Judge Gersten (PC-R 463).

M. Patton filed a notion for rehearing, the State filed

a witten response to the rehearing notion (PC-R 470), and

‘Huff v. State, 622 So. 2d 982 (Fla. 1993).

°Thi s tel ephone conference was not attended by a court
reporter; however, in her letter to the judge, Assistant State
Attorney Brill referred to this telephonic status as well as
the court's request to draft an order indicating that the
nmotion was to be summarily denied for the reasons set forth in
the State's response. See PC-R 637.
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the |l ower court, following a hearing (T. 395), entered an
order denying rehearing (PC-R 474). A notice of appeal was
timely filed by M. Patton (PC-R. 475). The State filed a
cross-appeal (PC-R 477).

This Court remanded to the circuit court for the purpose
of conducting an evidentiary hearing on the issues of trial
counsel’s ineffectiveness for failing to present evidence of
i ntoxication and insanity during the guilt/innocence phase of
trial and for failing to question jurors regardi ng nmental

illness during voir dire. Patton v. State, 784 So. 2d 380

(Fla. 2000).
Initially, the circuit court set an evidentiary hearing on
t hese issues for August 9 and 10, 2001.

On June 13, 2001, M. Patton filed a Motion to Interview
Jurors based on this Court's remand on the issue of trial
counsel's failure to voir dire jurors regarding nental health
bi ases. The State filed a response to M. Patton's notion on
June 19, 2001. A conbination status and notion hearing was
held on July 31, 2001. Judge Bagley heard argunent on M.
Patton's Motion to Interview Jurors and considered the State's
unopposed request to reschedul e the evidentiary hearing for
reasons unrelated to M. Patton's notion. At that tinme, Judge
Bagl ey reschedul ed the evidentiary hearing for October 18 and

19, 2001. Also, Judge Bagley denied M. Patton's Mtion to



I nterview Jurors, entering a signed order on August 1, 2001.
M. Patton filed an interlocutory appeal with this Court on
August 30, 2001, along with a Mdtion to Stay Lower Court
Proceedi ngs Pendi ng Di sposition of Petition for Interlocutory
Review. The Court ordered a response fromthe State and the
State filed a response on COctober 19. 2001. M. Patton’s
notion to stay the | ower court proceedi ngs was denied. A
reply to the response was then filed by M. Patton.

On COct ober 18, 2001, the circuit court conducted an
evidentiary hearing and subsequently denied relief (PC R2.
159) .

On January 3, 2002, M. Patton filed a Motion for

Reconsi deration (PC-R2-Supp. 2). The circuit court denied the
motion (PC-R2. 308). M. Patton tinely appealed. On March
21, 2002, this Court disnm ssed the interlocutory appeal as
nmoot since the |ower court proceedings were concluded and a

notice of appeal was fil ed.



St at enent of Facts

On October 18, 2001, the circuit court conducted an
evidentiary hearing on the issue of ineffective assistance of
counsel during the guilt phase of M. Patton's trial.

Evi dence was heard on October 18, 2001. M. Patton presented
the testinony of trial counsel, Marsha Lyons, and pursuant to
a stipulation by the State, relies on the 1982 and 1989
testinony of Dr. Jethro Toomer and the 1989 testinony of Dr.
Harry Krop. The State presented the testinony of trial
counsel's associate, Bart Billbrough. The testinony and

evi dence heard by this circuit court corroborates trial
counsel's ineffectiveness for failing to present evidence of
intoxication and insanity at the time of trial and for failing

to question jurors regarding nmental illness during voir dire.



Ms. Lyons testified that while she had been an attorney
for a nunber of years, M. Patton’s case was the first capital
case she had tried (PC-R2. 346). Ms. Lyons overall strategy
was to achieve a result of sonething |less than first-degree
murder (PC-R2. 348). As part of this strategy, M. Lyons
deci ded to address M. Patton’s appearance (ld.). She
i ndi cated he | ooked very “ragged,” with “straggly |ong hair,”
so she had himcleaned up (PC-R2. 349). Fromthe begi nning,
Ms. Lyons started |ooking at the possibility of an insanity
def ense and an intoxication defense (PC-R2. 350). She was
aware that M. Patton had previously been adjudi cated i nsane
in connection with a prior proceeding (1d.) and had in fact,
filed a notice of intent to rely on an insanity defense early
on in the proceedings (PC-R2. 351). However, M. Lyons never
asked for a confidential defense expert (1d.).

The court initially appointed four experts to eval uate
M. Patton only for conpetency (PC-R2. 351-52). The four
doctors were Dr. Herrera, Dr. Jacobson, Dr. Mutter and Dr.
Jasl ow (PC-R2. 352). Ms. Lyons also contacted Dr. Jethro
Tooner to becone involved in the case (PC-R2. 353). He was
gi ven various background materials and was asked to deterni ne
if M. Patton was insane at the tine of the offense (PC R2.
354). Ms. Lyons explained that there was a problemw th the

insanity defense because M. Patton had told nunmerous people



he was sinply faking it (PC-R2. 354). However, she agreed
t hat she woul d have considered the insanity defense if she
woul d have had an expert to explain M. Patton’'s statenents
that he was faking his nmental illness (PC-R 355). M. Lyons
had no recol |l ection of her comrunications with Dr. Toomer or
of the scope of what he was asked to do (PC-R2. 364).
However, there were several nenos in Ms. Lyons files
reflecting her conversations and correspondence with Dr
Tooner (PC-R2. 364, 366; Defense Exihibits B and C).

Li kewi se, Ms. Lyons was aware that M. Patton had a
substance abuse problem (PC-R2. 357). M. Patton’s abuse
pr obl em began when he was fairly young and continued off and
on until the time of the crime (PC-R2. 357). Ms. Lyons was
aware of evidence and wi tnesses indicating that M. Patton had
taken drugs prior to the crime and was intoxicated or high
during the conm ssion of the crime (PC-R2. 358). Ms. Lyons
considered the information regarding his intoxication as it
pertained to M. Patton’s lack of specific intent in
commtting the crine (1d.). Although sone evidence of M.
Patton’s drug use canme out during the state’'s case, no
evidence to that effect was presented during the defense case
in chief (PC-R2. 358-59). Ms. Lyons conceded that the
evi dence of drug use which cane out through the state’ s case

was consistent with her argument regarding M. Patton’s |evel



of culpability (PC-R2. 359). Yet, M. Lyons expl ai ned why she
did not present further corroboration of his drug use:

| said | did not want to taint the jury in

the guilt phase by putting in a |ot of

t hi ngs about hi m bei ng, you know, quote

unquote a druggy because | just did not

think that this was a very popul ar ki nd of

defense to use. This was the 80's in

Mam . Mam was |ike a place that was

terrorized, for lack of a better word, with

drugs where drugs were in the headlines

everyday, and | think — 1 just don’t think

it was the kind of thing that would of nade

hi ma synmpathetic character to present that

in the guilt phase of the proceedings.
(PC-R2. 361). Instead, Ms. Lyons wanted to present M. Patton
as “the kid who had a drug problem but not to be a druggy”
(PC-R2. 361). Additionally, Ms. Lyons considered and rejected
the possibility of using an expert to explain M. Patton’s
drug addiction. She state that the expert she consulted was
not very hel pful and, again, she thought the jury would not be
very synpathetic to this defense (1d.).

Despite not having presented evidence of M. Patton’s

i ntoxication, Ms. Lyons argued to the jury during closing that
M. Patton was intoxicated and the jury should consider a
| esser verdict as a result (PC-R2. 362). Ms. Lyons was not
concerned about arguing intoxication w thout any specific
evi dence havi ng been presented:

| didn't really have a concern. | nmean, it

was to nme the |evel of intoxication kind of

thing, we were using, sort of the same kind
of thing you would of used to say that, you

9



know, he had, had a few too many drinks or

he had a fight with his wife or, you know,

it was kind of what we were trying to say,

he had made an instantaneous decision. He

did not nake a preneditated decision. He

was scared. He was running. His thinking

was nuddl ed, so to speak, by events around

himin particular case he had used sone

drugs, not so nuch that he was a person who

had chronic history of drug di sease, that

wasn’t what we were trying to do. W were

specifically not doing that.
(PC-R2. 363). The record reflects and Ms. Lyons agreed that
she requested a jury instruction on voluntary intoxication and
one was given (PC-R2. 367).

Ms. Lyons recalled that the jury was not asked any
questions relating to biases with respect to drug use,
intoxication, nmental illness or insanity (PC-R2. 368).

Al t hough Ms. Lyons had asked to have juror questionnaires
subm tted, Judge Scott refused until after voir dire had

al ready begun (l1d.). The original questionnaire Ms. Lyons
requested did contain sonme questions pertaining to drug use,
but the questionnaire eventually submtted to the jury did not
(PC-R2. 369). Ms. Lyons agreed that had any jurors harbored
any bias with respect to intoxication issues, this “would
certainly be useful to an attorney in selecting, selecting
jurors, obviously” and may potentially result in a perenptory

or cause challenge (Id.). This line of questioning during

voir dire would not only have been useful for the guilt phase,

10



but also in preparation for the penalty phase of the trial
(PC-R2. 370).

During cross-exam nation, Ms. Lyons reiterated that her
overall strategy was to nake M. Patton as synpathetic as
possi bl e, in a manner which was consistent with a nmpjority of
the wi tnesses and evidence presented (PC-R2. 371). In
devel opi ng her strategy, Ms. Lyons consulted with various
attorneys with experience trying hom ci de cases and death
penalty cases, including Roy Black and the public defender’s
office (PC-R2. 373). Again, M. Lyons stated that she did not
want to bring forth evidence which would portray M. Patton as
sonebody affiliated with the “drug business” (PC-R2. 374).

Ms. Lyons testified during cross-exam nation:

As | tried to explain, what | wanted to do
was, you know, make him - 1 believed that

m ddl e cl ass people and your common jurors
woul d understand that kids got involved in
drugs. That there are, because people were
readi ng about these things, and they knew

t hese things were happening, that good kids
sonetimes get involved with drugs, and |
wanted himto be the good kid that we could
under stand, that kids down the street, the
nei ghbor’s kid, the people we went to
church with, kid that we heard about took
sone drugs, got into sonme drugs, had sone
bad tines, but they were going to be okay
kind of thing. That was what we were
trying to portray himas. Not as a drug
dealer or a long tine, a person who was
involved in the drug trade.

(PC-R2. 375). Therefore, when sone evidence of drug use cane
out in the state’s case, she thought it was fine “as |long as

11



it was mld enough [she] considered it to be sonmething [she]
could deal with” (PC-R2. 376).

Ms. Lyons testified that she had no evidence that M.
Patton was heavily intoxicated at the time of the crinme (PCR2.
377). She noted that there was nothing to indicate
intoxication in the records, the police officers did not
i ndicate M. Patton was intoxicated when he was arrested and
the two nmen he was with just prior to the shooting testified
in their depositions that he was not intoxicated (1d.). M.
Lyons further explained that M. Patton’s behavior imediately
following the crime was inconsistent with drug intoxication as
he was able to get the keys to a car and drive away. However,
her main reason for not presenting an intoxication defense was
“the drug culture thing” (PC-R2. 378). She did believe there
were w tnesses who could support M. Patton’s intoxication at
the time of the crime (1d.).

Ms. Lyons agreed that her file was well docunented with
the action she took in M. Patton’s case. The State presented
the affidavits Ms. Lyons submtted for paynent which
docunmented all the work she had done (PC-R2. 381). The State
then had Ms. Lyons read through her affidavits and informthe
court the names of the defense attorneys she consulted with
and the nature of the consultation (PC-R2. 382-86). Ms. Lyons

testified that her records indicated tel ephone conferences

12



with various defense attorneys, but when asked what she was
| ooking to gain fromthese conferences, Ms. Lyons indicated
she hoped “to gain incite (sic) for various things that we
were doing to bounce ideas off of thenm’ (PC-R2. 386). Ms.
Lyons had several attorneys prepare affidavits for her when
she was asking the court for investigative costs or a second
chair attorney (1d.).

Ms. Lyons was cross-exam ned regarding the insanity
i ssue, and indicated she did not have a recollection of
consulting with other attorneys about this issue, but she was
sure she discussed “every inportant issue with all of these
people” (PC-R2. 388). Ms. Lyons expressed that it was her
belief the insanity defense had very little success (1d.).
The State introduced various letters from M. Lyons files
witten by M. Patton to his sister and girlfriend indicating
M. Patton’s thoughts that he was fooling the doctors into
believing he was nentally ill (PC-R2. 390-392). Ms. Lyons
stated that if she knew that M. Patton was feigning nmental
illness, she ethically could not have presented the defense to
a jury (PC-R2. 392).

Additionally the State entered into evidence nmenos from
Ms. Lyons file witten by her co-counsel, Bart Bill brough,
detailing a conversation between M. Billbrough and M.

Patton. The nmenmo indicates that M. Bill brough i npressed upon

13



M. Patton to be candid during his evaluation by Dr. Toomer
(PC-R2. 393). It also indicates that in M. Billbrough’s
opi nion, M. Patton did not understand the serious nature of
the offense, nor the steps necessary to build a defense (PC-
R2. 394). A second nmeno by M. Billbrough provides M.
Patton’s version of the crinme, specifically the shooting and
the events following the shooting (1d.). M. Lyons testified
that his “clear recollection of the events” seened to indicate
he was not intoxicated or insane at the time of the events
(PC-R2. 395).

Ms. Lyons indicated that the information provided by Dr.
Tooner did not support an insanity (PC-R2. 397). The State
i ntroduced into evidence the reports of Dr. Miutter, Dr.
Jacobson, Dr. Herrera and Dr. Jaslow. Dr. Miutter’s report
i ndicated that M. Patton was conpetent to aid counsel in his
def ense, knew right from wong and understood the consequences
of his acts (PC-R2. 401). His report also details sone of the
facts of the case as recalled by M. Patton (PC-R2. 402). Dr.
Jaslow s report reveals that M. Patton did not know he was
bei ng charged with first-degree nurder, but only thought he
was charged with driving a stolen car and possibly an earlier
charge of robbery (1d.). M. Lyons testified that
i nconsi stenci es between the various doctors would not have

been hel pful and recogni zed that a nunmber of the doctors

14



stated their belief that M. Patton was attenpting to fool
themw th his symptons (PC-R2. 403). Because it was Dr.
Jacobson’s opinion that M. Patton “at the time of the alleged
of fense, absence any information to the contrary, was able to
neet the test for crimnal responsibility,” M. Lyons woul d
not have called the doctor to testify (PC-R2. 404).

In his report to Dr. Herrera, M. Patton denied all wong
doi ng, which Ms. Lyons, again, recognized as inconsistent with
Dr. Mutter’s report. Dr. Herrera concluded that M. Patton
was conpetent to stand trial and assist with his defense and
was “engagi ng in conscious simulation” (PC-R2. 405).
Furthernore, Dr. Herrera concluded that he was sane accordi ng
to the McNaughten Rul e and found no evidence of nental illness
(ld.). As such, Ms. Lyons did not feel Dr. Herrera would be a
good witness. Finally, Dr. Jaslow stated M. Patton appeared
to have the “capability to know right fromwong and the
nat ure and consequences of his actions” (PC-R2. 406).

However, as Ms. Lyons pointed out, he could have revi ewed sone
additional information to assist himin comng to an
opinion(ld.). M. Lyons reiterated her consideration of the
insanity defense and the effect the doctor’s reports of

mal i ngering had on her decision not to present such a defense.

She stated again that had she had an expert that could have

15



expl ai ned the faking as part of the diagnosis of insanity,
t hat defense woul d be possible or reasonable (PC-R2. 407).

During re-direct, Ms. Lyons agreed that a defense of
i ntoxication and |ack of intent can be consistent in the guilt
and penalty phase (PC-R2. 411). Although Ms. Lyons testified
during cross-exam nation that M. Patton was a drug deal er
she conceded that he only sold drugs to buy nore drugs and was
not in a drug cartel (PC-R2. 414). She also agreed that she
argued on during closing argunent that M. Patton “needed
drugs, was strung out on drugs and was trying to buy drugs”
(Id.). WM. Lyons recogni zed the difference between portraying
M. Patton as soneone with a |ifel ong substance abuse history,
or a “druggie,” and sinply presenting evidence that he
i ngested drugs imediately prior to the crime (PC-R2. 415),
and agreed that hiring an expert to talk about the drugs used
just prior to the crinme would have been a possibility (PC R2.
416) .

Ms. Lyons acknow edged that her conversations with other
def ense attorneys did not pertain solely to the issues of
insanity and intoxication, but included inquiries regarding
routi ne death penalty notions, excluding the nedia and nmany
ot her issues (PC-R2. 418).

On cross-exani nation Ms. Lyons stated there was no

evi dence of drug use on the day of the offense in M. Patton’s

16



jail records. On re-direct, Ms. Lyons was shown records from
the jail, specifically a nedical intake form which indicated
fresh track marks were observed on M. Patton’s arnms. M.
Lyons testified that she did recall information about fresh
track marks, but also recalled some inconsistency over whether
the marks were fresh or old (PC-R2. 418-19). Ms. Lyons
bel i eved the inconsistency involved other docunents which
i ndi cated he did not need nedical assistance because he was
not suffering fromdrug psychosis (PC-R2. 420). Ms. Lyons
testified that the incident occurred at approximately 10: 00
a.m and M. Patton was not arrested until late in the
afternoon, before 5:00 p.m (PC-R2. 420). Additionally, Ms.
Lyons was shown a second booking report and several property
recei pts. The booking report indicated M. Patton had track
mar ks, al though Ms. Lyons noted it did not say fresh track
mar ks (PC-R2. 421). The property receipts indicated that
white paper with yellow pills and powder were taken from M.
Patton at the tinme of his arrest (1d.). M. Lyons had no
recollection of this receipt, but was sure she received al
property receipts (PC-R2. 422).

Ms. Lyons testified that Drs. Miutter, Jacobson, Herrera
and Jasl ow had never been given any background information
pertaining to M. Patton, because it was too early on in the

case and she had not obtained nmany records at the tine of
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their evaluation (PC-R2. 427). M. Lyons confirnmed that these
four doctors were only appointed to address the issue of
conpetency which differs frominsanity (PC-R2. 428). The
State had called these doctors during M. Patton’s penalty
phase proceedi ng, however, M. Lyons could not recall their
testinony with respect to M. Patton’s intoxication (1d.).
Bart Billbrough testified that he has been an attorney
since the Fall of 1981 and was enpl oyed by the law firm of
Lyons & Farrar at that time (PC-R2. 452). Shortly after Ms.
Lyons was assigned to represent M. Patton, M. Bill brough
began working with her on M. Patton’s case (PC-R2. 453). M.
Bi | | brough described his role as “task or project oriented”
(1d.). Because he was not sworn in as an attorney until
Oct ober or Novenber of 1981, he described his work as “l aw
clerk type projects” (1d.). M. Billbrough spoke with many
Wi t nesses and characterized his contact with M. Patton as
“very often” (PC-R2. 454). M. Billbrough recalled that M.
Patton had a good recollection of the events of the crinme on
t he occasions they net (1d.). M. Patton and M. Bill brough
di scussed pursuing an insanity defense (PC-R2. 455). In their
conversations about M. Patton’s interaction with the
conpetency doctors, M. Patton explained he was going to “fake
themout” (l1d.). According to M. Billbrough, M. Patton

i ndi cated he had done this in the past (ld.). M. Billbrough
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acknow edged he does not have a degree or training in
psychology (1d.). As a lay person, he did not believe there
was an insanity defense (1d.).

It was part of M. Billbrough’s duties to gather nental
health records and he confirned that they spent a substanti al
anount of tinme tracking various persons mentioned in M.
Patton’s nmedi cal records (PC-R2. 456). M. Billbrough
reiterated that several doctors were appointed to detern ne
conpetency and these were the doctors who M. Patton cl ai ned
to be faking (PC-R2. 457). M. Billbrough testified that his
recol |l ection was the consultation with Dr. Tooner included a
di scussion regarding his nmental capacity not only as it
pertained to the penalty phase, but also the guilt phase (PC-
R2. 458). However, he only recall ed being present when M.
Lyons conversed with Dr. Toonmer on one occasion (ld.). M.

Bi | | brough renmenbered being disappointed with Dr. Tooner’s
opi ni on because he thought it would have been stronger (PC-R2.
459) .

M. Billbrough and Ms. Lyons di scussed the possibility of
an involuntary intoxication defense with M. Patton (PC-R2.
460). MWhile M. Billbrough could not recollect the specific
drugs M. Patton was using, he knew there had been a history
of substantial drug use (PC-R2. 460). M. Billbrough

testified that they had contacted a doctor at Jackson Menori al
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Hospital with regard to M. Patton’s drug use, but the doctor
had informed themthat “it wouldn't go anywhere from a defense
prospective” (PC-R2. 461). M. Billbrough testified sinmlarly
to Ms. Lyons regarding the defense strategy with respect to
M. Patton’s drug use, stating that their intent was to

m nimze the drug use due to the fact that it was the 1980's
in Mam and drug crinmes were ranmpant (PC-R2. 463-64). M.

Bi I | brough expl ai ned that they asked for an involuntary

i ntoxication instruction although they weren’t going forward
with that defense in an attenpt to give the jury a way out “if
they were so inclined” (PC-R2. 466).

When cross-exam ned by M. Patton’s counsel, M.

Bi |l | brough agreed that Ms. Lyons was | ead counsel (PC-R2.
467), and as such Ms. Lyons made the ultimte strategy
decisions in the case (PC-R2. 469). At that time M.

Bil | brough was a new | awyer and had never been involved wth
a capital case (PC-R2. 470).

During direct examnation M. Billbrough testified that
because M. Patton was able to provide specific details about
the crime and subsequent events, he did not believe M. Patton
presented any nental state issues. However, on cross-
exam nation, M. Billbrough explained that there were many
details that he changed during the course of the case (PC R2.

471). For exanple, during their first nmeeting M. Patton had
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stated he threw the gun off of a bridge, which was incorrect
(ld.). ™. Billbrough agreed that M. Patton did give the
sane scenario as to the events on the day of the crine every
time he met with M. Billbrough (1d.).

In terms of Dr. Toomer’s evaluation, M. Billbrough could
not “recall specifically what his charge was” (PC-R2. 474).
| nstead, he deferred to Ms. Lyons and Dr. Tooner (ld.). M.
Bi I | brough conceded that the neno dated October 7, 1981
(State’s Exhibit 3) was fairly early in the case, and did not
contain any discussion of the insanity issue (PC-R2. 476).

M. Billbrough recalled that drug paraphernalia was found
in the vehicle M. Patton was driving at the tinme of the
of fense (PC-R2. 482). Although M. Billbrough recalled
contacting a doctor at Jackson Menorial Hospital, he could not
recall the doctor’s background or area of expertise (PC R2.
482). M. Billbrough believed the doctor’s opinion was not
supportive of “a conclusion that he | acked the appropriate
capacity to be able to commt the crime” (PC-R2. 483).
Counsel for M. Patton showed M. Billbrough a meno which he
had witten docunmenting his conversations with Dr. Bauzer, the
doctor from Jackson Menorial Hospital (1d.). M. Billbrough
acknow edged that the nmeno did not state that Dr. Bauzer had

no hel pful information with respect to M. Patton’s
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intoxication (ld.). Wen asked further whether the nmeno
i ndi cated any hel pful information, M. Billbrough testified:

A Dependi ng on how you define hel pful,
Sir.

Q Hel pful to, consistent with your
defense in this case, correct?

A | don’t think so.

Q You don’t think so?
A No.

Q Vhy not ?

A

Because the defense that was being
advanced was not one predicate upon
drug intoxication at the time or the
of fense. That was not the approach we
were going wth.

You’ re asking whether or not ther[e]’s
sone evidence, or he may have been
able to provide sone testinony
supporting that kind of approach. |
woul dn’t argue that point. |’mjust

telling you that’s not the avenue we
selected to deal wth.

(PC-R2. 484) (enphasis added). Having been a new | awyer at the
time of M. Patton’s case, M. Billbrough had no experience or
formal training with regards to intoxication defenses (PC-
R2. 485) .

Pursuant to a stipulation by the State (PC-R2. 437), M.
Patton relied on the 1982 and 1989 testinmony of Dr. Jethro
Toonmer and the 1989 testinony of Dr. Harry Krop. Dr. Tooner

first testified at M. Patton’s original sentencing proceeding
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in 1982. Dr. Tooner testified that he was asked to eval uate
M. Patton to reach an opinion regardi ng whether he had the
ability to conformhis conduct to the requirenents of the | aw
and whet her or not he was under the influence of enptional
di sturbance at the tinme of the crine (R 1633). Dr. Tooner
concluded that M. Patton was not able to conform his behavior
to the requirenents of the |l aw and was functioni ng under
enoti onal disturbance at the tinme of the crinme (1d.). Dr.
Tooner reviewed nunmerous nedi cal and psychol ogi cal reports (R
1639). Dr. Toonmer noted that the psychol ogical treatnment for
M. Patton was first suggested at the age of 10 (R 1640). At
t he age of 10, there were various diagnoses including M.
Patton’s inability to function under stress, behavi oral
difficulties and enotional disturbance based on his
relationship with his nother (R 1641). Throughout M.
Patton’s lifetime he received various diagnosis including,
chroni ¢ behavi or disorder with drug psychosis, psychotic,
i nconpetent to stand trial because of an underlying
schi zophreni ¢ process and organisity or brain damage (R
1643) .

Af er discussing M. Patton’s life history and history of
psychol ogi cal eval uations, Dr. Tooner discussed the
eval uati ons of the doctors appointed for conpetency. Dr.

Tooner testified that there were indications in their reports
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that M. Patton was attenpting to fake synptons, and expl ai ned
that this phenonenon occurred during his evaluation also (R
1644). Dr. Tooner explained further:

It's the process of malingering or faking.
It goes by a nunber of nanmes. It
represents an attenpt on the part of an

i ndi vidual to fake, or whatever—pretend
that a certain nental process is occurring,
that a person is suffering sonme illness
when, perhaps, he is not. That phenonenon
in and of itself is representative of an
under |l yi ng psychosis and also in M.
Patton’s case |’m of the opinion that M.
Patton could do no other given his
background and the history of brain damage
and psychotic processes that were taking

pl ace. The fact that he attenpts to-that
he attenpted to fool or fake synptons with
the doctors is indicative of the underlying

illness that is there. It was not an act
of choice, that you choose to do. He could
do no other by virtue of the illness he
suf f er ed.

(R 1644-45). Utimtely, Dr. Tooner concluded that during
Sept enber of 1981, when the crinme occurred, M. Patton was
seriously enotionally disturbed and was i ncapabl e of any
rational functioning (R 1649).

During cross-exam nation, the State asked Dr. Tooner if
it would be to M. Patton’s advantage to fake synptons of
mental illness to avoid going to prison. Dr. Tooner explained
that it would not because

a psychol ogi st or psychiatrist who's
trained in ternms of clinical evaluation
woul d pick up on the faking right away and
it’s very difficult for an individual to

fake synptomatol ogy and it’s very easy in
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nost instances to pick up on a process of
mal i ngeri ng.

(R 1655). Dr. Tooner reiterated that although M. Patton
generally knew right fromwong, he was unable to conform his
conduct to that know edge (R 1656-57). The State then began
questioning Dr. Toonmer regarding M. Patton’s sanity at the
time of the offense (R 1657). Ms. Lyons objected on the
grounds that M. Patton’s |legal insanity was not at issue, the
obj ecti on was sustai ned and Dr. Tooner never responded ®.
1658) .

Dr. Tooner testified again at M. Patton’s 1989
resentencing. In 1989, Dr. Tooner testified that the purpose
of his evaluation was to determne if there were any
mtigating circunstances with regard to the offense (R2. 2709-
10). The first mtigating circunstance found by Dr. Toomer
was extrenme enotional and physical abuse by famly nmenbers
(R2. 2718). Second, Dr. Tooner found |l ong term drug abuse
whi ch takes into account drug use at the tinme of the incident
on Septenber 2, 1981 and the weeks | eading up to that day.

Dr. Tooner testified that M. Patton had been using toxic
substances regularly, including but not limted to heroin and
cocaine (R2. 2727). Dr. Tooner was aware of information
describing M. Patton as very high the day before the incident
and an account of an altercation in his apartnent the early
nmorni ng of the incident where M. Patton was described as out
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of control (1d.). Dr. Toonmer also had know edge that drug
paraphernalia was found in the vehicle driven by M. Patton
and that there were reports of fresh track marks on M.
Patton’s arnms (R2. 2728).

The third mtigating circunstance found by Dr. Toomer
involves M. Patton’s |ifelong psychol ogi cal processes
i ncludi ng the diagnosis of schizophrenia, antisoci al
personality disorder, psychosis with m xed substance abuse
(R2. 2729-30) and organicity (R2. 2736). Finally, Dr. Toomer
again reached the conclusion that M. Patton was acting under
extreme enotional or nmental disturbance (R2. 2739) and his
ability to conformto the requirenents of the | aw was
substantially inmpaired as a result of his personality disorder
(R2. 2741). Dr. Tooner’'s explanation of M. Patton’s
mal i ngering was consistent with his testinony in 1982 in that
he described the malingering as a conponent of the
psychol ogi cal di sorder suffered by M. Patton (R2. 2743).

On cross-exam nation Dr. Tooner explained that in 1982 he
had not diagnosed M. Patton with antisocial personality
di sorder because he was not asked to conme up with a diagnosis
in terns of pinpointing the extrenme mental or enotional
di sturbance (R2. 2762). \When pressed by the State, Dr. Tooner
responded:

What | am saying is that | did not bother
to pinpoint or to assign a category, a
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di agnostic category to the particul ar
myriad of synptoms that | found. That is
not what | was asked to do. | was not
going to be involved in, nor was | asked to
treat M. Patton. So, consequently there
was no particular need, since |I was not
asked to — since | was not going to be
involved in treatnent over any period of
time, with M. Patton, to pinpoint any
particul ar diagnosis. | did what | was
requested to do by the attorneys.

(R2. 2764) (enphasi s added).

The State continued to question Dr. Toomer with respect
to whether M. Patton knew t he consequences of his actions
(R2. 2767). Dr. Tooner indicated that M. Patton did “not
necessarily” know t he consequences of his actions and the
State would need to be nore specific as to what actions they
were referring to (Id.). The State then questioned Dr. Tooner
regarding his opinion as to whether M. Patton knew right from
wrong at the tinme of the offense:

Q He Al so knew the difference between
ri ght and wrong?

A At a point in tinme, yes.

Q At what point in time did he not know.
A. There is a period of tinme where --

Q Let me ask you this question.

A Yes.

Q | will make it very specific for you.
A Yes.

27



Q At the tinme that he nurdered O ficer
Broom did he know the difference between
ri ght and wrong?
A. No. He did not.
Q He did not?
A. He did not.
Q So what you are saying, then, is the
def endant was i nsane when he killed O ficer
Br oont?
A. Yes.
(R2. 2769). The State pointed out that in 1982 Dr. Tooner
testified that M. Patton knew right from wong and that by
now stating M. Patton was insane at the time of the offense,
he was indicating that M. Patton did not know right from
wrong (R2. 2771). The State cross-exani ned Dr. Tooner
further on this point:
Q The question before you, Doctor, is:
You testified today before this jury
that the defendant at the tine he
nmurdered O ficer Broom did not know

ri ght from wrong.

A That is right, yes.

Q Your trial testinony says he did know
right fromwong, Doctor. Isn’'t that
correct?

A. Ch, yes. He knew right fromwong —
not at that point in tinme, not at the
actual tinme that the crinme was
comm tted.

Q Oh, | see. So, when is that tine that
you are referring to there, Doctor?
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We are tal king about him knowi ng the
di fference between right and wong as
opposed to what was transpiring at the
time that the officer was kill ed.

Well, Doctor, doesn’t the question say
Sept enber of *817?

Septenber of ‘81 is an entire twenty-
four hour period.

Doctor, did you think the specific
guestion dealt with what happened on
Septenmber 2" with Officer Broom — what
did you think that question was
referring to, Doctor?

The question -- | understand what you
are saying, but there is a difference
in terns of | ooking at nental status
functioning, generally with regard to
a particular day, with regard to

whet her a person knows right from
wrong and then | ooking at nental
status functioning in terns of when a
person commts a specific act. Those
t hi ngs can change.

So --

And that is -- that is all that is
bei ng said here.

Ckay. Excuse ne. So, what you are
saying, then, is between the whole
nmont h of Septenber of 1981 he was
fluctuating between insanity-sanity,
in and out, in and out; is that what
you are sayi ng?

Not necessarily in and out. \What | am
saying to you is, the nature of the
antisocial personality disorder is
such that behavior tends to break down
when the individual is faced with
unantici pated or with antici pated
stressors.
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So, that person, at a particul ar point
intime on a particular day within a
particul ar real mof hours, or
what ever, can know the difference
bet ween right and wrong.
Al'l right, Doctor.
A You take that same individual, you
pl ace themin a scenari o where there
are stressors, et cetera, the behavior
breaks down. That is what |I'm saying
and that is the distinction being
made.
(R2. 2772-74). Dr. Tooner’'s testinony was consistent with the
deposition he gave in 1989. During his deposition Dr. Tooner
was asked if he had an opinion regardi ng whether M. Patton
was sane at the tinme he shot O ficer Broom and responded that
he "was not asked to deal with the issue of sanity verses
insanity," however, the information he received from M.
Patton, interviews with famly nmenbers, and the nunerous
background materials are applicable to the issue of sanity.
When pushed by the State, Dr. Tooner, while acknow edging it
was not relevant to the penalty phase, did render the opinion
that M. Patton was not sane at the time of killing Oficer
Broom
Dr. Toonmer explained how antisocial personality disorder
mani f est s:
What you have asked with regard to whet her
a person knew — whether M. Patton knew
right fromwong, whether he was able to

act on that, that is fine. That is well and
good. If you are dealing with an
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i ndi vidual who is not subject to this
particul ar disorder, as indicated earlier,
a person suffering the effects of

anti soci al personality disorder behavior
breaks down under stress. That neans the
person is unable to function according to a
know edge of right and w ong.

What happens with the antisoci al
personality disorder is that when the

i ndividual is confronted with stressors,
t he behavi or breaks down for that
particul ar period of tine.

For that period of time, for that period of

time in which the stressors are acting and

i npacting on the individual. Wen the

stressors are removed there is a neasure of

reintegration and the person begins to

respond and react, quote-unquote as what

you mi ght call normal.
(R2. 2788-89). This reintegration would explain the facts
that M. Patton fled the scene, stole a car, and hid the gun
(R2. 2791). According to Dr. Tooner, this behavior is
| ogically and psychol ogically consistent with antisoci al
personal ity disorder (R2. 2792).

Dr. Krop also testified at the 1989 resentencing. Dr.

Krop interviewed M. Patton and conducted psychol ogi cal
testing (R2. 2492). As part of his evaluation, Dr. Krop
reviewed and “extensive amount” of material (R2. 2494). In
terms of M. Patton’s drug abuse, Dr. Krop found this to be a

significant aspect of his behavior (R2. 2501). According to

M. Patton’s reports, Dr. Krop stated that the year prior to
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M. Patton’s incarceration he was using heroin and cocai ne
very heavily (1d.). 1In the three nonths before the incident,
Dr. Krop reported that M. Patton was using the heroin cocaine
conbi nation “quite extensively” (1d.). M. Patton was also
drinking, although it was not as heavy as his drug use (R2.
2502). Dr. Krop ascertained that M. Patton started using
drugs when he was six or seven, taking pills from his nother
(rd.).

Dr. Krop's testing revealed a significant discrepancy in
verbal and performance 1Q which led himto suspect brain
danmage (R2. 2507). Dr. Krop testified that the reports he
reviewed indicated that M. Patton had been “di agnosed as
havi ng various evidence of brain damage” on four or five
occasions (R2. 2508-9). Dr. Krop noted that Dr. Mutter had
previously found that the brain danage nay have been caused by
his drug abuse (R2. 2509-10). Dr. Krop opined that it was not
unusual for a person with M. Patton’s history of drug abuse
to have brain damage (R2. 2510).

Dr. Krop diagnosed M. Patton with substance abuse
di sorder based on his history of using illicit substances
(lId.). He also stated the substance abuse was supported by
consi derabl e evidence (1d.). Dr. Krop testified that M.
Patton reported “using drugs on a consistent and heavy basis

prior to the offense” (R2. 2512). Additionally, M. Patton
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was not sleeping for nonths prior to the offense (Id.). In
Dr. Krop’'s opinion, the drug use coupled with M. Patton’s
“l ongst andi ng personality disturbance” would have “resulted in
i npai red judgnent and poor inpulse control” (Id.). These
factors related to his nental state at the tinme the crinme
occurred (l1d.). Dr. Krop explained that M. Patton used drugs
to cope with his enotional problenms which resulted fromhis
turbulent fam |y background and rejecting and hostile nother
(R2. 2513).

In addition to Dr. Mutter, Dr. Krop reviewed the report
of Dr. Cantor who di agnosed M. Patton as psychotic, and whose
i npression was that the psychosis was drug induced (R2. 2520-
21). At least two other psychiatrists diagnosed M. Patton
with “psychotic organic brain syndrome associated with drug
use” (R2. 2522). All of these reports formed a basis for Dr.
Krop’s opinion (1d.). Overall, Dr. Krop testified that due to
t he substantial amount of drugs M. Patton was using, he was
not thinking rationally (R2. 2525) and the shooting “was a
function poor judgnment, very inpaired judgnent, poor inpulse
control” (R2. 2527).

The State questioned Dr. Krop’s opinion that M. Patton
was using drugs at the time of the offense:

Q So, other than the abandoned syringe
case, a needle, a tie off and a

cooki ng spoon that was found in the
Vol kswagon that the three of them
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abandoned, okay? None of the

W t nesses who observed or saw the

def endant prior to the shooting would
say he was high? Do you agree with

t hat ?

A That is what they said, but at the
sane tinme they did not see him at
| east frommy review of the
i nformation, under the stressful
situation in which his adrenaline
woul d have been hi gher and so forth,
to really know whet her the drugs were
having an effect on him | don’t
think as |lay wi tnesses they woul d have
been able to indicate that.

Q Peopl e that see druggi es every day of
their lives and probably see nore
peopl e doped up than you will ever
see, you don’t think they could tell?

A | am not sure he woul d have
denmonstrated the effects of that.

(R2. 2649). This information did not change Dr. Krop’'s

opi ni on.

SUMVARY OF THE ARGUNMENTS

1. M. Patton was denied the effective assi stance of counsel
at the guilt phase of his trial. Counsel failed to present

t he abundant evidence of M. Patton’s intoxication and
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insanity at the tine of the offense. Had counsel presented
t he defenses of involuntary intoxication and insanity, the
specific intent required for a first-degree nurder conviction
woul d have been negated. Where trial counsel conceded M.
Patton’s guilt, it was unreasonable to abandon these viable
def enses. The lower court’s factual findings are contrary to
and unsupported by the record. M. Patton is entitled to a
new trial .

2. M. Patton was denied a full and fair hearing as a
result of the |lower court’s erroneous ruling denying M.

Patton's request to interview jurors. Under Strickland v.

Washi ngton, M. Patton is required to show prejudice as a

result of trial counsel’s deficiency. Wth regard to trial
counsel's failure to question the jurors about nental illness
during voir dire, M. Patton has no other nmeans of
establ i shing prejudice but through the jurors thenselves. His
inability to fully explore possible biases of the jury
prevents himfromfully showing the unfairness of his trial
and precludes a full and fair evidentiary hearing on this

i ssue. Relief is warranted.

ARGUMENT
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ARGUMENT |

MR. PATTON WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE GUI LT PHASE.

Anal ysis of an ineffective assistance of counsel claim

proceeds under Strickland v. Washington, 466 U.S. 668 (1984),

whi ch requires a show ng of deficient attorney performnce and

prejudice. Strickland' s prejudice standard requires show ng

"a reasonabl e probability that, but for counsel's
unprofessional errors, the result of the proceedi ngs woul d
have been different. A reasonable probability is a
probability sufficient to underm ne confidence in the
outcone." 466 U S. at 694. A petitioner is not required to
show that counsel's deficient performance "[more likely than

not altered the outcone in the case." Strickland, 466 U.S. at

693. The Supreme Court specifically rejected that standard in
favor of a show ng of a reasonable probability: "The question
is not whether the defendant would nore |ikely than not have

received a different verdict with the evidence, but whether in

its absence he received a fair trial, understood as a tri al

resulting in a verdict worthy of confidence." Strickland, 466
U S at 693.
A piece-by-piece prejudice analysis is erroneous. In

Kyles v. Whitley, 115 S. Ct. 1555 (1995), the court addressed

the materiality standard for clainms under Brady v. Maryl and,

373 U.S. 83 (1963). The court pointed out that the Brady
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materiality standard and the Strickland prejudice standard are

the sane. 115 S. C. at 1566-67. The court pointed out that

the Brady materiality standard and the Strickland prejudice

standard are the sane. 115 S. Ct. at 1566-67. The Court
enphasi zed that this standard nust consider the effect of

omtted evidence “collectively, not itemby-item” |d. at

1567. Further, under Strickland, prejudice is established
when the omtted evidence |likely would have affected the

“factual findings.” Strickland, 466 U S. at 695-96. The

testinony presented at the evidentiary hearing concl usively
denmonstrated that M. Patton's trial counsel was deficient,
and M. Patton was prejudiced by the deficiency.

The degree of deference given to trial counsel is based
on counsel's experience at the time of trial; thus, the nore
experi ence counsel has, the greater deference counsel's

deci sions are given. See, Chandler v. U.S., 218 F. 3d 1305

(11th Cir. 2000). Although Ms. Lyons had experience as a
trial attorney, she testified that M. Patton's case was the
first capital case she tried. Wiile the State pointed out
that she had consulted with nunmerous experienced attorneys,

Ms. Lyons could not recall the specifics of those
consultations. As such, she could not say which conversations
or how many were related to her strategy regarding the

i ntoxication and/or insanity defenses (PC-R2. 418).
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Additionally, Bart Billbrough testified that at the tine M.
Patton becane a client of Ms. Lyons, M. Billbrough had only
just passed the bar or passed shortly thereafter (PC-R2. 452).
He also testified that he had no experience in dealing with
capital cases (PC-R2. 470).

Ms. Lyons testified that the overall strategy was to
achi eve a verdict of less than first degree nmurder (PC-R2.
348). M. Billbrough agreed that the defense was that the
shooting of O ficer Broom was accidental or non-conscious.
Bot h defenses of voluntary intoxication and insanity were
consistent with the defense theory at trial. Therefore, where
trial counsel's strategy was to concede M. Patton's guilt at
trial, it was unreasonable to abandon these vi abl e defenses.
A | NTOXI CATI ON

Wt hout a reasonable tactic or strategy, trial counsel
failed to utilize plentiful and avail able evidence of M.
Patton's voluntary intoxication at the time of the offense.
Li kewi se, counsel failed to request the assistance of a nental
health expert to assist in the preparation of a voluntary
i ntoxi cation defense. Under Florida law, "[v]oluntary
intoxication is a defense to the specific intent crimes of

first-degree nurder and robbery." Gardner v. State, 480 So.

2d 91, 92-93 (Fla. 1985) (citations omtted). During the

guilt/innocence phase of trial, defense counsel presented no
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evi dence regarding M. Patton's intoxication. Counsel failed
to call any defense w tnesses who could have testified to M.
Patton's intoxication at the time of the offense and to his
extensive history of drug and al cohol abuse.

A voluntary intoxication defense would not have been
inconsistent with the theory of defense, nor would it have
conflicted with the theory at the penalty phase. Ms. Lyons
conceded the point that intoxication or |ack of intent can be
presented consistently in both the guilt and penalty phases
(PC-R2. 411). M. Patton's counsel never argued that he was
not present and did not present a defense of alibi. 1In fact,
counsel conceded in opening statement that M. Patton shot
of ficer Broom (R 848). Moreover, defense counsel conceded
all the material elements of the State's case against M.
Patton except for his ability to form specific intent because
she asserted that he was intoxicated.

The trial court outlined Ms. Lyons’ strategy with regard
to the intoxication defense as follows:

1. Change or clean up the defendant’s
appearance fromthat of a rugged Charles
Manson | ook alike to a nice mddle class
person.

2. Avoid tainting the jury particularly
during the guilt phase with information or
evi dence of the defendant’s history of
heavy drug use because during the 1980's

M am had a notorious imge problem as the
nmurder capital of the world stemm ng from
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the drug trade and the viol ence associ ated
with it.

3. Show that the defendant made an

i nst ant aneous deci sion to shoot that was

not preneditated or that he |acked the

specific intent to kill

4. Create a synpathetic person who was not

a “druggi e’ by explaining both his nmental

and drug problemprimarily in the penalty

phase.
(PC-R2. 175). The trial court goes on to find that “Ms. Lyons
presented an intoxication defense at trial that was consistent
with her attenpt to de-enphasize the defendant’s significant
hi story of drug abuse because of the climte of fear and
controversy over drugs and violence in the 1980's” (PC- R2.
176). However, a review of the trial record and post-
conviction record reveals that Ms. Lyons’ purported strategy
is in direct contradiction with what she presented at trial.

When asked at the evidentiary hearing regarding her

reasons for not presenting the wealth of evidence indicating
M. Patton's long termdrug problem and that he was under the
i nfluence of drugs at the tine of the shooting, M. Lyons
i ndi cated she did not want to portray M. Patton as a
"druggie,” but rather as a good kid who happened to have a
drug problem (PC-R2. 360-61). Although, she could not recal
how the scant information pertaining to M. Patton's drug use
came out during trial, she believed it was "inferred" through

cross exam nation of the State's witnesses. M. Lyons

40



presented no direct evidence of M. Patton's drug ingestion
within hours of the offense or his long history of drug abuse
because she felt her case would |l ose credibility with the
jury.

First and forenost, Ms. Lyons’ explanation for not
presenting w tnesses and expert testinony regarding M.
Patton's intoxication is belied by her argunment during closing
argunent. Ms. Lyons argued: "Fromthe testinony that has cone
out, what we have shown to you is that that man was someone
who needed drugs and was strung out on drugs and was trying to
buy drugs" (R 1488) (enphasis added). This argunment is
certainly not indicative of “a nice mddle class guy” who was
just the “kid who had a drug problem but not to be a druggy”
(PC-R2. 360-61). Essentially, M. Lyons argued M. Patton was
a "druggie," but failed to present any testinony to explain
the extent of M. Patton's drug problem the effect the drugs
woul d have on his behavior and nental state at the time of the
mur der, or the inpact the drugs had on his existing nmental
illness.

Furthernmore, throughout the course of the State’s case,
Ms. Lyons elicited information on cross-exam nation which only
touched on M. Patton’s drug use. For exanple, as the trial
court noted, M. Patton’s probation officer testified that she

knew he had used drugs, but not to what extent (R 858).
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Also, the two nmen that were in the car with M. Patton on the
date of the incident testified that M. Patton had told them
he wanted to sell a gun in order to get noney for drugs (R
1134). The trial court used these brief references to M.
Patton’s drug use, which do not indicate drug use on the day
of the crinme although there was anple evidence to support it,
in support of the notion that Ms. Lyons did present a
voluntary intoxication defense. Yet, the trial court
overl ooks the glaring inconsistency between this evidence and
her closing argument that M. Patton was strung out on drugs.
Ms. Lyons reasoning is further belied by the fact that she
requested, and the jury was given, a voluntary intoxication
instruction (R 436). Because no evidence was presented to
the jury, except the few inferences made during cross
exam nation of state witnesses, the jury was able to disregard
any consideration that M. Patton did not formthe specific
intent required for first degree nurder.

The trial court fails to see that Ms. Lyons’ testinony
t hat she had no evidence that M. Patton was heavily
intoxicated at the time of the crine (PC-R2. 377), is in
conflict with her own files and the evidence presented at
trial. Besides the nunmerous reports from hospitals and
doctors detailing M. Patton's history of drug use from as

early as age seven, there was an abundance of evidence
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i ndicating his use of drugs on the days |leading up to and the
day of the crinme. M. Lyons was in possession of booking
reports indicating M. Patton had fresh track marks on his
arms when he was booked into the jail on Septenber 2, 1981
Property receipts fromthat day indicated that "white paper
with yellow pills and powder” were taken from M. Patton at
the jail. In its opinion remanding for an evidentiary
hearing, this Court acknow edged the abundance of evidence
whi ch existed at the tine of trial:

Wth regard to the intoxication defense,
counsel had information that the defendant
was a heavy drug user and had a substanti al
hi story of drug and al cohol abuse dating
back to when he was seven years ol d.
Counsel knew of but did not present

evi dence that Patton had been doing
speedballs (a m xture of cocai ne and
heroin) only seven hours prior to the
shooting, that the stolen car Patton had
driven prior to the murder had drug
paraphernalia in it, or that Patton had
fresh track marks on his armat the tinme he
was arrested.

Patton v. State, 784 So. 2d 380, 387 (Fla. 2000).

Ms. Lyons indicated that she did not want to bring to
court those wi tnesses who could testify to M. Patton's drug
use (PC-R2. 378). However, one of the witnesses able to
testify regarding M. Patton's drug use just hours before the
shooting was Christena Castle. In her statenment to the

police, Ms. Castle stated that when M. Patton |eft her at
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3:30 a.m on Septenber 2, 1981, he was very, very high.
Because Christena Castle did in fact testify at the penalty
phase of M. Patton's original trial, M. Lyons' reasoning is
contradicted by the record. Likew se, Ms. Lyons could have
presented the aforenenti oned docunentary evidence and the
testi nony of experts.

Several other wi tnesses who could testify as to M.
Patton’s drug use did in fact testify for the State, yet trial
counsel failed to adequately cross-examne them |In fact, the
trial court found that Ms. Lyons highlighted “the inportance
of the police discovering and inpoundi ng evidence of drug
paraphernalia in the stolen Vol kswagon” and elicited from Sgt.
Bohan that no drug or al cohol tests were adm nistered to M.
Patt on when he was taken into custody (PC-R2. 177). At M.
Patton's trial, it was established that drug paraphernalia was
found in the green Vol kswagen which M. Patton was driving.
State wi tness Robert Snarnow, crine scene technician,
processed all the evidence found in the green Vol kswagen whi ch
M. Patton was driving. Robert Snarnow testified that he
found inside the Vol kswagen "an eyegl ass holder with a spoon,
two hypo syringes, [and] a cotton yell ow needle holder” (R
1010). Additionally, the foll owi ng exchange occurred between

def ense counsel and M chael Snowden, owner of the Vol kswagen:



Q M. Snowden, do you recall the date
when you | ast saw your autonobile
before it was apparently stol en?

A. Not the specific date, no.

Q Now, when the police recovered your
car and returned it back to you, they
had found sone things that they refer
to as drug paraphernalia and al so sone
marijuana cigarettes in the car. Wre
t hose yours?

A. No. They weren't.

®. 863). However, defense counsel presented no evidence
establishing that M. Patton owned and used this drug
paraphernalia. The trial court neglected to see the
significance in Ms. Lyons’ inadequate cross-exan nation.

In fact, defense counsel failed to cross exam ne state
Wi t nesses Leroy WIllians and Henry Butler, passengers of M.
Patton in the Vol kswagen i medi ately prior to the offense,
regardi ng ownership of the paraphernalia. Further, defense
counsel failed to have the paraphernalia tested for the
presence of drugs, fingerprints, or other information which
woul d have assisted M. Patton's claimof voluntary
i nt oxi cation.

Furthernmore, Ms. Lyons testified that the person she had
contacted about M. Patton's drug use did not prove to be
hel pful (PC-R2. 362). The doctor she contacted was a medi cal

doctor from Jackson Menorial Hospital (1d.), who in fact,
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according to a memo in Ms. Lyons files, gave prelimnary
information on the types of drugs M. Patton was using and the
ef fect those drugs woul d have on his behavior. For exanpl e,
t he doctor reported:

The doctor stated that the drug Patton was

referring to in the neno was Tuinal, a

bar bi tuate or ‘downer’... The doctor

concluded that by taking these pills

i ntravenously, an average person would have

been overdosed and asleep. The only [way]

Patton coul d have sustai ned the intake of

such an anmount woul d have been to have had

a high tolerance toward this drug...

The doctor also stated that Patton al so

t ook some cocaine... The coke would act as

a counter to the Tuinal that was taken..

The doctor noted that the use of these

drugs, such as cocai ne, would have the

ef fect of making a person sonmewhat

par anoi d. ..

The doctor concluded that the drugs taken

shoul d give Patton at |east the effect of

bei ng very drunk or intoxicated.
(PC-R2. 482-83) (Defense Exhibit N, Meno regarding neeting with
Dr. Bauzer). Trial counsel failed to follow up on this
information with an expert that could testify during the guilt
phase of trial

Had Ms. Lyons followed up on the prelimnary nmedical

report, Dr. Harry Krop could have testified regarding M.
Patton's lack of intent at the tine of the shooting as a

result of extensive drug use. In 1989, Dr. Harry Krop

testified that M. Patton began using drugs at a very early
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age which started a "vicious cycle" (R2. 2499). The cycle of
drug abuse continued throughout his chil dhood and adol escence.
Dr. Krop indicated that M. Patton had used various drugs and
had beconme addicted to heroin and cocaine during the year
|l eading up to the offense. Dr. Krop testified:

M. Patton reports that he was using drugs

on a fairly consistent and heavy basis

prior to the offense.

He was not sl eeping and using drugs

quite frequently, as |I said, for about

three nonths prior to the offense, and that

interacting with the long term personality

di sturbance that he showed, woul d have

resulted in inpaired judgenment and poor

i npul se control
(R2. 2512). This testinony directly relates to his nmental
state at the time the offense occurred. Dr. Krop specifically
stated "that the drugs did have an influence on his behavior
at [the time of the shooting]" (R2. 2646). Because Dr. Krop
only testified at M. Patton's resentencing in 1989, the
original trial jury never heard this conpelling and rel evant
evidence. Had the jury received an explanation of M.
Patton's drug use and the effect the drugs had on his
behavior, the jury would have reasonabl e doubt as to M.
Patton's nmental state at the time of the shooting.
B. | NSANI TY

Trial counsel unreasonably failed to present a defense of

insanity. In light of M. Patton's prior adjudication of
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insanity and Dr. Tooner's testinmony at M. Patton's
resentencing, an insanity defense was nore than viable, yet
counsel failed to even request a confidential nental health
expert prior to M. Patton's conpetency hearing.

The trial court based its conclusion that Ms. Lyons was
not ineffective for failing to present an insanity defense on
the follow ng factual findings: 1) Ms. Lyons ultimtely
deci ded not to pursue an insanity defense because M. Patton
was attenpting to feign insanity; and 2) the opinions of the
four doctors appointed by the court to evaluate M. Patton for
insanity, and the opinion of Dr. Toomer, failed to establish a
claimof insanity. However, the record and the testinony and
evidence fromthe evidentiary hearing directly contradicts
t hese factual findings and denonstrates that Ms. Lyons basis
for not presenting an insanity defense was unreasonabl e.

As the trial court recognized, nmuch of trial counsel's
concern regardi ng presenting an insanity defense revol ved
around M. Patton's statenents and the conclusions of the
doctors who eval uated him for conpetency, that he was faking
insanity. The trial court ignored Ms. Lyons’ testinony that
i f she had had soneone to explain the "faking" she would have
consi dered presenting an insanity defense. Her reasoning is
contradicted by a neno in her files dated February 23, 1982,

entitled "SUMVARY OF | NTERVIEWW TH DR. TOOMER." The neno
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details a conversation she had with Dr. Toomer regarding his
eval uation of M. Patton. Specifically, she wote:

| asked him about the problemwth
mal i ngering. He said that is synptomatic
of their problem They are very
mani pul ative and will w thhold information
and pretend information and give false
information in their attenpts to control
ot her people. The fact that they are
giving this informati on based on their
attempts to fool them is sinply
synpt onmati c.

| asked himthen in view of the tests

t hat were given whether or not know ng that
this person is going to be providing him
fal se informati on whether or not he can
rely on the information he has received.
He says that he can, because the tests have
built in factors to account for persons
that are trying to fool them The tests
are projective. That means that the person
taki ng the test doesn't know what answer is
bei ng | ooked for.

(Defense Exhibit C).

Additionally, Dr. Tooner testified to the sane effect at
the penalty phase of the trial. He testified that the
“phenonmenon in and of itself is representative of an
under |l yi ng psychosis and also in M. Patton’s case |I’mof the
opinion that M. Patton could do no other given his background
and the history of brain damage and psychotic processes that
were taking place” (R 1645).

Dr. Krop confirmed Dr. Tooner’s explanation for the
mal i ngering testifying that M. Patton’s attenpt to feign

synptons was entirely consistent with his overall personality
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di sorder (R2. 2525). Therefore, Dr. Tooner could have
rebutted any attack by the State that M. Patton was faking
his mental status. Furthernore, the fact that nunmerous
doctors in the past had diagnosed M. Patton with various
ment al disorders including anti-social personality disorder
and psychosis associated with drug abuse, underm nes cl ai ns
that M. Patton was nalingering.
The trial court failed to recognize the difference

bet ween an eval uati on for conpetency and a conpl ete eval uation
to determ ne nental state at the tine of the offense. As this
Court pointed out, there is a distinction between experts
appointed for a conpetency evaluation and experts appointed to
eval uate a defendant's state of mnd at the time of the
of f ense:

First, whether a defendant is conpetent to

stand trial is not necessarily relevant on

t he question of whether the defendant was

insane at the time of the killing.

Conpetency to stand trial and insanity at

the time of the offense involve two

separate and distinct points in tine.

Second, the conpetency experts may not have

been given the type of background

information that woul d be necessary to

eval uate Patton's true nmental status at the

time of the nurder.
Patton at 387. The doctors appointed by the court to eval uate

M. Patton prior to trial were only appointed for the purpose

of determ ning conpetency.
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Each of the doctors saw M. Patton |l ess than a nonth
after the crine. While the trial court found that Ms. Lyons
was famliar with the court-appointed doctors and ”enpl oyed
the strategy of giving them access to everything possible to
aid her client’s defense” (PC-R2. 171), this was not her
testinmony. At the evidentiary hearing, M. Lyons acknow edged
that, at the point in time of their evaluation, the doctors
appoi nted for conpetency would not have had access to the
numer ous background materials pertaining to M. Patton's
mental health since she had not gathered the extensive
materials yet (PC-R2. 427). |In fact, contrary to the trial
court’s findings, Ms. Lyons stated to her know edge they had
never been given any background materi al s.

The trial court relies on the conclusions of Dr. Miutter,
Dr. Jacobson, Dr. Herrera and Dr. Jaslow in finding that Ms.
Lyons was not ineffective for failing to present an insanity
def ense. The court’s conclusion ignores the fact that none of
t hese doctors had any information pertaining to M. Patton’s
state of mnd at the time of the offense. By their own
reports, at |east two of these doctors stated they did not
have the appropriate background information.

Wth regards to Dr. Mutter, the trial court found it
significant to note that he was one of the doctors who

evaluated M. Patton in 1978 when M. Patton was adjudi cated
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not guilty by reason of insanity. Interestingly though, in
1978 Dr. Mutter did not find M. Patton to be insane at the
time of the offense, whereas, the other doctors who eval uated
himdid and their opinions ultimately led to the insanity
adjudication. Dr. Mitter made essentially the same findings
in 1981 as he did in 1978, finding a significant history of
drug abuse. Although Dr. Mutter indicated that M. Patton
knew right fromwong at the tinme of the alleged offense,
according to his report the only information he had regarding
t he of fense was as foll ows:

[ M. Patton] stated that he was arrested

Septenber 2, 1981 for his present
difficulties. He believes that there are

ot her co-defendants. He stated, ‘I was in
a Vol kswagon with two ot her guys. The cops
pul l ed us over. | ran away and went hone

to nmy grandnother’s house. They said I

shot a police officer. They put this one

on ne.’ He stated he was taking cocaine

and heroin intravenously. He was al so

using Dil audi d, anphetam nes and Quaal udes

at the tinme of the offense.
(PC-R2. 239). There is no report by M. Patton of the events
i medi ately surrounding the crine.

The trial court also relies on Dr. Sanford Jacobson’s

finding that M. Patton neets the test for crimn nal
responsibility. 1In the sanme paragraph of the report cited to

by the trial court, Dr. Jacobson specifically states “1I do not

have any information from hi mwhich would describe his
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t hi nki ng, his behavior, or his nood at the tinme of the alleged
of fense” (PC-R2. 247)(enphasis added). Dr. Jacobson al so
commented that he is making the finding regarding M. Patton’s
crimnal responsibility “in the absence of information to the
contrary” (1d.). This statenment highlights the point that
absent the extensive background materials and information that
Dr. Toonmer was privy to, the court cannot place nuch
credibility in his conclusory opinion regarding M. Patton’s

i nsanity. The trial court found no significance in Dr.
Jacobson’s lack of information. Dr. Herrera, |ikew se, had no
information as to M. Patton’s state of mnd at the tinme of

t he of fense.

Finally, the court ignored Dr. Jaslow s claimof the need
for “additional objective material from other sources to give
a nore valid opinion concerning his present nental state and
t hat which was present at the time of the alleged offenses”
(PC-R2. 255)(enphasis added). Dr. Jaslow goes on to state
that he relied on information from non-objective sources such
as the newspapers (ld.). None of this was taken into account
by Judge Bagl ey. The trial court finds that Ms. Lyons
testified that she asked Dr. Tooner to determ ne whether M.
Patton was sane or insane at the time of the offense (PC-R2.
173). This is not entirely accurate. When asked at the

evidentiary hearing if she had a specific recollection of
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asking Dr. Tooner to |look at the issue of insanity she
replied:

|’msure at the tinme that we hired himthat
was one of the things we asked himto do,
was to see whether or not he could

det erm ne whet her or not he could reach an
opi nion that he was insane at the tinme of

t he of fense.

(PC-R2. 354). Ms. Lyons was pressed further regarding her
recoll ection of communications with Dr. Tooner:

Q | wanted to go back a little to Dr.
Tooner in terns of the scope of what
you had asked himto |l ook for. Do you
have a specific recollection that you
had asked himto | ook specifically at
the issue of insanity, or was it nore
of generally look at this guy and, you
know, what can you help me wth.

A Did 1 wite hima letter and say here
are your instructions, what’s your
criteria, no. | have no recollection

of how that was done.

(PC-R2. 364). \While the court below recogni zed that Ms.
Lyons’ billing docunments several conference with Dr. Tooner,
there is nothing to reflect that he was charged with | ooking
into insanity. The nmenos from Ms. Lyons file that were
entered into evidence are absent any reference of a request to
expl ore the issue of insanity (PC-R2. 365-66, Defense Exhibit
B and C).

On nunerous occasions, Dr. Toonmer has stated he was not
asked to reach an opinion regardi ng whether or not M. Patton
was insane at the time of the crime. 1In 1982, Dr. Tooner
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testified that he evaluated M. Patton and was asked to render
an opinion regardi ng whether he had the ability to conformhis
conduct to the requirements of the |aw, and secondly, whether
or not he was under the influence of extrene enotional

di sturbance at the time of the incident (R 1633). Again in
1989, in his pretrial deposition, and on both direct and cross
exam nation, Dr. Toomer testified that the purpose of his

eval uation, including the evaluation in 1981, was to determ ne
if there were any mtigating circunstances with regard to the
of fense (R2. 2709). During his deposition Dr. Toomer was
asked if he had an opinion regardi ng whether M. Patton was
sane at the tinme he shot O ficer Broom and responded that he
"was not asked to deal with the issue of sanity verses

i nsanity, however, the information he received from M.
Patton, interviews with famly nmenbers, and the nunerous
background materials are applicable to the issue of sanity.
VWhen pushed by the State, Dr. Toomer, while acknow edging it
was not relevant to the penalty phase, did render the opinion
that M. Patton was not sane at the time of killing Oficer
Broom

Contrary to the court-appointed doctors, Dr. Toomer was a
given a wealth of background materials. \Wile Dr. Tooner did

not testify regarding insanity in 1982 when asked by the

State, due to Ms. Lyons’ objection, Dr. Tooner did testify at
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M. Patton's resentencing. During cross-exan nation at the
resentencing in 1989, the State questioned Dr. Tooner
regarding his opinion as to whether M. Patton knew right from
wrong at the tinme of the offense:

Q He al so knew the difference between
ri ght and wrong?

A. At a point in tine, yes.

Q At what point in time did he not know.
A. There is a period of time where --

Q Let nme ask you this question.

A. Yes.

Q Il will make it very specific for you.
A. Yes.

Q At the tinme that he nmurdered O ficer
Broom did he know the difference between
ri ght and wrong?

A No. He di d not.

Q He did not?

A He did not.

Q So what you are saying, then, is the
def endant was i nsane when he killed Oficer

Br oont?

A. Yes.

(R2. 2769). Dr. Tooner very clearly explained his basis for
opining that M. Patton was insane at the actual tine the

crime was comm tted:
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A. The question -- | understand what you
are saying, but there is a difference in
ternms of | ooking at nental status
functioning, generally with regard to a
particul ar day, with regard to whether a
person knows right fromwong and then

| ooki ng at nmental status functioning in
terns of when a person conmts a specific
act. Those things can change.

Q So --

A. And that is -- that is all that is
bei ng said here.

Q OCkay. Excuse ne. So, what you are
sayi ng, then, is between the whole nonth of
Sept enber of 1981 he was fluctuating

bet ween insanity-sanity, in and out, in and
out; is that what you are sayi ng?

A. Not necessarily in and out. \What | am
saying to you is, the nature of the

anti social personality disorder is such

t hat behavior tends to break down when the
i ndividual is faced with unanticipated or
with anticipated stressors.

So, that person, at a particul ar point
intime on a particular day within a
particul ar real mof hours, or whatever, can
know the difference between right and
wr ong.

Q Al'l right, Doctor.
A. You take that same individual, you
pl ace themin a scenario where there are
stressors, et cetera, the behavior breaks
down. That is what |'m saying and that is
the distinction being mde.

(R2. 2774).

As additional support for its denial of M. Patton’s

i neffective assistance of counsel claimw th respect to the
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failure to present an insanity defense, the trial court

st at es:

( PC- R2.

process of

Tooner

Additionally, M. Lyons expl ai ned her
strong belief that the factual w tnesses
coupled with the defendant’s own actions
and statenments before, during and after the
shooting of police officer Broom woul d not
have supported a viable insanity defense in
this case.

“reintegration” directly refutes this concern.

expl ai ned:

A What happens with the antisoci al
personal ity disorder is that when the
i ndividual is confronted with
stressors, the behavior breaks down
for that particular period of tine.

Ch, for the whol e day?

For that period of time, for that
period of tinme in which the stressors
are acting and inpacting on the

i ndi vidual. When the stressors are
removed there is a measure of
reintegration and the person begins to
respond and react, quote-unquote, as
what you m ght call normal. That is
not a termthat | would use, but it is
a termthat individuals are famliar
with. So, what you have is behavi or
that is not acceptable behavior. You
have behavior that is out of the

ordi nary. You have behavior that is
br oken down during the period of tine
and once the stressors are renoved,
the person reintegrates (sic) and
observati ons would nake it appear as

t hough this person were operating as a
normal person woul d. But, once again,
whenever there are other stressors the
behavior is going to repeat itself.
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M. Patton’s history is filled with
exanpl es where the antisoci al
personal ity di sorder has broken down,
time after time after tine.

(R2. 2789-90). Pressed further on the issue, Dr. Tooner
able to explain M. Patton’s seem ngly rational behavi or
following the crine:

Q Was t he defendant acting in an
anti social manner, and | just want you
to assune these facts in ny question,
as if this were true. He took the
gun. He shot O ficer Broomwith it
and he hid it and w ped the
fingerprints clean. He hid it inside
his house. There is no stressors
there. This is after the fact, now,
isn’t that right, doctor?

A That is just what | indicated.

So he was acting —

That was the behavior | indicated to
you.
Q He was acting like a normal person

when he hid the gun?

A. VWhen the stressors are renoved, there
are sone integration of behavi or.
That is the pattern of antisoci al
personal ity di sorder.

Q | want you to assunme, in addition to
the — let’s go back to this
hypot heti cal where the defendant had
t aken anot her car and escaped the area
after he murdered Officer Broom
al so want you to assune that as he is
fleeing the area, he had just taken,
at gunpoint, the car that he is ow
fleeing the area in, and | want you to
assune those facts for a nmonent. |
want you to assune, now, that he sees
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a police car driving by that same
area, okay? Now, he is driving away
in this new getaway car that he has

stol en at gunpoint. He slows down. He
obeys all the traffic laws while he is
passing the police car. | want you to

assune those facts right now, okay?
Assunmi ng those facts, Doctor would you
agree with me the defendant, at that
time, was conform ng his actions to
the requirenents of the | aw?

A. Exactly. It is logically consistent
and psychol ogically consi stent.

(R2. 2791-92). According to Dr. Toonmer, these behaviors were
rational responses “after the stressors are renoved’” (R2.
2792). The trial court failed to evaluate Ms. Lyons’
testinmony in light of the testinony of Dr. Tooner.

Al t hough Dr. Tooner touched on the insanity issue at the

resentencing, it was not presented at all at trial. Wth

regard to the insanity defense, this Court found

there was al so anpl e evidence avail abl e
whi ch coul d have suggested to defense
counsel that Patton was |egally insane at
the time he commtted this mnurder,

i ncluding the fact that Patton had
previously been adjudi cated insane. The
St ate argues that counsel was unable to
find an expert who would testify that
Patton was |l egally insane, and therefore
she was not ineffective for failing to
present this defense. This argunment is
rebutted by the record. Dr. Tooner
testified at resentencing that Patton was
| egal ly insane at the tinme he shot the

police officer. |In addition there are
records avail abl e which docunent Patton's
hi story of mental illness.
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Patton at 387. Counsel had no reasonable tactical or
strategic decision for not doing so.

In Florida, the standard for insanity is the MNaughton
rul e which requires consideration of the follow ng factors: 1)
the individual's ability to distinguish between right and
wrong at the tinme of the incident, and 2) his ability to

under st and the wongness of the act commtted. See, Childers

v. State, 782 So. 2d 513 (Fla. 1st DCA 2001). M. Patton has
establ i shed that an insanity defense was feasible.® The
testimony of Dr. Tooner, that M. Patton did not appreciate
t he wrongful ness of his conduct, was available at the time of
trial. 1t cannot be said that trial counsel reasonably
rejected an insanity defense where there is no evidence that
she even asked Dr. Tooner to evaluate M. Patton for insanity.
But for the ineffectiveness of counsel, for not inquiring of
Dr. Tooner regarding insanity at the tine of the offense and
not offering the clear evidence of insanity at trial, the out
come woul d have been different.

Even had the State presented the conpetency doctors to
show M. Patton was malingering, M. Lyons could have

i npeached the doctors; as the Florida Supreme Court pointed

®Even if M. Patton's severe nental condition was not so
acute as to constitute legal insanity, it was, however
serious enough to negate specific intent. Dillbeck v. State,
643 So. 2d 1027 (Fla. 1994); Bunny v. State, 603 So. 2d 1270
(Fla. 1992).
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out an evaluation for conpetency is very different than one
for insanity at the time of the offense. Wen faced with Dr
Tooner's testinony, the jury would have found a doubt as to
M. Patton's specific intent during the monments | eading up to
and when the shooting occurred.
C. FAI LURE TO CONDUCT ADEQUATE VA R DI RE

In the face of substantial and conpelling evidence of

mental illness, trial counsel asked not one gquestion of any

potential juror regarding nmental health issues. Not one
guestion was asked regarding the jurors' feelings about the
def ense of insanity. Not one question was asked about the
jurors' feelings about their perceptions of nental health

i ssues as viable defenses in a crimnal case. Not one
guestion was asked about the jurors' understanding of the
concept that evidence of nental illness can negate the
specific intent required for a finding of first-degree nurder.
Not one question was asked about the jurors' understandi ng or
feelings about nental health issues relating to mtigating
circunmstances. No evidence was adduced about the potenti al
jurors' biases and feelings about psychiatrists and
psychol ogi sts in general, and the inmportance of forensic
mental health testinmony. No questions were asked to jurors
regarding their attitudes and bi ases towards drug abuse and

addiction. This is prejudicially deficient performance.

62



G ven defense counsel's awareness of M. Patton's obvious
ment al health problens, the failure to even ask one question
in this area falls bel ow reasonably professional standards.

Ms. Lyons testified that the questionnaire she requested
i nquired regardi ng drug use, but the one the court submtted
to the jury did not (PC-R2. 369). She also testified that
Judge Scott hurried voir dire (Id.). M. Lyons offered no
tactical reason for failing to question the jury regarding
mental illness. In brief, the trial court found “that the
defendant’s failure to establish a proven claimof insanity at
the time of the offense negates any assertion that trial
counsel was ineffective for failure to question jurors about
mental illness during voir dire” (PC-R2. 174). The tri al
court’s conclusion ignores the fact that M. Patton’s nental
state and nmental health was at issue during the penalty phase
as well the guilt/innocence phase of trial. M. Lyons’
hersel f recognized this line of questioning during voir dire
woul d not only have been useful for the guilt phase, but also
in preparation for the penalty phase of the trial (PC R2.
370).

M. Patton went to trial alleging nental health issues
relating to substance abuse, intoxication and severe chil dhood

abuse wi thout his counsel even asking the jurors their
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feelings on these inportant issues. This is deficient
performance.
D. CONCLUSI ON

The evi dence presented bel ow established that trial
counsel’s performance was deficient and that M. Patton was
prejudi ced. Had counsel presented evidence of M. Patton’s
intoxication and insanity at the time of the offense, the jury
woul d have found support for M. Patton’s |lack of specific
intent defense. The evidence |likely would have affected the
outcome of the trial. This Court should grant M. Patton

relief.

ARGUMENT | |

THE TRI AL COURT ERRONEOUSLY DENI ED MR. PATTON S

DI SCOVERY REQUEST TO | NTERVI EW JURORS I N ORDER TO
ESTABLI SH THAT HE WAS PREJUDI CED BY TRI AL COUNSEL' S
FAI LURE TO VO R DI RE THE JURORS REGARDI NG BI ASES
TOMRDS MENTAL | LLNESS.

In determning a claimof ineffective assistance of
counsel, the proper standard to followis set forth in

Strickland v. Washington, 466 U S. 668 (1984). Under the two-

prong test laid down in Strickland, M. Patton nmust show (1)

that the performance of his counsel was deficient and (2) that
t he deficient performance prejudiced the defense. Prejudice

i s denonstrated where the evidence shows a reasonabl e
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probability that the outcome of the proceeding woul d have been
different absent the ineffective assistance. This Court

recently reaffirmed the Strickland standard it used in Jones

v. State, 732 So. 2d 313 (Fla. 1999):

I n Jones, we recognized that to prove

i neffective assistance of counsel, a

def endant nust show. (1) that counsel made
errors so serious that counsel was not
operating as the "counsel" guaranteed the
def endant by the Sixth Amendnent; and (2)
that such deficient performance prejudiced
t he defense by depriving the defendant of a
trial whose result was reliable. 732 So.2d
at 319 (quoting Rutherford v. State, 727
So. 2d 216, 219 (Fla.1998) (quoting
Strickland, 466 U.S. at 687, 104 S.Ct.
2052)). Unl ess a defendant nmakes both
showi ngs, it cannot be said that the
conviction or death sentence resulted from
a breakdown in the adversary process that
rendered the result unreliable. Id.

Brown v. State, 755 So. 2d 616 n.8 (Fla. 2000) (enphasis

added). In fact, in Brown, the Court affirmed the circuit
court's denial of the defendant's ineffective assistance of
counsel claimbecause he did not neet the prejudice prong of

Strickl and. ld. at 623.

Wth regard to trial counsel's failure to question the
jurors about nental illness during voir dire, M. Patton has
no ot her neans of establishing prejudice but through the
jurors thenselves. His inability to fully explore possible
bi ases of the jury prevents himfromfully show ng the

unfairness of his trial and precludes a full and fair
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evidentiary hearing on this issue. Juror bias pertaining to
mental illness may have existed and may have required that
juror to be disqualified fromhearing M. Patton's case, but
M. Patton can only discover this through juror interviews.

Cf. Turner v. Louisiana, 379 U S. 466 (1965); Russ v. State,

95 So. 2d 594 (Fla. 1957).

In Rule 3.850 proceedings, this Court has authorized pre-
hearing discovery: “On a notion which sets forth good reason,
however, the court may allow |limted discovery into matters

which are relevant and material....” State v. Lewi s, 656

So.2d 1248, 1250 (Fla. 1994)(quoting and adopti ng | anguage

fromDavis v. State, 624 So. 2d 282, 284 (Fla. 3d DCA
1993) ) (enphasi s added). But, this Court cautioned: “We
conclude that this inherent authority should be used only upon
a showi ng of good cause.” Lewis, 656 So. 2d at 1250 (enphasis
added) .

M. Patton is aware that Florida | aw prohibits litigants
fromdisturbing the privacy of jury deliberations. Pesci V.

Maistrellis, 672 So. 2d 583 (Fla. 2d DCA 1996) (citing Bapti st

Hospital of Mam, Inc. v. Maler, 579 So. 2d 97 (Fla. 1991).

In Baptist Hospital of Mam . Inc. v. Maler, this Court

stated: "To the extent an inquiry will elicit information
about overt prejudicial acts, it is permssible; to the

extent an inquiry will elicit information about subjective
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i npressi ons and opinions of jurors, it nmay not be allowed."
579 So. 2d at 99. Furthernore, the prohibition against juror
testimony contained in the Florida Evidence Code pertains only
to matters which inhere in the verdict, such as enotions,
ment al processes and m staken beliefs of jurors. 1d.; Fla.

Stat. 890.607(2)(b). 1In Kearse v. State, 770 So. 2d 1119

(Fla. 2000), the Court reaffirmed its holding in Baptist

Hospital v. Maler, and explained that the standard for

interviewing jurors "was fornulated 'in |ight of the strong
public policy against allowing litigants either to harass
jurors or to upset a verdict by attenpting to ascertain sone

i nproper notive underlying it.'" Kearse at 1128, quoting

Baptist Hospital v. Maler, 579 So. 2d 97, 100 (Fla. 1991).

M. Patton is only seeking to question the jurors
regardi ng any extraneous bias they may have possessed. This
is a factual question which can only be discovered through
depositions, as one of the issues on which the Court remanded
for an evidentiary hearing was whet her counsel unreasonably
failed to conduct this inquiry during voir dire. M. Patton's
inquiry falls outside the real mof prohibited juror testinony.
As such, the privacy of the jury deliberations will not be
di st ur bed.

Under the paranmeters of Lewis, M. Patton has clearly

shown good cause for the request to interview jurors. 1In his
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rule 3.850 notion M. Patton alleged that trial counsel was
ineffective for failing to question the potential jurors about
mental illness. This Court found the claimwarranted an
evidentiary hearing. Whether or not the jurors possessed any
bi as pertaining to nental illness is essential to the
resolution of M. Patton's claimthat trial counsel was
ineffective during voir dire. |If trial counsel's testinony

i ndicates there was no strategic reason for failing to voir
dire the jury on nmental illness, M. Patton nust proceed to
establish prejudice. There is nothing in the record to
indicate jury bias towards nmental illness because counsel
failed to ask, and there is nothing in the record to indicate
if such bias existed, it could be set aside in order to render
a verdict solely on the evidence and | aw presented. Kearse v.

State, 770 So. 2d 1119 (Fla. 200); Lusk v. State, 446 So. 2d

1038 (Fla. 1984). M. Patton cannot establish prejudice
without this additional information fromthe jury. |If in fact
any juror was biased, this is a structural defect which does

not require a showi ng of prejudice. Akins v. State, 26 Fla.

L. Weekly, October 3, 2001 (citing Strickland, Hughes v. U.S.,

F. 3d ____, 2001 W 761343 (6th Cir., Jul. 9, 2001)).

In its response to M. Patton's notion to interview

jurors, the State cites to Washington v. Strickland, 693 F. 2d

1243 (5th Cir. Ct. App. 1982), rev'd. on other grounds
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Strickland v. Washington, 466 U S. 668 (1984), to support its

objection to juror interviews (PC-R2. 89). Follow ng the

reasoning in Washington that it is inproper for a judge to

explain his reasons for inposing a death sentence, the State
reasons that it is inappropriate to ask the jurors how t hey
woul d have considered the insanity and intoxication evidence
had it been presented (Id.). However, this is not the line of
guestioning M. Patton wi shes to undertake with the jurors.
It is only necessary for M. Patton to inquire regarding
jurors biases towards nmental health issues and if any bias did
exi st, whether the juror reasonably believes he would have
been able to set that aside. These are sinply the questions
trial counsel failed to ask. M. Patton does not want to
inquire into the thought processes of the jurors during
del i berati ons.

Any concerns the State and Court nmay have regardi ng an
intrusion into the privacy of jury deliberations may be
relieved by fornulating a limted set of questions narrowy

tailored to fit M. Patton's purpose. See Baptist Hospital v.

Mal er, 579 So. 2d 97 (Fla. 1991)(al though this Court reversed
the circuit court's grant of jury interviews, the facts of the

case indicate the circuit court defined two |imted questions

to be asked of the jury). See also United States v. Gaffney,

676 F. Supp. 1544 (M D. Fla. 1987) (followi ng Fed. R Evid.

69



606(b), the court set forth four questions to be asked of
jurors). The circuit court may define the questions to
address only nental illness bias.

The State further argued that the jurors have done
not hi ng i nappropriate and deserve to be | eft al one because
there is no valid reason to interrupt their lives. This
ignores M. Patton's state due process and Ei ghth and
Fourteenth Amendnent rights which require that M. Patton be
given a fair trial and a full and fair evidentiary hearing.
His inability to fully explore biases of the jury prevented
M. Patton fromfully detailing the prejudice which resulted
fromtrial counsel's ineffectiveness. Any privacy rights the
jury has nmust be wei ghed against M. Patton's constitutional
rights.

This Court remanded for an evidentiary hearing on the
i ssue of ineffective assistance of counsel for failing to
guestion jurors regarding nmental illness. The circuit court's
denial of M. Patton's request to interview jurors denied M
Patton his right to a full and fair evidentiary hearing.

Relief is warranted.

CONCLUSI ON

Based upon the record and the argunents presented herein,

M. Patton respectfully urges the Court to reverse the | ower
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court and vacate his judgnents of conviction and sentence of
deat h.
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