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SUMVARY OF THE ARGUNVENT

This case presents an issue of first inpression in this
Court concerning the propriety of applying a contingent risk
multiplier to enhance a fee award made pursuant to section
768.79, Florida Statutes. The Fifth District, adopting a portion

of the dissent in Pirelli Arnstrong Tire Corp. v. Jensen, 752

So. 2d 1275 (Fla. 2d DCA 2000), correctly concluded that the
offer of judgnent statute does not allow for the use of a
contingent risk nmultiplier in determning a proper fee award.

Al lstate Insurance Co. v. Sarkis, 809 So. 2d 6 (Fla. 5th DCA

2001). That decision should be approved.

The fee-aut horizing statute, 768.79, identifies the specific
criteria to be considered. Because the terns of the authorizing
statute do not provide for the use of a contingent risk
multiplier, the Court’s analysisislimtedto those factors. See

Schick v. Departnent of Agric. & Consuner Servs., 599 So. 2d 641

(Fla. 1992).

| nportantly, Petitioner’s reading of 768.79 is at odds with
the purpose behind the statute. The statute was designed to
"encourage the termnating of Ilitigation". It thus strains
credibility to read the statute so as to "encourage[] the
bringing of a civil action” by "enhanc[ing] the [attorney’s fee]
award i n such a generous manner." Pirelli, 752 So. 2d at 1276-77
(quoting fromboth the dissenting and majority opinions).

The use of a contingent risk multiplier is alsoinconsistent

with the purpose behind section 768.79 because the factors that



woul d i ncrease an award pursuant to an anal ysis of a contingent
risk multiplier, would result in a decreased award pursuant to
t he of fer of judgnent statute. Accordi ngly, based on the | anguage
of section 768.79, as well as its purpose, it was error to
consider a contingent risk nmultiplier.

| ndeed, this disconnect between the statute’s purpose and
t he application of a contingent risk nultiplier gives riseto an
equal protectionviolation. While under sone statutes there m ght
be a rational basis to allow a multiplier, there is no rational
relati onship between that arbitrary classification and the
pur pose of section 768.79. In this circunstance, Defendant is
deni ed equal protection of the | aw.

For all these reasons, Am cus Curiae, the Florida Defense
Lawyers Associ ation, urges this Court to approve the deci sion of

the Fifth District.



ARGUNMENT

XXI'. THE APPLI CABLE FEE- AUTHORI ZI NG STATUTE DOES NOT | NCLUDE
THE CONTI NGENT RISK MJLTIPLIER AS CRITERIA TO BE
CONSI DERED.

In Standard Guar. Ins. Co. v. Quanstrom 555 So. 2d 828

(Fla. 1990), this Court explained the mnner in which a
contingent risk nmultiplier may be consi dered and applied. After
identifying the relevant factors to be considered, the Court

noted as foll ows:

In[tort and contract cases], the |l egislature
may be very specific in setting the criteria
t hat can be considered. For exanple, deputy
conm ssi oners nust apply specific criteriato
determne attorney’s fees in workers’
conpensation cases. In this regard, the
| odestar nmethod i s consequently unnecessary.
It is not our intent to change the law in
t hose instances.

555 So. 2d at 835 (citations omtted).

This Court further explained in Schick v. Departnent of

Agric. & Consuner Servs., 599 So. 2d 641 (Fla. 1992):

Where . . . the legislature specifically sets
forth the criteriait deems will result in a
reasonabl e award and wi | | further the purpose
of the fee-authorizing statute, only the
enunmerated factors will be considered.

ld. at 644. Applying that test in the context of the
fee-authorizing statute for i nverse condemati on proceedi ngs, the

Court hel d:

[t] he | egislature has specifically included
in section 73.092 the criteria to be
considered in awarding attorney’'s fees
pursuant to section 73.091 and neither the
contingent nature of the fee arrangenent nor
the risk of nonpaynent of fees is an
aut horized consideration. We therefore

hold that in determning the



reasonabl eness of an attorney’s fee award,

made pursuant to section 73.091 . . . a Rowe
contingency risk multiplier should not be
utilized.

ld. at 643.

As such, it is clear that the Court nust |ook at the particul ar fee-
authorizing statute to determ ne the appropriate factors to be
consi dered. Nunerous courts have carefully done such an anal ysi s
in the context of a wide array of statutes to conclude that a
mul tiplier is inappropriate.
For exanple, the Third District reached the sane result in

t he context of section 766.31 in Florida Birth-Rel ated

Neur ol ogical 1Injury Conpensation Ass’'n v. Carreras, 633 So. 2d

1103 (Fla. 3d DCA 1994). The statute at issue in Carreras |listed
a nunmber of factors including "the contingency or certainty of a
fee." 8 766.31(1)(c)(6). CitingSchick, the court noted that the
trial court correctly limted itself to the statutory factors.
The fact that the statute i ncluded "the conti ngency or certainty
of a fee" did not nmean that the case was "eligible for a

Quanstrom contingency nultiplier.” 633 So. 2d at 1106.

In Richardson v. Merkle, 646 So. 2d 289 (Fla. 2d DCA 1994),
t he Second District held that a contingency risk multiplier
should not be applied to an award of fees based on section

57.105, Florida Statutes. See also Transflorida Bank v. Ml ler,

576 So. 2d 752 (Fla. 4th DCA 1991). Simlarly, in Stewart Sel ect

Cars, Inc. v. More, 619 So. 2d 1037 (Fla. 4th DCA 1993), the

Fourth District held that because the fee-authorizing statute,

section 501.215, provided for reasonable fees "for the hours



actually spent on the case,” the use of a contingent risk
mul tiplier was inappropriate. ld. at 1038.

Finally, the use of a nultiplier was rejected in the context
of the workers’ conpensation attorneys’ fee statute, section

440. 34, Florida Statutes. See Mrlisena v. Chem awn Corp., 567

So. 2d 986 (Fla. 1st DCA 1990); What an ldea, Inc. v. Sitko, 505

So. 2d 497 (Fla. 1st DCA 1987). Cf. Cheung v. Executive China

Doral, Inc., 638 So. 2d 82 (Fla. 3d DCA 1994), disagreed with on

ot her grounds by Berry v. Scotty’'s, Inc., 789 So. 2d 1008 (Fl a.

2d DCA 1998) (because section 443.041(2)(b) does not include
criteria by which to determ ne the amount of fees, resort to

Florida Patient’s Conpensation Fund v. Rowe, 472 So. 2d 1145
(Fla. 1985) and Quanstromis proper).

Li ke the statutes described in the foregoing cases, the

of fer of judgnent statute enunmerates specific criteria to be

consi dered. Specifically, section 768.79(7)(b) provides:

7(b) When determ ning the reasonabl eness of
an award of attorney’ s fees pursuant to this
section, the court shall consider, alongwth
all other relevant criteria, the follow ng
addi tional factors:

1. The then apparent nmerit or |ack of merit
in the claim

2. The nunber and nature of offers nmade by
the parties.

3. The cl oseness of questions of fact and
| aw at issue.

4. Whet her the person making the offer had
unreasonably refused to furnish informtion
necessary to evaluate the reasonabl eness of
such offer.



5. Whet her the suit was in the nature of a
t est case presenting questi ons of
far-reaching i nportance affecting nonparti es.
6. The anount of the additional delay cost
and expense that the person making the offer

reasonably woul d be expected to incur if the
litigation should be prol onged.

G ven the Legislature’s enuneration of these specific criteria,
the district court below, followng the dissent in Pirelli,
correctly concluded that the statute did not permt the use of a
mul tiplier.

Petitioners challenge this conclusion because section
768.79(6) (b) refers to the guidelines pronul gated by the Suprene
Court and one of those guidelines is “whether or not the fee was
fixed or contingent.” Petitioner’s analysis is wong.

As explained in Florida Patient’s Conpensati on Fund v. Rowe,

472 So. 2d 1145 (Fla. 1985) and Quanstrom the guidelines set
forth in Florida Rule of Professional Conduct 4-1.5 and Florida
Bar Code of Professional Responsibility DR 2-106(B), address the
cal cul ati on of reasonable rates and nunbers of hours; i.e., the
| odestar. Quanstrom 555 So. 2d at 830. Thus, the Suprenme Court’s
guidelines are inplicit in any calculation of a reasonable fee.

On the other hand, the fact that those guidelines include
consideration as to whether there is a contingency arrangenment
does not authorize the court to apply a contingent risk

mul tiplier. Indeed, in Carreras, the Third District concluded

! Because t he gui del i nes are necessary to provi de a basi s upon
whi ch to determ ne hours and rates, this gives neaningto 768.79' s
reference to gui delines. As such, this readi ng of the statute does
not nmake a portion of the statute superfluous and nmeani ngl ess as
Petitioner suggests. (See Petitioner’s Br. at 12.)



that even though the fee-authorizing statute identified
contingency of the risk as a factor, this did not nean that the
fee was eligible for amultiplier. Simlarly, the attorneys' fee
statute for workers' conpensation cl ai ms, section 440. 34, Fl ori da
Statutes, included the sane criteria, yet a multiplier was not

permtted. See Mrlisena, 567 So. 2d at 986; Sitko, 505 So. 2d at

497. Thus, areference to the guidelines is not the predicate for
aut horizing the use of a nultiplier.

Li kew se, while section 768. 79(7)(b) provides that the court
may consi der "other relevant criteria", as discussed bel ow, the
contingent risk multiplier is not a"relevant criteria” nor would
its use be consistent with the purpose behi nd the fee-aut hori zi ng
statute. Thus, the |anguage of section 768.79(7)(b) does not

expand the statutory criteria to include a nultiplier.?

XXI'T. CONSI DERATI ON OF A MULTI PLI ER I S BOTH | RRELEVANT
AND | NHERENTLY | NCONSI STENT W TH THE PURPOSE BEHI ND
SECTI ON 768. 79.

Even assum ng arguendo t hat the words of the statute all owed
for the use of a multiplier, such an interpretation of the
statute is plainly at odds with the | egislative purpose behind
the statute and as such, cannot stand.

It is well established that "laws should be enforced with
conmmon sense and applied without | osing sight of the | egislative

purpose behind their enactnent." Mackey v. Household Bank,

F.S.B., 677 So. 2d 1295, 1298 (Fla. 4th DCA 1996); Anmente v.

2 Indeed, it is noteworthy that in TG Friday's, Inc. V.
Dvorak, 663 So. 2d 606 (Fla. 1995), this Court |ooked at the
statutory factors only and never suggested the use of anmultiplier.




Newman, 653 So. 2d 1030, 1032 (Fla. 1995)("If possible, the
courts should avoid a statutory interpretation which |leads to an
absurd result."). Thus, where a statute can be given nore than
one interpretation, "the one that will sustain its validity
shoul d be given and not the one that will destroy the purpose of

the statute." City of St. Petersburg v. Siebold, 48 So. 2d 291,

294 (Fla. 1950). "To do otherwise is to generate disrespect for
the law by creating a norass of technical regulations with no
connection to human experience." Mckey, 677 So. 2d at 1298.
Consistent with the foregoing, the Court in Quanstrom
"enphasi ze[d] that the criteria and factors utilized in [tort]
cases nust be consistent with the purpose of the fee-authorizing
statute or rule.” 555 So. 2d at 834. Indeed, the principle
gui di ng force nust be the fee-authorizing statute; otherw se, the
pur pose behi nd the fee-authorizing statute will have been wholly

eviscerated. 1d. at 834. See also Anerican Reliance Ins. Co. V.

Nuel |, Baron & Pol sky, 654 So. 2d 289 (Fla. 3d DCA 1995) (court
refused to allow nultiplier to be applied to attorney who
represents hinmself given that such a rul e woul d pronote attorney
sel f-representation which is not favored). As such, any anal ysis
of the fee award nust begin with the fee-authorizing statute.
In his dissenting opinion in Pirelli, Judge Casanueva
accurately described the purpose behind the offer of judgnment

st at ut e:

Both the I egislative history and the j udi ci al
interpretation of section 768.79 suggest t hat
its purpose is to encourage the resol ution of
litigation. In Eagleman v. Eagleman, 673
So. 2d 946, 947 (Fla. 4th DCA 1996)




(citations omtted), the Fourth District
not ed:

The spirit of the offer of judgnment
statute is to encourage litigants
to resolve cases early to avoid
i ncurring substantial anounts of
court costs and attorney's fees. It
serves as a penalty for parties who
fail to act reasonably and in good
faith in settling |awsuits.

The legislative history for chapter |aw
86-160 supports the Fourth District's
conclusion. The staff analysis prepared by
the Florida House of Representative's
Committee on Judiciary for House Bill 321
stated that the proposed "l egislation would
provide sanctions for the unreasonable
rejection of an offer of settlenment given by

either a defendant or plaintiff." Sanctions
were to include attorneys' f ees. The
sanctions provided for by HB 321 would
encourage settlement of civil cases which

could, in turn, "result in lower litigation
costs.” Simlarly, the Senate Staff Anal ysis
and Econom c | npact Statenent prepared for
Senate Bill 866 indicates the bill's purpose
was to expand the offer of judgnment concept
"to encourage settlements between parties.”

Pirelli, 752 So. 2d at 1277-78 (Casanueva, J., concurring in
part, dissenting in part). Thus, 768.79 serves as a penalty for
parties who fail to act reasonably and in good faith in settling
| awsui t s.

In contrast, the purpose of a contingent risk multiplier is
to encourage and reward counsel for taking particular cases and
tofairly conpensate hi mfor doing so. Thus, in adopting the use
of a multiplier in the context of section 768.56, Florida

Statutes, the Court in Rowe noted that the fee award was i nt ended

to “encourage plaintiffs to proceed with well-founded nmal practice
claims that would otherwi se be ignored because they are not

econom cal ly feasible under the contingent fee system” |d. at



1149. See also Discovery Experinental and Dev. v. Departnent of

Health, 824 So. 2d 195 (Fla. 2d DCA 2002). It thus serves as a
protection against the risk of nonpaynent. Thus, the use of a
contingent risk nultiplier provides for access to courts by
rewarding a plaintiff for taking a case.

2asuring the purpose and intent of the fee-authorizing statute against
the purpose of a multiplier, it is clear that the use of a

multiplier is both irrelevant and inconsistent with 768.79.

A. The Considerations Supporting the Use of a
Multiplier are Irrelevant in the Context of the
O fer of Judgnent Statute.

The di scussi on of the purpose behind section 768.79 and t he
use of a nmultiplier makes clear that the use of a multiplier is
irrelevant in the context of evaluating a fee award under the
of fer of judgment statute. Sinply stated, a fee award under the
of fer of judgnment statute is intended to sanction a party who
fails to settle. What that penalty should be, depends on the
conduct bei ng puni shed and not on the reward to a plaintiff for
taking the case in the first instance. Since the purpose to be
served by enhancing the award under Rowe has nothing to do with
t he purpose of sanctioning a party who does not settle, the
multiplier is irrelevant.

Mor eover, whil e counsel is encouraged to take certain types
of cases because of the potential for fee enhancement under a

fee-shifting statute, the offer of judgnent statute’s purpose is

10



to settle clains, not to encourage lawsuits.® And, it is not the
pur pose of the offer of judgnent statute to encourage | awers to
take cases in order to obtain a fee award. As such, the statute
shoul d not be interpreted to encourage | awyers to take cases for
the purpose of getting a fee award because it would also
encourage lawers to nake offers without a good faith basis.
Further, it woul d encourage neritless litigation for the purpose
of trying to win fees in situations where there is no fee-

shifting statute.

B. The Use of a Miltiplier is Also Inherently
| nconsi stent Wth the O fer of Judgnment Statute.

As di scussed above, the purpose of the offer of judgnment
statute is to penalize parties who unreasonably fail to settle a
claim Gven this purpose, if a party has been unreasonable in
rejecting a settlenment, as where the chances of a liability
finding are high (a situation where a multiplier would never be
appropriate) and the demand i s reasonable, a court may find that
an award woul d be higher pursuant to the criteria set forth in
section 768.79. On the other hand, where defendant’s liability is
renote, it becomes nore reasonabl e for that defendant to reject a

hi gh offer. In that circunstance, this Court in IT@ Friday’s,

Inc. v. Dvorak, 663 So. 2d 606 (Fla. 1995), noted that the award

is justifiably reduced:

Thus, in a given case, the court could
justifiably reduce the anount of t he
attorney’s fee to be assessed against a

3 I ndeed, were the case one for which the |egislature was
concerned about access to courts, they would have enacted a fee-
shifting statute.

11



severely injured plaintiff who suffered an
adverse verdict after rejecting a smal
settlement offer. By the sane token, the
court could reasonably conclude that a
defendant with a small liability potenti al
who rejected a large settlenment offer should
pay only a reduced fee even though the
verdict ultimtely exceeded the offer by nore
than twenty-five percent.

Id. at 613.

I n contrast, because the contingent risk nmultiplier rewards
counsel for being successful in representing a plaintiff in a
difficult case, a case which has little "nmerit" thereby
justifying the rejection of a high demand for judgnment, would
result in a high nmultiplier because of the risk involved.
Simlarly, the closeness of questions of |aw and fact would
decrease the award under section 768.79, but increase the
mul tiplier. In short, the sane factors that woul d | ower an award
pursuant to section 768.79, wll enhance the award under Rowe)
and Quanstrom *

Legislative purpose (and in this case, the related
| egislative intent) cannot be thwarted by an interpretation that

serves to defeat the statute. See Vildibill v. Johnson, 492

So. 2d 1047, 1049 (Fla. 1986)("Legislative intent nust be given
effect even though it may contradict the strict letter of the

statute."). Accordingly, this Court is conpell ed by the | anguage

4 The decisions contrary to Sarkis, including the majority
opinioninPirelli and Collins v. WIlkins, 664 So. 2d 14 (Fla. 4th
DCA 1995), fail ed to consider the purpose behi nd section 768. 79 and
the inherent inconsistency between the two approaches to
cal cul ati ng an attorneys’ fee award. When t hese overri di ng policy
consi derations are takeninto account, it is clear that Collins and
Pirelli were incorrectly decided.

12



of section 768.79, as well as by its purpose, to reject the use

of a contingent risk nultiplier.

XX USE OF A MULTI PLI ER I N THE CONTEXT OF THE OFFER OF
JUDGVENT STATUTE CONSTI TUTES A DENITAL OF EQUAL
PROTECTI ON.

By its very nature, a multiplier is only available to the
plaintiff because, effectively, only plaintiffs utilize

contingent fee arrangenents. See Pirelli Arnmstrong Tire V.

Jensen, 752 So. 2d 1275 (Fla. 2d DCA 2000) (Casanueva, J.,
di ssenting). While there may be circunmstances where the use of a
multiplier bears a rationale relationship to sone |egislative
pur pose, here, the use of a multiplier results in grossly
di sparate treatnment dependi ng upon who makes the proposal for
settl ement and does so wi t hout any relationship to the purpose of
the statute. |1d. at 1277-78. Accordingly, use of a nultiplier
deni es defendants equal protection of the |law pursuant to the
Fourteenth Amendnent of the United States Constitution. [d.
The Fourteenth Anendnent provides that no State shall "deny
to any person withinits jurisdiction the equal protection of the
laws. "> At the very least, this guaranty nust mean that
governnment cannot draw arbitrary classifications anbng persons
t hat pronote no rel ated government purpose. See Joseph Tussman &

Jacobus tenBroek, The Equal Protection of the Laws, 37 Cal. L

> Both the Florida and the United States Constitutions
guaranty t he equal protection of thelaws. See Fla. Const. art. I,
8§ 2; U.S. Const. Anend. 14. The Fl orida Constitution, however, uses
the term nol ogy: "All natural persons, fenal e and nal e ali ke, are
equal before the law. . . ." Thus, while the federal and state
| egal standards are quite simlar, am cus curaie will focus on
federal |aw. See Santa Clara County v. Southern Pacific R R, 118
U S. 394 (1886) (Equal Protection Cl ause applies to corporations).
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Rev. 341 (1949) (the Equal Protection Clause |limts the
| egislature’s freedom of classification).

The legal standard is clear: a statute nust be rationally
related tothe achievenent of alegitimate | egi sl ati ve obj ective.

See Heller v. Doe, 509 U. S 312, 319-20 (1993); Dandridge V.

Wlliams, 397 U.S. 471 (1970); E.S. Royster Guano Co. V.

Virginia, 253 U. S. 412, 415 (1920) (different classifications of
persons "nust be reasonable, and not arbitrary, and nmust rest
upon sonme ground of difference having a fair and substanti al
relation to the object of the legislation, so that all persons
simlarly circunstanced shall be treated alike").

Under this standard, the United States Suprene Court has
held that irrational favoritismof one group (here, plaintiffs)
over another group (here, defendants) wll not wthstand
constitutional scrutiny, as “[e]lven in the ordinary equal
protection case calling for the nost deferential of standards, we
i nsi st on knowi ng the rel ati on between the cl assification adopted

and the object to be attained.” Ronmer v. Evans, 517 U. S. 620, 632

(1996). Equal protection of the laws “is not achieved through
indiscrimnate inposition of inequalities.” 1d. (citations
omtted). A “classification of persons undertaken for its own
sake” is not permtted under the Equal Protection Clause. 1d. at
636.

Consistent with the federal courts, this Court has also
interpreted statutes by reference to equal protection principles.
| ndeed, in prohibiting an offered construction of Florida's

W ongful Death Act, Justice Adkins enphasized that while such "a
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statutory classification” "nust only be rationally related to a
legitinate state interest,” "it cannot be wholly arbitrary."

Vildibill, 492 So. 2d at 1050. See also Inre Platt, 586 So. 2d

328 (Fla. 1991) (there is no equal protection for the public or
the lawer if we all owa nethod of assessing attorneys’ fees that
produces different results for the sanme type of case, depending
on the preference of the trial judge).

There is no narrow scope or factual context fromwhich this
Court could ascertain a relation between the irrational
classification (plaintiffs and defendants) and t he purpose of the
fee-authorizing statute. There can be no di spute that the statute

was nmeant to encourage the termnation of litigation. Eagl eman v.

Eagl eman, 673 So. 2d 946, 947 (Fla. 4th DCA 1996). As noted
above, that | egislative intent cannot be reconciled with the use
of a contingent risk multiplier. Instead, the construction urged
arbitrarily discrimnates between plaintiffs and defendants

wi t hout any factual predicate fromthe Legislature for doi ng so.

Pirelli, 752 So. 2d at 1277-78 (Casanueva, J., dissenting).% As
such, there is no relationship -- nmuch Iless a rational
relationship -- between an offer of judgnent statute and the

avai lability, to only plaintiffs, of a contingency multiplier.
Thus, under Petitioner’s interpretation of 768.79, if a case

has low nerit, but a high damage potential and a demand i s made

6 See al so Sawyer v. Sigler, 320 F. Supp. 690, 698 (D. Neb.
1970), aff’'d, 445 F.2d 818 (8th Cir. 1971) ("When a state affords
one person aright by statute, it nust afford all persons the sane
right, ... at least inthe absence of sone excepti onal circunstance
based upon an interest by the state in the class of persons
constituting the exception").
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by a plaintiff, the fee allowed would be enhanced. However, if
the offer is made by defendant who is not entitled to a
mul tiplier, it would result in a reduced fee. Such a result is
illogical given that the purpose of the statute -- resol ution of
litigation -- is the sane regardl ess of who nade t he proposal. As
a result, the blatantly discrimnatory classification between
plaintiffs and defendants is an unconstitutional denial of equal
protection in this circunstance.

In sum a ruling allowing a nmultiplier under the offer of
judgnment statute sanctions in a different manner depending on
whet her the nmovant for attorney’'s fees was a plaintiff or a
defendant. This is the exact type of unfair treatnment that the

equal protection clause prohibits.
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CONCLUSI ON

Based on the foregoing, the Florida Defense Lawers
Associ ation respectfully requests this Court approve t he deci si on
of the Fifth District.

Respectfully submtted,

CARLTON FI ELDS, P. A.
Counsel for Am cus Curi ae
4000 Bank of Anerica Tower
100 SE Second Street
Mam , Florida 33131
Tel ephone: (305) 530-0050
Facsim le: (305) 530-0055

By:

VENDY F. LUM SH
FLORI DA BAR NO. 334332
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