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STATEMENT OF THE CASE AND FACTS

Bryon Loucks worked and |ived at We Shelter America setting
up nobile honmes. Ken Shook was his stepson and went to school
with Rob Crawford and Steve Tuttle. (V-7, 403-404). Pear ce
wor ked for Loucks setting up nobile hones. (V-7, 404-05). When
Loucks got home from work on the afternoon of Septenber 13,
1999, he found Pearce there waiting for Shook. Pearce was
| ooking for “Jellies” or “Geltabs,” a formof acid. (V-7, 406).
Loucks told Pearce that he did not want his son to becone
involved in any drug transaction. Pearce nonetheless talked to
Shook about obtaining the drugs. (V-7, 406-07).

Loucks testified that Shook called his school friends,
St ephen Tuttle and Rob Crawford to see if they could obtain the
Celtabs. (V-7, 407). A short while later, Tuttle, Crawford, and
Amanda Havner showed up at his house. (VvV-7, 408). At sone
poi nt, Pearce gave them noney and said “This is your life. Make
sure you bring back the drugs[].” (V-7, 408-09).

Loucks and Pearce waited together for themto return with
the drugs. After a few hours or so, Loucks becane worried and
attenmpted to find out what was going on. (V-7, 409). Loucks
hit redial on the phone Amanda had used in his house and got
Tanya’ s house. “She was scream ng and hollering that she had
been ripped off.” (V-7, 409). Loucks did not inmmediately tell

Pearce what he was told. He hoped that the “kids wouldn’t cone



back.” (V-7, 409). Just before they arrived, however, Loucks
tol d Pearce what he had | earned. (V-7, 409). Loucks testified:
“He [ Pearce] said that they woul d have to pay the consequences.”
(V-7, 409). Pearce was armed with a “.40 caliber” pistol when
he said that. (V-7, 409-10).

VWhen the “kids”?! showed up, Pearce and Loucks were standi ng
out in front of the office. (V-7, 410-11). Wth a gun in his
hand, Pearce demanded that “everybody go into the office.” (V-
7, 411). “He said that they have to pay the consequences, they
| ost his nmoney.” (V-7, 411). Pearce was not pointing the gun
at anyone in particular, just “waving it around.” (V-7, 411).
They all foll owed Pearce’s conmands and entered the office. (V-
7, 412).

The kids told hi mthey had been ri pped off. Pearce demanded
that they call Tanya and get his noney back. (V-7, 412).
Amanda cal |l ed Tanya but after making the call told Pearce that
she “couldn’t get the noney.” (V-7, 412). “He [Pearce] got
really violent and grabbed her by the throat, put the gun up to
her head, slammed her head into the wall, and he just cal ned
down after that.” (V-7, 412). Pearce put the gun to Amanda’s
head and said “1I want ny fucking noney or I1’'ll blow your head
of f.” (V-7, 413). Loucks stepped in and told everybody to

“cal m down.” (V-7, 427). This was followed by a discussion

ILoucks testified that the kids were Amanda Havner, Ken Shook
Steve Tuttle and Robert Crawford. (V-7, 411).
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about a drug deal er named “Chi ppy.” Tanya was supposedly going

to his house to buy drugs or do “sonmething with his nmoney.” (V-
7, 413).

At sonme point, Pearce took Tuttle out back. It was dark and
Loucks could not see them out back. (V-7, 429). After sone

period of tinme, Loucks becanme concerned and yell ed out back for
Pearce. He heard Pearce respond and went out back. (V-7, 429).
Loucks saw Pearce standing over Tuttle who was |lying on the
ground, with his hands behind his back. (V-7, 413, 429).

Loucks asked Pearce to bring Tuttle back to the office. (V-7,

414) . Pearce appeared calm but Tuttle | ooked “nervous, very
nervous.” (V-7, 432). Pearce brought Tuttle back inside the
of fice.

Loucks was trying to assure Pearce that he would get his
money back. Tuttle told Pearce that he could get the noney from
his nom t hat night. Loucks also offered to get the noney for
Pearce but “he didn't want to hear none of that.” (V-7, 414).
Loucks asked if he could take the kids hone, but Pearce told
him “No.” (V-7, 414). Pearce did |let Amanda go when her
brot her drove up in a car. (V-7, 414). Loucks again asked if
the boys could |eave with Amanda. (V-7, 415). After Amanda
| eft, Pearce said that he was going to “call his boys and they
were going to take care of business.” (V-7, 415).

Teddy Butterfield, Joey Smth and Heath Britti ngham showed



up at the office in response to Pearce’s call. (V-7, 415, 431).
Each one of them was arned. (VvV-7, 431). One of them
Butterfield, he thought, had a “sawed-off” shotgun. (V-7, 415).
Joey Smth said that they were here to “take care of business.”
(V-7, 416). Loucks again asked if he could take Crawford and
Tuttle home, but Pearce stated he “wanted to take the boys.”
(V-7, 416). Pearce said that “he was just going to take them
down the road, and rough them up, and give them a |ong walk
home.” (V-7, 416-17). Loucks never heard the boys ask if they

could leave. (V-7, 417).

Kennet h Shook testified as did Loucks regarding the set up
of the drug deal initiated by Pearce. (V-8, 441-445).  After
being ripped off and unsuccessfully attenpting to recover the
nmoney, Shook testified that he, Tuttle, Crawford, and Amanda
drove back up to his house at We Shelter Anerica. (V-8, 445-
449). Pearce net themas they drove up, with a gun in his hand,
telling everyone to cone inside the office. (V-8, 449).

Once i nside, Amanda began yelling at Pearce and was clearly
upset. Pearce told her to nmake a call to get his nopbney back
(V-8, 450). Pearce placed his gun on the counter and told

Amanda, you want to shoot nme, “[h]ere’ s the gun. You can shoot

me.” (V-8, 463). Amanda made sone calls in an attenpt to get
Pearce’s noney back. (V-8, 463). However, Ananda told Pearce
that she couldn’'t get his npney back. (V-8, 450). Pear ce



became angry and grabbed Amanda by the throat, slanm ng her head
into the wall. (V-8, 450-51). Shook observed Pearce put his
gun to Amanda’s head and threaten to shoot her. (Vv-8, 451).
Loucks stepped in and broke themup, stating that “everything' s
going to be fine.” (V-8, 465).

Amanda’s brother, Joe, arrived in a truck and Pearce | et
Amanda | eave. (V-8, 466). Shook opined that Pearce |l et her go
because he thought she was a “lesbian or sonething like that.”
(V-8, 451).

Pearce nmde Shook search his friends. (V-8, 451-52).
Shortly after that, Teddy Butterfield, Heath Brittingham and
Joey Smith entered the office. (V-8, 451). They were all arned
but Shook did not recall what kind of weapon they each carri ed.
(V-8, 452). Smith said that they were there to take care of
busi ness, “quit screwing around.” (V-8, 471). They all
appeared to be on drugs, or “nuts.” (V-8, 471). He thought he
heard Pearce say they would be fine, that they were going to get
hi s noney back, and then he would take them hone. (Vv-8, 471-
72). Shook admtted that he used cocaine with Pearce that
evening. (V-8, 473).

Amanda Havner testified about her role in attenpting to
procure drugs for Pearce. (V-8, 475-78). She was friends with
Shook, Tuttle and Crawford, but only met Pearce when she arrived

at We Shelter America to make the deal. (Vv-8, 478). V\hen



Pearce gave them the nobney he stated sonmething like if they
didn’t bring the noney or Geltabs back then “it was our ass.”
(V-8, 479). Amanda went with Tanya to get the drugs and
bel i eved Tanya and her boyfriend’ s claim that they had been
“jacked” or ripped off. (V-8, 482). Amanda did not want to
believe that her friend had ripped themoff. (V-8, 500).

The returned to We Shelter Anmerica where Pearce met them
outside as they pulled up. She did not see a gun at that tine,
but he was telling everyone to go inside. (V-8, 484). They
were all afraid. (V-8, 484). |Inside the office, Pearce flipped
out and appeared very angry. (V-8, 484). He told Amanda to
call Tanya to get his noney back. (V-8, 484). Amanda nmade sone
calls but had to tell Pearce that she could not get his noney
back. (Vv-8, 485). She wanted to go outside to get her
cigarettes and began cussing out Pearce. Amanda testified: “I

guess he thought | was going to do sonething, so he grabbed ne

by the throat and he slamed ne against the wall. M head hit
the air conditioner vents.” (V-8, 485). Loucks stepped in and
pul | ed Pearce off of her, telling themto “just chill out.” (V-

8, 485). She identified photographs of her face taken shortly
after that incident which showed bruising on her neck and t hroat
area resulting fromher confrontation with Pearce. (V-8, 486).

Pearce cocked and pointed the gun at Amanda, telling her

t hat he was going to “blow her fucking head off. (V-8, 488).



Amanda did not recall his exact words, but it was sonething |ike
the following: “You better shut her up. You better shut her
up.”? (V-8, 506). She was afraid of Pearce and did not think
that she was free to | eave. (V-8, 488). It did not appear that
Tuttle or Crawford were free to | eave either. (VvV-8, 512-13).
Amanda recal l ed that Pearce called soneone and asked for a few
people. (V-8, 490).

At sonme point, her brother called and based upon their
conversation, canme to the conclusion that sonething was w ong.
(V-8, 523-24). Her brother tracked her | ocation down and drove
to the We Shelter America Ofice. Pearce appeared startled to
see him and Amanda testified that it “may have freaked hi m out
alittle bit.” (V-8, 490). Pearce |let her go because she had
“bal | s” and Pearce said that he liked her. (V-8, 490). Amanda
claimed that she never held up a knife to Pearce, but did see
one that Shook had after it was placed on a table. (V-8, 490-
91).

Amanda observed Pearce threaten Crawford with his gun. (V-
8, 491). Fromthe tinme Pearce net Crawford, it seened to Amanda
that Pearce did not like him (V-8, 491). Tuttle was sitting
quietly in the trailer, and it was only pointed at him when
Pearce waived the gun around. (Vv-8, 491). He definitely
singled out Crawford. (V-8, 492). Ananda asked Pearce if she

°Thi s was quoted by defense counsel from a deposition taken of
Amanda prior to trial. (V-8, 506).
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could take the boys hone. She told Pearce that she was not
going to leave unless he promsed to take them hone. Pear ce
assured her it was all right and that he knew Tanya had the
noney. (V-8, 492). He appeared calm to Amanda when he nade
that statenment. (V-8, 511).

Joseph Havner, Anmanda’s brother, testified that after
receiving a call from his sister he becanme suspicious. He
| ooked the nunmber up on the internet and | earned that she called
froma business, not a friend s house, as she had told him (V-
8, 523). He drove to We Shelter Anerica and was net at the gate
by someone he thought was a security guard. The man he nmet was
Bryon Loucks. (V-8, 524).

At first, he was told that Amanda was not there, that she
had already |left. (V-8, 524). As he was getting ready to
| eave, he was asked if he would |like to speak with Amanda. (V-
8, 524). Havner thought it was strange, but answered that he
would like to speak with her. (V-8, 524). Havner was asked to
pull up inside the gate. (V-8, 524). The gate was cl osed and
| ocked when he arrived. (V-8, 526). There was a lock on the
gate, it was a fence with barb wire on the top. It appeared
that the fence ran the entire perimeter of the W Shelter
America property. (V-8, 524-25). Havner was reluctant to pull
his ruck inside the gate. Al nmost i nmmedi ately after someone

asked himto pull in, Amanda cane runni ng out. He and Amanda



jumped into the truck and drove honme. (V-8, 525-26). Amanda
was hysterical and when they got back home she went to her room
to make a nunber of phone calls. (V-8, 525-26).

Tanya Barconb testified about her role in the rip off
scheme. (V-8, 527-33). She was friends with Amanda Havner, Rob
Crawford, Ken Shook, and Stephen Tuttle. She did not know
ei ther Pearce or Bryon Loucks. (V-8, 529). Barconb recall ed
receiving a frantic call from Amanda who stated that she was in
danger. (V-8, 536). Barconmb asked Amanda if she wanted her to
call the cops or to get her brother to help. (V-8, 536).
Amanda told her no. (V-8, 547). Barcomb hung up and called
Amanda’s brother Joe, giving him the nunber. (V-8, 536-37).
She originally lied to the police about her role in the drug
deal because she had warrants and was afraid of being arrested.
(V-8, 538-39). However, after she |earned that Crawford was
dead and Tuttle was in critical condition, Barconb testified
that she told the detectives the truth about what happened t hat
night. (V-8, 539).

St ephen Tuttle testified about his role in attenpting, al ong
with Crawford, Havner and Shook, to obtain a book of geltabs for
Pearce. (V-8, 553-556). Tuttle testified that before |eaving
with the $1,200 Pearce gave them Pearce said: “Mney is your
life or drugs, bring back one of the two.” (V-8, 555-56).

Tuttle observed Pearce with a gun. (Vv-8, 556). Tuttle



testified that he did not know Pearce, Brittingham or
Butterfield prior to Septenmber 13t". (V-8, 552-53).

When they arrived back at We Shelter Anerica, Pearce met
them out front. He asked them if they had it, but they
responded that “We got jacked.” Pearce replied, “[t]hat’s
pretty nmuch what | figured.” (V-8, 559). They all went inside
the front office where Tuttle testified: “[Pearce] pulled a gun
out and started threatening us, and practically beat up Amanda.”
(V-8, 559). Pearce pointed the gun “at all of wus.” (V-8,
560). Tuttle did not feel free to |leave. (V-8, 560). Pearce
ordered Amanda to call Tanya and try to get his noney back. (V-
8, 560). When Amanda said that she could not get his noney
back, Pearce becane “[v]ery angry.” (V-8, 560). Pearce slamed
Amanda’ s head into an air conditioner “slapped her, pushed her.”
(V-8, 560).

Pearce took Tuttle outside of the office at gun point. (V-
8, 561). Pearce ordered Tuttle down to his knees and put the
gun to his head. (V-8, 561). Tuttle testified that “he made ne
get back on ny knees, with a gun to ny head, told me | got to
suck his fucking dick if I wanted to live.” (V-8, 561). He had
no choice inthe mitter and did as he was told by Pearce. (V-8,
561). After that, he was taken back inside W Shelter Anerica
by Pearce. (V-8, 561).

Amanda was apparently allowed to | eave because “she had

10



[the] balls to stand up to him” (V-8, 561-62). Tuttle asked
Pearce nore than once if he could | eave. Pearce told him“no.”
(V-8, 562). Tuttle told Pearce that he woul d get his noney back
in the norning. (V-8, 562). At no point did Tuttle feel free
to |l eave. (V-8, 562-63). Nor did it appear that Crawford could
| eave if he wanted to: “Of course not.” (V-8, 563). WWhen
Pearce was outside with Amanda, he did not |eave. Tuttle
testified that he had too nuch fear to | eave. There was also a
ten foot high fence with barbed wire surrounding W Shelter
America. (V-8, 563).

Pearce made a phone call and three men showed up: “All three
of them had guns.” (V-8, 562). Tuttle had never seen these
i ndi vidual s before. (V-8, 562). The three individuals were
only present for about five m nutes before “we are made to get
in the car.” (V-8, 564). Tuttle did not believe he had a

choice in the matter. (V-8, 564). However, he did not say he

was directly threatened. (V-8, 564). It was clear that the
three “guys” had guns and that Pearce had one as well. (V-8,
564- 65) .

Pearce drove off with Joey [Smith] in the front passenger
seat. Tuttle was in the back seat on Rob's [Crawford] |ap
Teddy [Butterfield] was on his | eft side and Heath [Brittingham
was on his right. (V-8, 565). Tuttle observed a gunin Smith's

|l ap and the two individuals on either side of Tuttle and

11



Crawford had guns. (V-8, 584). One had a sawed of f shotgun and
t he other a handgun. (V-8, 584).

| nstead of heading out toward town, Pearce drove south on
41 then right on state road 54. (V-8, 566-77). Pearce drove
t he car down about three mles on 54, then turned the car around
and pulled over to the right side of the road. Tuttle was told
to get out, but he was not sure who said it. (V-8, 567).
Tuttle did as he was told and got out fromthe passenger side.
(V-8, 567). Tuttle put on his hat then everything went “black.”
(V-8, 568). He picked hinmself up off of the ground, then began
wal ki ng down the road. (V-8, 568). He felt a hole in the back
of his head. The hole was larger than his thunmb which he
pressed against it to stop the bleeding. (V-8, 568). He was
pi cked up by a truck driver who offered assi stance. (V-8, 568).
They went to a 7-11 and the next thing Tuttle renenbered was
waki ng up in the hospital. (V-8, 568-69). Tuttle admtted that
he has suffered nmenory problens as a result of being shot in the
head. (V-8, 569).

Truck driver Lauren Golden testified that he stopped when
Tuttl e flagged hi mdown for help. Tuttle |looked horrible: “His
face was covered in blood. The back of his head was bl oody.
Hi s hand was bl oody. Really pretty gruesone.” (Vv-8, 587).
Tuttle said he could feel his life slipping away and that he

needed help right away. (V-8, 588-89).
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Theodore Butterfield, Jr., testified that he was acquai nt ed
with Pearce, Brittingham and Smth. (V-8, 590-93). He did not
know Steve Tuttle or Robert Crawford. (V-8, 593). On the
eveni ng of Septenber 13, 1999, he got a call fromPearce. (V-8,
593). He was at a friend s house with Smth and Butterfield
when he received the call. Id. Butterfield testified: “He
requi red some hel p, said that he had got ripped off for $1,000.”
(V-8, 593-94). Pearce told himto cone arned, to “get a piece.”
(V-8, 594). Butterfield took a .22 or .25 caliber handgun and
Britti ngham had a “12-gauge.” Smith was arned with a “9mm”
(V-8, 594). They went to the We Shelter Anmerica nobile hone
park. (V-8, 594). Butterfield believed that Loucks let himin
t he gate. (V-8, 594). They went into the office where he
observed Pearce, “the two kids, Bryon and the other kid.” (V-8,
594) .

Pearce told Butterfield that the two ki ds were going to show
t hem where the people who ripped themoff |lived and they were
going to get his noney back. (V-8, 595). None of them
t hreatened the kids while they were in the office. (V-8, 595-
96). Pearce did have a gun in his hand when they canme in. (V-
8, 596). Pearce had a conversation with Smth away from
everybody else in the office. (V-8, 596). He coul d not hear
what was said because they were whispering. (V-8, 596).

Butterfield testified that Pearce was calling the shots and was
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in “charge.” (V-8, 596). They left the office only four or
five mnutes after arriving. (V-8, 611).

Butterfield testified that he did not hear or observe anyone
threaten either of the boys when they left W Shelter Anerica.
(V-8, 612). They all got into the TransAm owned by Pearce.
Pearce was the driver with Smth in the front passenger seat.
Crawford and Tuttle were sitting in the back seat between
Butterfield and Brittingham (V-8, 597).

During the drive out on US 41, Pearce and Smith exchanged
guns. (V-8, 597). Smth told Pearce that the “9mm jans and he
wanted the .40 caliber.” (V-8, 598). Pearce turned right on SR
54 and drove a couple of mles before making a U-turn and
stopping on the side of the road. (V-8, 598-99). He told the
kid that “mainly got him|[Pearce] ripped off to get out of the
car.” (V-8, 599). Pearce told Smth to break his “fucking jaw’
and teach hima lesson. (V-8, 599). Butterfield heard a gun
shot and then Smth got back in the car. (V-8, 599). Pear ce
asked Smth if Tuttle was dead. (V-8, 599-600). Smith replied
that “I shot him in the head.” (V-8, 600). Butterfield
testified that he was surprised because he was not aware of a
plan to murder these kids. (V-8, 616).

Pearce drove the car about another two hundred yards and
t hen pull ed over again. (V-8, 600). Pearce told Crawford to

get out of the car. (V-8, 600). “The other kid gets out of the
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car. You hear two gunshots, and Joey [Smth] gets back in the
car again, and we drive off.” (Vv-8, 600). There was no
conversation between Pearce and Smth fromthe time Smth got
back in the car after stating he shot Tuttle in the head to the
time Pearce pulled the car over again two hundred yards down the
road. (V-8, 600). After Crawford had been killed, Smth turned
around from the front seat and pointed the pistol back at
Butterfield and Brittingham stating: “Snitches are bitches.
Bitches deserve to die.” (V-8, 601). Butterfield took that as
athreat. (V-8, 601). Snmth nade a statenment “that he had shot
13 or 14 people[],” or that this made his “13'" and 14t".” (V-8,
616) .

Pearce drove them to a Waffle House after the shootings
where Smith and Pearce ate breakfast. (VvV-8, 601-02).
Butterfield and Britti nghamdid not feel |ike eating. Smth and
Pearce did not seem to have any problemeating: “Didn’'t appear
to be, no, sir.” (V-8, 602). Wile at the Waffl e House Pearce
made a call and talked to “Chip.” Pearce said that he and Smth
were going to his house. (V-8, 602). Pearce and Smth dropped
Butterfield and Brittingham off at a Wnn Dixie in Tanpa and
told them they would be back. (Vv-8, 602-03). They did not
| eave the store because Brittingham and Butterfield thought it
m ght be a “set up” to see if they were going to call the cops.

(V-8, 603). Pearce and Smth returned after 45 m nutes to pick
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up Butterfield and Brittingham (V-8, 603). Before taking them
home, Pearce drove over the Howard Franklin Bridge where Smith
pul led the .40 caliber out of the glove box. Smth threw the
gun into the waters of Tanpa Bay. (V-8, 603-604).

Sonetinme t he next norning, while sl eeping at Pearce’s house,
Butterfield was awakened by officers at gun point. (V-8, 604).
He was told he was under arrest for the nurder of two boys.
Butterfield was interviewed by detectives and at first lied to
them He told the detectives two or three different stories,
but did not recall the details of those stories. (V-8, 604)
Butterfield eventually told the detectives the truth which was
the testinmny he presented before the jury. (V-8, 604-05).
Butterfield was told that they had al ready brought in Smth and
Britti ngham and that unless he cooperated in the investigation
he woul d be charged as an accessory. (V-8, 606).

Heath Brittingham testified that he was acquainted wth
Butterfield, Smth, and Pearce. He did not know the victins in
this case, Crawford and Tuttle, or Havner, Shook and Loucks.
(V-9, 627-28). On the evening of Septenber 13, 1999, he was at
Dam en’s house, along with Butterfield and Smth. (V-9, 628).

Butterfield received a call and as a result, he Butterfield and
Smth arned thensel ves and | eft Dam en’s house. (V-9, 629-30).
Britti ngham had a .12 guage shot gun, Smth had a 9nm and

Butterfield had a small caliber hand gun. (V-9, 629-630).
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Dam en’ s brother drove the three to a nobil e hone deal ershi p and
dropped them off. (V-9, 630).

The We Shelter deal ership had “ big chain link fence all the
way around it.” (V-9, 630). The fence was a tall one, “like
10, 12 foot. It was too tall to clinmb.” (V-9, 630). It had
barbed wire on it and the fence was | ocked when they got there.
(V-9, 629-30). Loucks had to unlock the gate in order for them
to enter. (V-9, 631). When they entered the office,
Britti ngham observed Pearce standing in the door and noticed
“two young boys” inside. (V-9, 631). Pearce had a .40 cali ber
gun. While he did not observe Pearce pointing it at anyone in
particul ar, he was waving it around and it remained in his hand
the whole time Brittingham was in the office. (V-9, 631).
Thi ngs appeared peaceful in the office. (V-9, 647). Pearce and
Smith stepped away fromthe door and tal ked to one anot her where
no one else could hear the conversation. (V-9, 632). Shortly
after arriving, they said that we were going to go for a ride.
(V-9, 632). Britti ngham assuned that they were going to
Pearce’ s noney back. (V-9, 632).

Pearce told Tuttle and Crawford to get in the car. (V-9,

632). When Pearce told themto get in the car he had the pistol

in his hand: “Yeah, it was still in his hand. He didn't I|iKke,
point it at them and say, ‘Get in the car,’ but he was, I|iKke,
you know, ‘Move on. Get in the car.’” (V-9, 633). He was
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wavi ng the gun at them (V-9, 633). \Wen asked if it seened

they were willing to go, Brittingham testified: “Wen Faunce
told them “Let’s go,” he was |ike, “Cone on. Go get in the
car,” and he had a gun in his hand. | guess if they wanted not
to, they could have tried that.” (V-9, 649). However,

Britti ngham noted that waving the gun around was a threatening
gesture: “I would have taken it as threatening, kind of.” (V-9,
651). “Well, like when he - - he told themto get in the car
the barrel was actually pointed at them and he was waving it.
| don’t think it was at anybody directly because he was hol di ng
it to three or four people.” (V-9, 671).

Brittingham testified that they all got in the car with
Pearce driving and Smith next to himin the front seat. The
boys were in the back seated between Brittingham and
Butterfield. (V-9, 633). They all had their weapons with them
inthe car. (V-9, 633). When they left We Shelter Anerica they
went South on 41 then made a right going East on 54. (V-9,
634) . He consi dered that unusual as there was “nothing out
there.” “It’s just a long road until you get to 19.” (V-9,
634). On the drive, Pearce and Smth traded guns, but he coul d
not hear their conversation well. (V-9, 634). The T-tops were
off and fromthe back seat you could hear wi nd rushing by. (V-
9, 676). At sone point, Butterfield asked one kid where he

lived. (V-9, 653). Brittinghamtestified: “We drove down the
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road for a while until there was no nore houses and there was no
busi nesses or anything on that road...” (V-9, 635). It was a
“desol ate” area. Pearce made a U-turn then “pulled over
al ongside of the road.” (V-9, 635).

“They” told Tuttle to get out of the car. Pearce said
““IplJop himin the jaw for stealing ny shit.’” (V-9, 636).
Smth said “[f]luck that,” spun around and shot himin the head.
(V-9, 636). Smth got back in the car and Pearce asked Smth if
Tuttle was dead? Smith replied: “Yes, he’'s dead. | shot himin
the head with a fucking .40.” (V-9, 637). Pearce asked are
“you sure?” (V-9, 637). Brittingham testified that he was
“stunned.” (V-9, 665). He did not recall telling the
detectives that after junping in the car Smith told Pearce to
“Drive, drive.”® (V-9, 673). He did recall them arguing over
whet her or not Tuttle was dead. (V-9, 673).

Pearce drove of f anot her 200 yards or so and “tol d the ot her
boy, Robert, [Crawford] to get out.”4 (V-9, 637). It was Smth

who told Crawford to get out of the car. (V-9, 674). \Wen he

SLater, defense counsel brought out Brittingham s deposition
testi nony where he heard Joey say “Right here.” (V-9, 677). At
trial, Brittinghamrecalled Smth saying sonething but did not
recall "“exactly what words he used.” (V-9, 677).

‘Def ense counsel showed Britti nghama sworn statenment made to t he

state attorneys office, wherein, Brittingham recalled: *“Joey
jumped in the car and he said ‘Drive, drive.” And Faunce | ooked
at himand he said, ‘Is he dead?” And Joey said, ‘Yes. | shot
himin the head.” And Faunce goes, ‘Are you sure? And Joey
says, ‘Yeah. | shot himin the head with a fucking .40.” And
then they took off driving down the street.” (V-9, 672).

19



got out, Crawford said: “No. Please, no.” (V-9, 637). Smth
t hen shot Crawford twice. (V-9, 637). After the first shot,
Crawford fell to the ground. Smth stepped toward the body “and
t hen he was ai m ng al nost strai ght down, and he shot again, and
then he got back into the car.” (V-9, 638). After Smth got
back in he waved the gun around and said to Brittingham and
Butterfield if “we said anything to anybody, or if even he
t hought that we said anything to anybody, he was going to kil

us.” (V-9, 638-39). Brittinghamwas afraid and thought Smth
meant it. (V-9, 639). Smith also made a statement to make it

seemlike “he’s killed nore people than just them” (V-9, 669).

After shooting the victinms, Pearce suggested that they stop
for breakfast. They went to the Huddl e House, but Brittingham
did not feel |ike eating. (V-9, 639). He felt sick. (V-9,
639-40). Brittinghamand Butterfield were dropped off at a Wnn
Dixie store and instructed to wait. They were told not go
anywhere or do anything. (V-9, 640). Brittinghamdid as he was
told and waited. When Pearce and Smth returned, they got back
in the car and drove off. During the drive, Brittingham
observed Smith throw a handgun fromthe Howard Franklin Bridge.
(V-9, 640-41).

VWhen he ultimately arrived hone, Brittinghamtried to tel

himself that it “really didn't happen.” (V-9, 642). He
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returned to Dam an Smith' s house and tal ked to Dam en’ s sister
about the situation. (V-9, 642). He tried to get advice from
her wi thout involving her in his own predicanment. (V-9, 642).
Britti ngham made contact with a Sheriff’'s deputy outside of
Dam an’s honme. He was subsequently interviewed by Detective Me
and cooperated in the investigation. He showed the officers
where the gun was thrown fromthe Howard Franklin Bridge. (V-9,
642- 643) .

Pasco Sheriff’s Deputy Phillip Lattice responded to the 7-11
where a truck driver had taken Tuttle. He observed an
i ndi vidual [Tuttle] in the parking lot bleeding from a head
wound. (V-9, 691). Lattice attenpted to comunicate with the
young man but he becanme violently ill. (V-9, 691-92). \Wile
there, he | earned of another person found in the vicinity by the
side of the road. (V-9, 693). He responded to the scene with
a fire truck and “found a young, male subject lying on the
ground on the side of the road, in the grassy area.” (V-9,

693) . He approached the young man, testifying: ...he was
bl eeding from the head. They began treating him as best they
could. They called for an anmbul ance and nedivac helicopter at
that point.” (V-9, 693). They began energency treatnent,
however, the young man was pronounced dead at the scene. (V-9,

694) . Deputy Lattice secured the crinme scene. (V-9, 694).

Dr. Marie Hanson, Medical Exanm ner for Pinellas and Pasco
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Counties testified that she arrived at the scene of an apparent
mur der at approxinmately 7: 00 am She observed a young male, “he
was al ready on the EMS backboard and was strapped in. He had a
defect to the side of his head and, apparently, a defect to the
side of his neck. He had blood on him” (V-10, 742-44). The
body was taken back to the coroner’s office for a nore detail ed
exam nati on.

Dr. Hansen testified regarding the external exam nation of
the victinm s body:

The external exam nation of the body reveal ed several

hol es. There was a hole in the out - - in the l|eft
arm There was a mark on the left side of the neck
And there were two holes in the head: one on the

ri ght and one on the left side.
(V-9, 746). An internal exam nation revealed the path of the
bul l ets through Crawford s body:
There were two gunshot wound paths. One went through
the arm through the nuscles of the posterior back,
broke the clavicle, and went up to the side of the
neck, with a bullet that we found in the back of the
throat. It m ssed both the artery and the vein on the
side of the neck, but it went in that area, and the
bull et ended up in the mddle of the throat.
(V-10, 748). The gunshot wound to the head travel ed t hrough t he
brain fromthe right, about four inches above the ear, causing
a conplex fracture of the skull and “henorrhage and contusi on of
the brain.” (V-10, 748-49).
Dr. Hansen testified that the injuries suggested Crawford

was shot first in the arm Dr. Hansen testified:
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| think it is nore probable that the arm shot went
first. However, | can’t say for absolute certain

But once you have the shot through the head and the
damage that it does, | would not expect him - - |
woul d not expect him +to be able to raise his arm

up. .
(Vv-10, 751). The gunshot wound to the head was fatal.

Fol l owi ng the head shot, Crawford would have | ost consci ousness
“inthe area of 20 seconds to a max of a m nute, maybe even | ess
- - less - - 15 seconds.” (V-10, 757). The wound woul d have

caused death in two to three m nutes, mybe five. (V-10, 757).

Deputy Nat han Long of the Pasco County Dive Team testified
that he recovered a weapon believed to have been used in a
hom cide fromthe waters of Tanpa Bay. The weapon was found in
an area near the Howard Franklin Bridge in accordance with
information received fromthe Sheriff’s Departnment. (V-8, 515-

19). The weapon was found with a magazi ne spring, but the face

plate to the magazi ne was not found. (V-8, 518). The weapon
had live rounds init. It was extrenmely lucky for the weapon to
have been found: “It is - - it’'s definitely the needle in a
hayst ack.” (V-8, 518-19).

23



SUMVARY OF THE ARGUNMENT

| SSUE | -The trial court did not abuse its broad discretion in
refusing to all ow defense counsel to i npeach witness Brittingham
with a videotaped statenent. Brittinghamdid not recall making
the prior statenent. Mor eover, defense counsel failed to
satisfy the predicate for its adm ssion by allowi ng Brittingham
to view the statenent as part of his proffer.

| SSUE [|1-The evidence of preneditation was sufficient to
overcone appellant’s notion for a judgnent of acquittal. Pearce
shared in Smith's intent to nmurder Crawford and provided
substantial assistance to Smth in achieving that goal.

ISSUE 111-The State's evidence was sufficient to overcone
appellant’s nmotion for a judgnment of acquittal for kidnapping.
The evidence established that both victinms were held against
their will before being ordered into the car by Pearce. The
victinse were taken to a renote |ocation by Pearce where they
coul d be executed by Smth.

| SSUE | V—-Substantial, conpetent evidence established that the
mur der occurred during the course of a kidnapping.

| SSUE V- The evi dence was sufficient to establish that Crawford’s

mur der was col d, cal cul ated and preneditated.
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ARGUMENT
| SSUE |

WHETHER THE TRIAL COURT ABUSED ITS
DI SCRETION IN REFUSING TO ALLOW DEFENSE
COUNSEL TO | MPEACH A STATE W TNESS W TH AN
UNSWORN VI DEOTAPED STATEMENT?  ( STATED BY
APPELLEE) .

Appel l ant argues that the trial court abused its discretion
in refusing to allow himto inpeach state witness Brittinham
wi th an unsworn vi deotape made to the investigating detectives.
Appellant clainms that this error requires reversal of his
convictions. The State disagrees.

An evidentiary ruling of the trial court is reviewed on

appeal for an abuse of discretion. See San Martinv. State, 717

So. 2d 462, 470 (Fla. 1998)(“A trial court has w de discretion
in areas concerning the adm ssion of evidence, and, unless an
abuse of discretion can be shown, its rulings will not be
di sturbed.”). “Under this standard, the trial court’s ruling
shoul d be sustained unless no reasonabl e person would take the

vi ew adopted by the trial court.” Overton v. State, 801 So. 2d

877, 896 (Fla. 2001)(citing Huff v. State, 569 So. 2d 1247 (Fl a.

1990)) .

The State maintains that it was the appellant’s burden as
t he proponent of the evidence to show that the statenment was
adm ssi ble as a prior inconsistent statenent. Britti ngham was

asked by defense counsel if he had “testified” previously that
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Faunce seenmed surprised and said “What the hell” after Smth
shot the first victim (V-9, 659). Brittingham denied he used
t hose words or words like that. (V-9, 659-60). Defense counsel
then asked Brittingham if he recalled talking to Detective Me
and having his statenent videotaped. Britti ngham did recall
bei ng vi deot aped. (V-9, 660). However, Brittingham did not
“remenber” saying on the videotape “[w] hat the hell? What are
you doi ng?” before asking himis “he dead?” (V-9, 660).

The prosecutor initially objected to the tapes adm ssion,
claimng that if it was adm ssible, it nust be adm tted during
t he defense case. (V-9, 661). The prosecutor stated that he
had “to prove up the inpeachnment, and you do that in your case,
M. lvie [defense counsel] not mne.” (V-9, 661). Def ense
counsel stated he was “going to proffer the tape right now as
part of ny inpeachnent in this thing.” (v-9, 661-62). The
trial court stated the record would reflect the proffer but said
that the defense should introduce the tape after the state
rests. (V-9, 662).

After the State rested, defense counsel sought to introduce
the tape into evidence for “inpeachnment.” (V-10, 815, 849).
Def ense counsel did not attenpt to I|imt the proposed
introduction, stating that “it’s such a large part of the tape,
it my well be better to show the entire tape.” (V-10, 816).

Brittinghami s statenment that Faunce said “‘What the hell? What
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are you doi ng?” was on the tape. This was i medi ately foll owed
by a di scussi on over whether or not Smith was certain Tuttle was

dead. (V-10, 835). Brittinghamstated: “He [ Pearce] asked him

‘I's he dead?” And Joey was, |ike, *Yeah. | shot himin the
head.’” And Faunce goes, ‘Are you sure?’ And Joey was, |liKke,
‘ Yeah. I hit himin the head with a .40'. And then they

dropped the second kid, and then they nake it here to 52 and 41

T (Vv-10, 835). When pressed by the prosecutor on which
specific part of the tape he wanted adm tted, defense counsel
stated: “The part of the videotape | am nost interested in is
the part dealing with the witness talking to the police about
Faunce Pearce’s reaction to the actions of Joey smth.” (V-10,
848) .

The prosecutor argued the tape was hearsay and that the only
possi bl e basis for its adm ssion was for inpeachnent. (V-10,
849). However, the prosecutor stated the only response from
Britti ngham with regard to Smth allegedly telling Pearce to
pull over was “l don’t recall.” Consequently, the prosecutor
argued that the tape did not truly inpeach Brittingham s trial
testinmony. (V-10, 849). After sone discussion over whether you
can inpeach an “I don’t recall” or “I don’'t renmenber” response
with extrinsic evidence, the judge ultimtely agreed that the
t ape was not adm ssible to i npeach Brittingham s testinmony. (V-

10, 851-52). The court found the tape did not neet the
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requi rements for adm ssion as inpeachment under the Florida
Evi dence Code. (V-10, 851).

It was the appellant’s burden to denmonstrate that the
i ndi vi dual statenents reflected in the videotape qualified for
adm ssion as prior inconsistent statenments. In attenpting to
lay the predicate for adm ssion, defense counsel asked
Brittinghamif he made a vi deot aped statenent to Detective Moe.
Britti ngham deni ed having seen the tape and deni ed that anyone
had asked if he wanted to see it. (V-9, 683). Defense counsel
did not, however, actually let Brittingham see the statenent in
court and confront the allegedly inconsistent statenent as part
of the proffer. Consequently, Brittingham was not given an
opportunity to see and hear his prior statenment, or, nore
i mportantly, given an opportunity to explain it.>5 See e.qg.

Saucier v. State, 491 So. 2d 1282, 1283 (Fla. 1st DCA 1986)(error

to admt inpeachnent w thout giving witness an opportunity to
explain or deny the prior statenent); Earhardt, Florida

Evi dence, 8§ 614.1 (2000 ed.) (“After a witness admts nmaking a

SAl t hough the trial court may have initially prohibited defense
counsel from playing the tape while Brittingham on the stand,
during the proffer, defense counsel made no attenpt to play the
tape for Brittingham and actually confront him w th individual
statenments. Under these circunstances, it cannot be said the
trial court restricted defense counsel’s proffer from
establishing the necessary predicate. Cf. Kinble v. State,
537 So. 2d 1094, 1096 (Fla. 2d DCA 1989)(since the trial court
actually prevented the defense fromconfronting a witness with
the prior inconsistent statenent, failure to lay the proper
predi cate cannot be attributed to the defense).
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prior statenment, the witness should be given the opportunity to
explain it, to show that the wi tness was m staken when it was
made, or to explain that the prior statenent is not
inconsistent[].”). Certainly if the statement was reduced to
witing the witness nust be given an opportunity to see his
statenment in witing and address the apparent inconsistency. It
should be no different in this case where the allegedly
inconsi stent prior statement is not witten, but videotaped.?®
As such, appellant did not establish the appropriate predicate
for adm ssion of the videotape. However, even assum ng the
issue is preserved for review, the trial court’s ruling did not
constitute reversible error.

There is some anbiguity in the law on whether or not
extrinsic evidence of a prior statenment can be admtted for
i npeachment where the witness nerely has an inability to recall
or renmenber as opposed to affirmatively denying the prior

statenment. Conpare Janes v. State, 765 So. 2d 763, 765 (Fla. 1st

DCA 2000) (holding in the alternative that extrinsic evidence of
an out of court statenent was not proper where the w tness
sinply stated he had “no recollection” which was not “truly

inconsistent” with his previous statenment.); Calhoun v. State,

502 So. 2d 1364, 1365 (Fla. 2d DCA 1987) (extrinsic evidence of

61t is not clear from the proffer if Brittinghan s statenent
reflected Pearce’'s reaction to the shooting or whether
Brittingham was reflecting his own sense of surprise at the
shoot i ng.
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statenment i nproper where witness’'s lack of “recall” was not

i nconsistent with prior statement); Wth MBL Life Asur. Corp.

V. Suarez, 768 So. 2d 1129, 1134 (Fla. 3d DCA 2000)(“Wen a
wi tness states that she does not recall questions asked or
answers given at a previous tine, the law provides that
extrinsic evidence of the prior statenment is adm ssible.”(citing

Pugh v. State, 637 So. 2d 313 (Fla. 3d DCA 1994) and Section

90.614 (2), Fla. Stat.); Fleming v. State, 457 So. 2d 499, 502

(Fla. 2d DCA 1984)(witness’s inability to “recall his specific
statement” to a detective laid the “necessary foundation for the
subsequent introduction of extrinsic evidence establishing the
statenent.”).’” Gven the relative lack of clarity in the |aw,
this Court should decline to find an abuse of discretioninthis
case. That is, the trial court did not render an evidentiary
ruling so erroneous that “no reasonabl e person would take the

vi ew adopted by the trial court.” Overton, 801 So. 2d at 896.

In any case, assuming this Court adopts the view that
Brittinghamis I|ack of recoll ection opened the door to
i ntroduction of the videotaped statenment, any error in

excluding the inpeachnent was clearly harmess in this case.?®

‘See also United States v. Dennis, 625 F. 2d 782, 796 (8!" Cir.
1980) (witness’s denials of and inability to recall grand jury
testinony was inconsistent with his trial testinony).

81n theory, Brittinghanm s | ack of recoll ection renders the entire
statenent adm ssible as a prior inconsistent statenent. It is
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State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986). The

all egedly prior inconsistent statement was only offered by
defense counsel to inpeach Brittingham s credibility and not as
substantive evidence. (Vv-10, 815). | ndeed, even on appeal
appel l ant does not contend that the tape was adm ssible as
substantive evidence. The statement was not sworn and did not
qualify as a statenent nade under oath in court, in sworn
deposition, or in an other “proceedi ng” under Section 90.801(2).

See Ellis v. State, 622 So. 2d 991, 997-98 (Fla. 1993)(noting

t hat a sworn statenment to a prosecutor with court reporter
present did not constitute an “other proceeding” so that the
prior inconsistent statenment could be considered adm ssible as

substantive evidence under 90.801(2)(a)); State v. Smith, 573

So. 2d 306, 314-15 (Fla. 1990)(sworn prior inconsistent
statenment in prosecutor’s interrogation adm ssible only as

i mpeachnment, not substantive evidence); Thomas v. State, 697 So.

2d 926, 927 (Fla. 5'" DCA 1997)(noting that prior inconsistent
statenments fromw tness intervi ews were not substantive evidence
and therefore could not establish an essential elenent of the
of fense.). Since the statenment was not adm ssible as
substantive evidence, reversible error may be established only

if the inmpeachment of Brittingham was such that it seriously

guestionable whether or not introduction of an extrinsic
statenent really operates to inpeach the stated inability to
recall. Inreality, it appears to be nmerely an attenpt to adm t
ot herwi se i nadm ssi bl e hearsay.
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conprom sed his credibility.

Appel l ant’s contention that the proffered tape “shoul d have
been all owed into evidence as the nobst accurate account of his
[ Pearce’ s] response on the night in question” is incorrect.
Whil e Pearce asserts that the statement was adm ssible as
i npeachnment, such a statenment reflects an attenpt to use the
prior inconsistent statenent as substantive evidence. As noted
above, the only basis to admt the taped statenment was to
i npeach Brittinghamis credibility. Thus, what Brittingham said
on the tape cannot be considered “the npbst accurate” account of

Pearce’s reaction. Dudley v. State, 545 So. 2d 857, 859 (Fla.

1989) (“The law is clear that, although a prior inconsistent
statenent may be used to inpeach the credibility of a w tness,
a prior inconsistent statenent made by the w tness about what
anot her person told himis hearsay and cannot be used as proof
of the facts contained therein.”)(citing Ehrhardt, Florida
Evi dence 8 801.2 (2d ed. 1984)). The inpeachnment could only be
considered to detract fromBrittingham s credibility.

Def ense counsel successfully elicited fromBrittinghamthat
no one in the car expected Smth to shoot Tuttle.® (V-9, 665).
Since Brittinghamis testinony was cunulative to testinony

i ntroduced through other w tnesses, any error in excluding the

An objection was sustained to this question regarding what
anyone el se thought. (V-9, 665). However, the jury was not
instructed to disregard the answer given by Brittingham | d.
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proffered i npeachnent was harnl ess.

In Garcia v. State, 816 So. 2d 554 (Fla. 2002) this Court

reversed a conviction based upon exclusion of a proffered
vi deot aped statenent for inpeachnent nmade by a state w tness
during a police polygraph. This Court noted that the witness in
guestion, Ribera, was “the lynchpin of the State’s case and his
credibility was critical to the strength of the state' s case.”

816 So. 2d at 563. Consequently, the error in excluding the
i npeachment could not be considered harnl ess.

In this case, Brittingham s testinony was not critical to
the State’s case since at |east two other wi tnesses established
the charged offenses. Brittingham s testinony was corroborated
in alnmst every significant respect by Butterfield s and

Tuttle s. 0 (V-8, 561-69; V-8, 561-69). See Derrick v. State,

581 So. 2d 31, 36 (Fla. 1991)(error in restricting inpeachnent
of detective on taking the defendant’s confession was harm ess
error in light of corroborating wtnesses to defendant’s
confessi on and other conpelling evidence of guilt). Furt her,
this Court should consider that the State presented absolutely
overwhel m ng evidence of Pearce’s guilt as both a principle and
as a perpetrator responsible for the charged offenses under a
fel ony nmurder theory.

The fact that Pearce was the primary actor in the ki dnappi ng
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pursuant to a felony murder theory was established by the
testimony of Havner, Loucks, Shooks, Brittingham Butterfield,
and surviving victim Tuttle. Based upon this record, the
underlying felony of kidnapping and the fact the nurders
occurred in the course of a kidnapping cannot be subject to

di spute. Consequently, appellant’s reliance upon Pugh v. State,

637 So. 2d 313 (Fla. 3d DCA 1994), is msplaced. In Pugh, the
def endant’ s conviction rested al nost entirely upon the testinony
of one wtness whose prior inconsistent statenment cast
consi der abl e doubt upon his testinmony. Pugh, 637 So. 2d at 313,
314. See Kane v. State, 698 So. 2d 1254, 1256 (Fla. 2d DCA

1997) (error in allowing state to call witnesses for the purpose
of introducing prior inconsistent statenents was harmnl ess where
evi dence established the conpl eted crine of burglary and | ack of
evidence of w thdrawal resulted in overwhelm ng evidence to
establish first degree felony nurder).

Appellant’s assertion that the purpose of the “drive” was
to get the noney back i s not supported by the evidence. Rather,
it appears the goal of the drive was to get rid of the boys who
Pearce still believed had “stolen” his noney. |Indeed, instead
of heading toward town or to a |ocation where he mght get
ei ther drugs or noney, Pearce drove the victims to a renote
| ocati on and stopped the car. Pearce was clearly in charge of

the victinms’ fate from the nonment they left with his noney.
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Pearce told them as they left, the noney was their life. They
did not return with the noney or drugs and Pearce used Smth to
take Crawford’'s life and attenpt to take Tuttle’s.

The evi dence was uncontradi cted that Pearce was the one who
did not let the boys | eave fromW Shelter Anerica. Pearce was
the one who forced Tuttle to perform a sexual act on him
Pearce cal |l ed for armed backup, bringing Smth, Butterfield, and
Brittinghaminto the crim nal episode. Pearce is the one who
told the victinms to get in the car. Pearce is the one who drove
the victinmse to a renote | ocation. Pearce provided Smith with
t he nurder weapon after Smth conpl ained that his 9mm was prone
to mal function.

After Tuttl e was shot, Pearce, hearing only one shot, want ed
assurance fromSmth that Tuttle was dead. After receiving such
assurance, Pearce drove off, only to stop a short while later
again in a renote area. Despite Crawford’ s plea, he was taken
out of the car and shot two tines. Pearce did not need any
assurance from Smth of Crawford’ s death this time, after
heari ng and/ or observing Crawford being shot tw ce.

Overwhel m ng evidence established Pearce’s guilt as a
principle for attenpted first degree nurder on Tuttle and of
first degree nurder on Crawford. However, the jury apparently
gave Pearce the benefit of any doubt with regard to Tuttle,

finding himguilty of only attenpted second degree nmurder. As
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t he i npeachnment arguably attacked Brittingham s credibility with
regard to the Tuttle shooting, any error in refusing to admt

t he i npeachnent was clearly harm ess under the circunstances of

this case. 1!

11Def ense counsel inpeached Brittinghamw th a previ ous statenment
he made about stopping the car a pretrial deposition. (V-9,
677) . Def ense counsel also used a taped, sworn statenent
Britti ngham nade to the state attorney’ s office to inpeach him
He did not renmenber Smith telling Pearce to “drive, drive” after
shooting the first boy, but defense counsel inpeached his answer
using the sworn statenent. (V-9, 672). Further, defense
counsel used his deposition to inpeach Brittingham s failure to
recall Smith telling Pearce “[r]ight here” after driving off
fromthe first shooting. (V-9, 675-76). Using the video tape

to inmpeach on the sanme basis would constitute cunulative
evi dence.
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| SSUE 11 .
VWHETHER THE TRI AL COURT ERRED | N DENYI NG THE
APPELLANT'S MOTION FOR A JUDGMVENT OF
ACQUI TTAL FOR FI RST DEGREE MJURDER ON THE
ELEMENT OF PREMEDI TATI ON? (STATED BY
APPELLEE)

Appel | ant asserts that the trial court erred below in
failing to grant his notion for a judgment of acquittal because
the State failed to present sufficient evidence  of
prenmedi tation. Accordingly, the appellant argues that his
conviction for first degree nurder nust be reversed. The State
di sagr ees.

VWile the trial court’s decision denying the notion for a

judgnment of acquittal is reviewed de novo, the State is entitled

to an extrenely favorable review of the evidence. Jones V.
State, 790 So. 2d 1194, 1196 (Fla. 1st DCA 2001). "'A court
should not grant a notion for a judgenent of acquittal unless
there is no view of the evidence which the jury m ght take

favorable to the opposite party.'"™ Deangelo v. State, 616 So.

2d 440, 442 (Fla. 1993)(quoting Taylor v. State, 583 So. 2d 323,

328 (Fla. 1991), cert. denied, 115 S.Ct. 518, 130 L.Ed.2d 424

(1994). In moving for a judgenent of acquittal, appellant
admts "the facts in evidence as well as every conclusion
favorable to the state that the jury mght fairly and reasonably

infer fromthe evidence." Taylor v. State, 583 So. 2d 323, 328

(Fla. 1991). "I'f there is room for a difference of opinion
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bet ween reasonabl e people as to the proof or facts fromwhich an
ultimte fact is to be established, or where there is room for
such differences on the inferences to be drawn from conceded
facts, the court should submt the case to the jury." [d.
Most of the evidence connecting Pearce to the nurder of
Crawford and attenpted nmurder of Tuttle was direct, consisting
of eye w tness accounts. However, as in nost first degree
mur der cases, prenedi tation must be established by
circunstantial evidence. VWhere circunstantial evidence is used
to establish an elenent of the offense, “the trial judge nust
first determi ne there is conpetent evidence fromwhich the jury

could infer guilt to the exclusion of all other inferences.”

Barwick v. State, 660 So. 2d 685, 694 (Fla. 1995). After the
judge determ nes as a matter of |aw, whether such conpetent
evi dence exists, the “question of whether the evidence is
i nconsi stent with any other reasonable inference is a question

of fact for the jury.” Long v. State, 689 So. 2d 1055, 1058

(Fla. 1997). “The sole function of the trial court on notion
for directed verdict in a circunstantial evidence case is to
determ ne whether there is prim facie inconsistency between (a)
the evidence, viewed in the |light nost favorable to the State
and (b) the defense theory or theories. If there is such
i nconsi stency, then the question is for the finder of fact to

resol ve. The trial court’s finding in this regard will be
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reversed on appeal only where unsupported by conpetent

substantial evidence.” One v. State, 677 So. 2d 258, 262 (Fl a.

1996) (citing State v. Law, 559 So. 2d 187 (Fla. 1989)).

In State v. Allen, 335 So. 2d 823, 826 (Fla. 1976), this

Court stated:

...Circunstantial evidence, by its very nature, is not

free fromalternate interpretations. The state is not

obligated to rebut conclusively every possible

variation, however, or to explain every possible

construction in a way which is consistent only wth

the allegations against the defendant. Were those

requi rements placed on the state for these purposes,

circunstantial evidence would al ways be inadequate to

establish a prelinmnary showing of the necessary

el ements of a crine.

Pearce was prosecuted as a principle to first degree nurder
[ Crawf ord] and attenpted first degree nurder [Tuttle]. “Under
our |law, both the actor and those who aid and abet in the
comm ssion of a crine are principals in the first degree. See
§ 777.011, Fla. Stat. (1985). In order to be guilty as a
principal for a crime physically commtted by another, one nust
intend that the crine be conmtted and do sone act to assist the
other person in actually commtting the crime.” Staten v.
State, 519 So. 2d 622, 624 (Fla. 1988)(string cites omtted).
“When a defendant is charged with a specific intent crinme based
on an aiding and abetting theory, the state al so has the burden

to prove requisite intent. It can do so by either show ng that

the aider and abettor had the requisite intent or that he knew
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that the principal had that intent.” (citing Stark v. State,

316 So. 2d 586, 587 (Fla. 4" DCA 1975)). See also S.G v. State,

591 So. 2d 294 (Fla. 3d DCA 1991)(“Intent can be proven either
by showi ng that a defendant had the requisite intent hinmself, or
that he knew that the principal had the intent.”)(citation
onmi tted).

“Premeditation is a fully formed conscious intent to kil
that may be fornmed in a nonent and need only exist for such tine
as will allowthe accused to be conscious of the act about to be

conmtted and the probable result of that act.” Spencer V.

State, 645 So. 2d 377, 381 (Fla. 1994)(string cites omtted).
Premeditation is often inpossible to prove by direct testinony
and nust be inferred from the circunmstances surrounding the

hom ci de. See Ross v. State, 474 So.2d 1170, 1174 (Fla. 1985).

“The grade or degree of a hom cide, and the intent with which a
hom ci dal act was comm tted are questi ons of fact dependent upon
the circunmstances of the case, and are typically for resolution

by a jury.” Larsen v. State, 485 So. 2d 1372 (Fla. 1st DCA

1986), aff’'d, 492 So. 2d 1333 (Fla. 1986). Consequently this
Court provides deference to the jury: “Whet her or not the
evi dence shows a preneditated design to conmit a nurder is a

gquestion of fact for the jury.” Penn v. State, 574 So. 2d 1079,

1081 (Fla. 1991).

Appel | ant’ s argunent that the evi dence showed t hat he nerely
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w shed to “at worst” cause sone battery to the victins, is not
supported by the record. ' Such an assertion asks this Court to
take a defense oriented view of the evidence, a view to which
Pearce is not entitled to on appeal. And, a view which is not
supported by the great weight of the evidence agai nst Pearce.

Pearce did nuch nore than nerely assist Smth in conmmtting
t he nmurders. Pearce orchestrated the ki dnappi ng and subsequent
murder and attenpted nurder. He was the |eader of the group.
(Vv-8, 596). Prenedi tati on was established by showi ng Pearce
assisted Smth in commtting the nmurder of Crawford and
attenpted nurder of Tuttle, and that he shared in Smth’s
crimnal intent.

When the victinms left with Pearce’s noney, he made it clear
to themthat the noney was their life, bring back the drugs or
money. (V-7, 408-09; V-8, 555-556). When he |earned they had
| ost his noney, he said that they would “have to pay the
consequences.” (V-7, 411). Appellant was enraged. (V-8, 560).
He called for assistance fromhis friends, bringing the trigger
man, Joey Smith, into contact with the victins. He asked them
to come to We Shelter Anerica arnmed. (V-8, 594). VWhen Smth
arrived he said that he was there to “take care of business.”

(VvV-7, 416; V-8, 471). The “business” Smth referred to was that

12Si nce the jury convicted appellant of attenpted second degree
murder for the Tuttle shooting, the State presunmes that his
prenmedi tati on argunent only addresses the Crawford nurder.
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orchestrated and directed by Pearce.

Pearce repeatedly rejected attenpts by others to take the
boys away fromhis control at We Shelter America. (V-7, 416; V-
8, 492). In fact, Tuttle asked if he could |eave, and Pearce
told him “no.” (V-8, 562). Pearce and Smith had a private

conversation before | eaving We Shelter Anerica. (V-8, 596).

Pearce ordered the victins into the car and drove off. On
the drive, Smith conpl ained that his 9mm was prone to jamm ng.
Pearce provided Smth with a .40 caliber handgun, the nurder
weapon. Pearce chose to drive off to a renote area, pulling
the car over to the side of the road before ordering Tuttle out.
Pearce told Smth to break his “fucking jaw’ and teach him a
| esson. (V-8, 599). Tuttle was shot in the head by Smth.
When Smith got back in the car, Pearce asked for assurance that
Tuttle was dead. (v-8, 600). Only after receiving such
assurance, did Pearce drive off. (V-9, 636-37).

Wth the know edge that Smth shot Tuttle in the head and
[ apparently] killed him Pearce pulled the car over to the side
of the road a couple hundred years fromthe scene of the first
shooting. Crawford was told to get out of the car. (V-8, 600).
Despite a plea for nercy (V-9, 637), Smth shot Crawford two
times. (v-8, 600, V-9, 638). Smith was observed ainng

strai ght down at Crawford as he lay on the ground. (V-9, 638).
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Of the two shots, the first shot went through Crawford’ s arm as
it was rai sed up, going through the nuscles of his back, finally
| odging in the back of his throat. (V-9, 748, 751). The second
shot struck Crawford in the head, about four inches above his
ear, inflicting a fatal wound. (V10, 748-49).

The record clearly shows Smith's fully informed intent to
kill Crawford. As Smth recognized in his coments after
shooting Tuttle, shooting sonmeone in the head with a .40 cali ber

handgun, can be expected to cause death. See Giffin v. State,

474 So. 2d 777, 780 (Fla. 1985)(affirm ng first degree nurder
conviction based on preneditation, after finding that Giffin
used a particularly lethal gun, there was an absence of
provocation, and the wounds were inflicted at cl ose range and,
thus, "unlikely to have struck the victim unintentionally.").
Wth the knowl edge that Smth had just shot and apparently
killed Tuttle, Pearce stopped the car a short distance fromthe
scene of the first shooting so that Crawford coul d be executed.
There can be no doubt at this point, that Pearce shared Smith’'s
crimnal intent.

Appellant’s reliance upon Muingin v. State, 689 So. 2d 1026

(Fla. 1995), is msplaced.® In Mngin this Court found the

BCummings v. State, 715 So. 2d 944 (Fla. 1998), provides no
support for appellant’s argunment on appeal. In Cumm ngs the
defendant was in a car from which an occupant fired a gun a
nunber of tinmes into a darkened carport. There was no evi dence
t o suggest the defendant or co-defendant saw the victimstanding
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trial court erred in instructing the jury on both preneditated
murder and felony nurder. This Court found evidence of
prenmedi tation |acking where there were no eyewitnesses to the
shooting and the store clerk was found nortally wounded with a
singl e gun shot wound to the head. This Court found the State’s
evidence | acking where “[t]here are no statenents indicating
that Mungin intended to kill the victim no witnesses to the
events preceding the shooting, and no continuing attack that

woul d have suggested prenmeditation.” Mingin, 689 So. 2d at 1029.
Al t hough the evidence as to preneditation was |acking, this
Court affirmed the first degree nurder conviction based upon
fel ony nmurder and an underlying robbery. Id. at 1030.

In contrast to Mingin, the State presented eye w tness
testinmony to the nurder and evidence of a threat Pearce nade to
the victinms’ to bring back his noney or the drugs. Failure to
do so would cost them their |ives. The totality of
circunstances show that Smith had the preneditated intent to

kill and that Pearce shared in that intent. Pearce not only

assisted Smth in commtting the charged offenses, he was the

“in the darkness of the carport.” Cunmm ngs, 715 So. 2d at 949.
Consequently, this Court could not rule out the “possibility
that Cumm ngs and his cohorts nerely intended to frighten
Johnson or to damage his car, which was struck by several of the

bullets.” 1d. In this case, there was no random shooting into
a car or carport in the dark. Crawford was executed by Smth
shortly after Tuttle was shot in the head. Pearce believed

Tuttle had been killed by the shot to the head and questioned
Smth to ensure that he was i ndeed dead.
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driving force behind the nmurder and attenmpted nmurder. See

generally Parker v. State, 458 So. 2d 750 752-53 (Fla.

1984) (failure to give i ndependent act instruction was not error
wher e evi dence showed that drug dealer set in notion the events
which led directly to the victim s death, including the fact the
def endant was aware the victim was being driven to the woods
“against his will as part of the ongoing terrorization for
failure to pay his drug debt...").

The trial court heard all of the testinony and consi dered
the argunents of counsel before determ ning that sufficient
evi dence was presented to the jury. The jury was able to wei gh
the evidence, observe the wtnesses and evaluate their
credibility. The jury found the evidence sufficient to
establish appellant’s guilt beyond a reasonable doubt.
Appel I ant has offered this Court nothing on appeal which conpels
a different conclusion than that reached by the trial court and
jury bel ow.

Assum ng, arguendo, this Court finds sonme defect in the
State’s evidence on preneditation, the evidence supports
appellant’s conviction for first-degree felony nurder wth

ki dnapi ng as the underlying felony. See San Martin v. State,

717 So. 2d 462 (Fla. 1998), cert. denied, 143 L.Ed.2d 553

(1999)(reversal is not warranted where general verdict could

4The jury utilized a general verdict formreflecting that it
found appellant guilty of First Degree Mirder. (V-3, 426).

45



have rested upon theory of liability wthout adequate

evidentiary support when there was an alternative theory of

guilt for which evidence was sufficient); Giffin v. United
St at es, 502 U S 46, 112 S. Ct. 466, 116 L.Ed.2d 371
(1991) (uphol di ng general verdict even though one of the two
possi bl e bases of the conviction fail ed because of insufficient
evi dence). The argunment for upholding appellant’s nurder
conviction under the felony nurder theory is made under |ssue

11, bel ow
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| SSUE |11
VWHETHER THE TRI AL COURT ERRED I N FAI LI NG TO
GRANT APPELLANT' S MOTI ON FOR A JUDGVENT OF
ACQUI TTAL ON FELONY MJURDER? (STATED BY
APPELLEE) .

Appel | ant next contends that the State presented
insufficient evidence to support his conviction for kidnapping.
However, appellant’s argunent conspi cuously avoids discussing
the facts devel oped during the trial. Instead, appellant sinply
concludes that there was “no evidence” to establish that the

hom ci de was commtted in “furtherance” of the kidnapping and

t hat the evidence “established” the hom ci de was “an i ndependent

act” of Joey Smth. (Appellant’s Brief at 31). The State
di sagr ees.
As argued in Issue 1l above, the State did present

conpetent, substantial evidence to establish preneditation. The
sane evi dence di scussed above established that Pearce ki dnapped
Crawford and Tuttle and that the nurder and attenpted nurder
occurred during the course of the Kkidnapping. Since the
evi dence est abl i shi ng fel ony mur der was direct, not
circunstantial, the State is entitled to an extrenely favorable

view of the evidence on appeal. See Darling v. State, 808 So.

2d 145, 155 (Fla. 2002)(“Where there is roomfor a difference of
opi nion between reasonable nmen as to the proof of facts from
which the ultimate fact is sought to be established, or where

there is room for such differences as to the inference which
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m ght be drawn from conceded facts, the Court should submt the
case tothe jury for their finding, as it is their conclusionin
such cases, that should prevail and not primarily the views of

the judge.”)(quoting Lynch v. State, 293 So. 2d 44, 45 (Fla

1974)). The trial court properly denied the notion for a
j udgnment of acquittal bel ow.

It is beyond dispute that the nurder of Crawford occurred
during the course of a kidnapping. The two victinms were held at
We Shelter Anmerica by an armed and angry Pearce. Pearce waved
t he gun around as he told everyone to cone inside the office of
We Shelter Anerica. The We Shelter Anmerica office was
surrounded by a gate with barbed wire on top. The gate was
cl osed and | ocked while the boys were inside the office. (V-8,
526, 563; V-9, 630). Tuttle was taken fromthe office and was
forced to perform a sexual act on Pearce under the threat of
deat h. (V-8, 561). Pearce repeatedly rejected attenpts by
others to take the boys away fromthe office. 1In fact, Tuttle
asked if he could | eave, and Pearce told him*®“no.” (V-8, 562).
Consequently, the evidence establishes that the victins were
hel d against their will prior to being taken fromthe office in
Pearce’s car

The boys were ordered into the car by an arnmed Pearce.

Under the circunstances, it was clear they had no choice in the

PHavner’s brother, Joseph, testified that the gate was closed
and | ocked when he arrived. (V-8, 526).
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matter. (V-8, 564; V-9, 633, 649). Once in the car, Pearce
drove them a nunmber of mles to a rennte |ocation where the

mur ders coul d occur wit hout detection. See Sochor v. State, 580

So. 2d 595, 600 (Fla. 1991)(victim s renmoval from “the |ounge
parking lot to a secluded area facilitated Sochor’s acts,
avoi ded detection, and was not nerely incidental to, or inherent
in, the crine.”). The victins’ |iberty was not restored prior

to the nurder and attenpted nurder. See Stephens v. State, 787

So. 2d 747, 754 (Fla. 2001)(finding death of a child left in a
car occurred during the course of a kidnapping where the child’'s
i berty had not been restored prior to his death)(citing State

v. Stouffer, 352 M. 97, 721 A 2d 207 (1998)(finding a

continuing kidnapping where the victims |iberty was never
restored prior to his death)). Consequently, the nmurder clearly
occurred during the course of a kidnapping.

Appel | ant’ s assertion that the nurder was an i ndependent act
of Smth was a question for the jury to decide. The State

present ed substantial, conpetent evidence to establish not only

16The jury was i nstructed that the kidnapping was with the intent
to terrorize or inflict bodily harm (V-11, 976). Pear ce
clearly possessed the requisite intent, taking control of the
victims, refusing to let themleave, and, taking the victins to
a renote |ocation where bodily harm could be inflicted upon
t hem Pearce told Smith to break Tuttle' s jaw. Then, when
Smith shot Tuttle, Pearce questioned Smith in order to ensure
that the victimwas in fact dead. Pearce stopped the car two
hundred yards down the road, where the second victi mwas forced
out of the car. Despite a plea for nmercy, Smth shot Crawford
twice, killing him
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that Pearce was an active participant in the kidnapping, but
t hat he was the one who orchestrated the ki dnappi ng and vi ol ence
against the victinms. Although the jury was instructed on the
t heory of independent acts (V-11, 975), the evidence supporting
such a theory was practically non-existent. |ndeed, under the
facts of this case, the trial court need not even have provided
such an instruction to the jury.

In Ray v. State, 755 So. 2d 604, 609 (Fla. 2000), this Court

st at ed:

The “independent act” doctrine arises when one
cof el on, who previously participated in a conmon pl an,
does not participate in acts commtted by his cofelon,
“which fall outside of, and are foreign to, the compn
desi gn of the original collaboration.” Dell v. State,
661 So. 2 1305, 1306 (Fla. 3d DCA 1995)(quoting Ward
v. State, 568 So. 2d 452 (Fla. 3d DCA 1990)). Under
these limted circunstances, a defendant whose cof el on
exceeds the scope of the original plan is exonerated
from any punishnment inposed as a result of the

i ndependent act. 1d. See also Parker v. State, 4598
So. 2d 750 (Fla. 1984). Where, however, the defendant
was a willing participant in the underlying felony and

the nmurder resulted from forces which they set in
noti on, no i ndependent act instruction is appropriate.
See Lovette v. State, 636 So. 2d 1304 (Fla. 1994);
Perez v. State, 711 So. 2d 1215 (Fla. 3d DCA), review
deni ed, 728 So. 2d 204 (Fla. 1998); State v. Amaro,
436 so. 2d 1056 (Fla. 2d DCA 1983). We find that both
Ray and Hall were participants in the robbery and the
murder resulted from forces they set in notion;
therefore no independent act instruction was
warranted. (enphasis added).

Pearce fails to cite record evidence suggesting his
withdrawal from either the kidnapping or the fatal violence

which followed. Pearce clearly set in notion the kidnappi ng and
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brought the victinms into contact with Smth. Pearce provided
Smith with the nmurder weapon and drove the victins to a renote
spot of his own choosing where they could be murdered w thout
interference or detection. Since Pearce set in motion the
events leading to the victims nurder, as in Ray, the trial
court need not even have provided an independent act

instruction. See Suarez v. State, 795 So. 2d 1049, 1053 (Fl a.

4th DCA), rev. denied, 819 So. 2d 140 (Fla. 2001)(“Were,

however, the defendant was a wlling participant in the
underlying felony and the nurder resulted fromforces which they
set in not i on, no I ndependent act instruction S
appropriate.”)(string cites omtted). The evidence was
certainly sufficient to overcone Pearce’s notion for a judgnment
of acquittal.
| SSUE 1 V.

WHETHER THE TRI AL COURT ERRED | N FI NDI NG

THAT THE MURDER OCCURRED DURI NG THE COURSE

OF A KI DNAPPI NG? ( STATED BY APPELLEE) .

Appel l ant first argues that the State failed to prove that
ki dnappi ng was the sole or dom nant notive for the hom cide.
However, Pearce failed to make this argunment below to the trial
court. I ndeed, the sum total of counsel’s argunent on the
proposed ki dnapping instruction was as follows: “I knowit was

part of the jury instructions, but there was no charge of
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ki dnappi ng, so ki dnappi ng has not exactly been proven.”?'’ (V-
11, 1016-17). Since the specific argunent now offered by
counsel was not made below, this issue is not preserved for

appeal. As this Court stated in Rodriguez v. State, 609 So.2d

493, 499 (Fla. 1992), cert. denied, 114 S.Ct. 99, 126 L.Ed.2d 66

(1993), "[i]t is well settled that the specific |egal ground
upon which a claimis based nust be raised at trial and a claim
different than that raised below will not be heard on appeal.”

See also San Martin v. State, 705 So. 2d 1337, 1345 (Fla. 1997);

Li ndsey v. State, 636 So. 2d 1327, 1328 (Fla. 1994).

In any case, appellant’s contention that the state was
required to show that kidnapping was the “dom nant notive” for
the murder is wthout nerit. The cited authority for that

proposition, Delap v. State, 440 So. 2d 1242 (Fla. 1983), does

not suggest or even inply the State nust prove the dom nant
notive for the nurder was ki dnapping. |Indeed, as the statutory
| anguage plainly states, it is sufficient if the State proves
that the homcide “was committed while the defendant was
engaged, or as an acconplice, in the comm ssion of, or an
at t enpt to commt C any: ... Kidnapping.” Section

921.141(5)(d), Fla. Stat. (2000). C.f. Philnore v. State, 820

So. 2d 919, 935 (Fla. 2002)(the avoiding arrest aggravator

focuses on the notive for the crinme and this Court will affirm

During the Spencer hearing defense counsel reiterated his
position that “there was no kidnapping.” (V-4, 557).
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this factor in cases where the victimis not a police officer
only where witness elimnation was the “dom nant notive”).

Ki dnappi ng was established by the fact that Pearce held the
victims against their will and ultimately renoved them to a
renote | ocation where they could be nurdered wi thout detection.
The trial court found as foll ows bel ow

This factor is based on Defendant’s actions in
directing Crawford, Tuttle and two ot her young peopl e
into his office, with gun in hand; in holding them
there for a short period of time against their wll;
in releasing two of the other young people, but
refusing to permt Crawford and Tuttle to acconpany
t hese ot her young peopl e when they were rel eased, even
t hough he was requested to do so; in directing
Crawford and Tuttle into an autonobile to sit in the
back seat between two of Defendant’s arnmed acconplices
and with the armed co-defendant, Smth, in the front
passenger seat; and in allow ng Crawford and Tuttle to
exit the autonobile only when the arnmed co-defendant,
Smith, directed each of them to do so just before
Smth shot them At no tine did defendant or his co-
def endant, Smith, ever ask Crawford or Tuttle if they
wanted to stay in the office or get into the
aut onobi | e and, wi t hout any reasonabl e doubt, Crawford
and Tuttle were coerced into going into defendant’s
office and getting into Defendant’s autonobile on
their death ride. The kidnapping was clearly intended
to facilitate the nurder and attenpted nurder of
Crawford and Tuttle and certainly el evated the nature
of the murder and attenmpted murder to a gangl and
“going for a ride.”

(V-3, 477-78). The trial court’s conclusion is well supported
by the evidence and should be affirnmed by this Court on appeal.

Appel | ant next argues that since he was not the trigger man,
it is unconstitutional to sentence himto death under Ennmund v.

Fl orida, 458 U S. 782 (1982). Once again, however, appellant

53



posits an argunent that was not made below in the trial court.
As such, the issue is procedurally barred from review
Rodri guez, 609 So. 2d at 499. In any case, under the facts
presented here, the issue |acks any nerit.

In Franqui v. State, 804 So. 2d 1185, 1206 n. 12 (Fla

2001), this Court observed the foll ow ng:

In Ennmund v. Florida, 458 U S. 782, 102 S.Ct.
3368, 73 L.Ed.2d 1140 (1982), the United States
Suprenme Court held that inposition of the death
penalty in a felony nurder case in which the defendant
did not kill, attenpt to kill, or intend that a
killing take place or that lethal force be enployed
violated the Eighth Amendnent prohibition against
cruel and unusual punishnent as applied to the states
t hrough the Fourteenth Amendnent of the United States
Constitution. In Tison v. Arizona, 481 U. S. 137, 107
S.Ct. 1676, 95 L. Ed.2d 127 (1987), the Court held that
a finding of mjor participation in the felony
commtted, conbined with reckless indifference to
human 1life, is sufficient to satisfy the Ennund
cul pability requirenent for consistency wth the
Ei ghth Amendnent.

It is clear that although Pearce did not pull the trigger,

he was one who orchestrated the victinls nurder. See Lebron v.

State, 799 So. 2d 997, 1020 (Fla. 2001)(finding Enmund/Tison

requi renment satisfied where defendant was a naj or participant in
t he underlying felonies and “orchestrated the events” leading to

the victims death). See also Duboise v. State, 520 So. 2d 260,

265-66 (Fla. 1988). Pearce brought the trigger man i nto contact
with the victims, ensuring that his associates cone arned.
Mor eover, Pearce provided Smth with the murder weapon after

Smth conplained that his own gun was susceptible to janmm ng.
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Pearce ordered the victinms’ into the car and took them to a
renote |ocation where the nurder and attenpted nmurder could
occur wi thout detection. Pearce was present at the scene of the
first shooting and after Tuttle was shot, questioned Smth to
ensure that he was dead. A short while later, he stopped the
car to let Smth and Crawford out so that Crawford could be
mur der ed.

Under these circunstances, the evidence establishes that
Pearce was a major participant in the underlying Kkidnapping
felony. Mdre than sinply reckless indifference, the record
establishes that Pearce wanted the victinms dead. Thus, the
Enmund/ Ti son requirenent is clearly satisfied. Pearce is not

entitled to any relief fromthis Court.18

| SSUE V.
WHETHER THE TRI AL COURT ERRED | N FI NDI NG
THAT THE MJRDER OF CRAWORD WAS COLD,
CALCULATED AND PREMEDI TATED? (STATED BY
APPELLEE) .
Appellant finally contends that the trial court erred in
finding the cold, calculated, and prenmeditated, aggravator
(CCP) for the nurder of Robert Crawford. (Appellant’s Brief at

35). However, appellant failed to make this argunent to the

BAl t hough the trial court did not specifically nention
Enmund/ Tison inits order, the trial court did analyze the role
of Pearce and his culpability, essentially satisfying this
Court’s precedent requiring such an analysis. See V-3, 480-82;
486-87; Diaz v. State, 513 So. 2d 1045, 1048 n.2 (Fla. 1987).
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trial court bel ow. Consequently, this issue has not been

preserved for review Steinhorst v. State, 412 So. 2d 332 (Fl a.

1982); Occhicone v. State, 570 So. 2d 902 (Fla. 1990). I n any

case, the evidence introduced belowis sufficient to sustain the
trial court’s finding on appeal.
VWhen revi ewi ng aggravating factors on appeal, this Court in

Alston v. State, 723 So. 2d 148, 160 (Fla. 1998), reiterated the

standard of review, noting that it “is not this Court’s function
to reweigh the evidence to determ ne whether the State proved
each aggravating circunstance beyond a reasonabl e doubt - that
is the trial court’s job. Rat her, our task on appeal is to
review the record to determ ne whether the trial court applied
the right rule of |Iaw for each aggravating circunstance and, if
so, Wwhether conpetent substanti al evi dence supports its

finding,” quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla.),

cert. denied, 522 U.S. 970 (1997). Pearce does not contend the

trial court’s instruction on the CCP factor was erroneous, he
sinply urges that the evidence was insufficient to support the
trial court’s finding.
As a review of the trial court’s findings wll show, the
evidence clearly supported a conclusion that this nurder was
col d, cal cul ated and preneditat ed.

Wth regard to this factor, the trial court made the

following extensive findings inits witten order:
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a. After requiring Crawford, Tuttle and t he ot her
2 young people to come into his office, Defendant
called Butterfield to arm hinself and with sone ot her
arnmed people cone to Defendant’s office. Wthout any
reasonabl e doubt Defendant’s actions in doing so
revealed that he had a plan for Tuttle, Crawford and
the other young people that required the use of
firearnmns.

b. Upon arrival at Defendant’s office, the arned
co- def endant, Smi t h, sai d, “W’re here to do
busi ness”. Nei t her Defendant nor co-defendant Smth
expl ai ned what this “business” was, but it was clear
from the circunstances that this “business” was
intended to harm Crawf ord and Tuttle in some fashion.

c. Defendant and his co-defendant Smth conversed
for a few nmonents outside anyone’'s hearing shortly
before Defendant and co-defendant Smith directed
Crawford and Tuttle into the autonobile. The contents
of this conversation are unknown and is not recalled
to show the existence of any plan, only to show that
Def endant and his co-defendant Smth had an
opportunity to plan the actions that were about to
t ake pl ace.

d. Defendant drove the autonobile with Crawford,
Tuttle, co- def endant Smth and the tw arned
acconmplices in it several mles to a deserted section
of S.R. 54, where Defendant stopped t he autonobil e and
the attenpted murder and nmurder subsequently took
pl ace. Nei t her Defendant nor his co-defendant Smth
indicated to anyone at anytinme the destination of
their drive and no one requested Defendant stop where
he did, a dark, rural section of highway with no
traffic and no houses or businesses close by. The
| ocation was ideal for the nefarious purpose of
Def endant and his co-defendant Smith, and it is beyond
belief that it was a spur-of-the-nmnent whim that
caused Defendant to stop when and where he did. It is
al so inportant to note that no one in the autonobile
request ed Defendant to stop when and where he did, so
his actions in doing so can only be viewed as part of
hi s pl an.

e. During this ride Defendant and co-defendant
Sm th exchanged guns, co-defendant Smith saying his
firearm was jammed. If it was not intended for co-
defendant Smth to fire his firearm what difference
did it mke if his gun was jamed, and why did
Def endant want to make sure that co-defendant Smth
had a working firearnf
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f. Although co-defendant Smth actually pulled
the trigger on the gun that he fired into Tuttle
Def endant voi ced no objection or surprise, or shock,
even though he had requested co-defendant Smth to
“break his jaw’ when co-defendant had exited the
automobile with Tuttle. \When co-defendant Smith re-
entered the autonobile Defendant asked him “lIs he

dead?” to which co-defendant Smth said, “I shot him
in the head with the .45".
g. After the attenpted nurder of Tuttle,

Def endant drove the autonobile about 200 yards, when
he again stopped and again co-defendant Smth exited
taking Crawford with him and co-defendant Smth then
shot and successfully executed Crawford. Co-defendant
Smth +then re-entered the autonobile, wth no
guestions by Defendant this tine.

h. Defendant and co-defendant Smth, thereafter,
ate breakfast, drove to the Howard Franklin Bridge
where co-defendant Smith wapped the nurder weapon in
a newspaper and tossed it into Tanpa Bay, left their
two acconplices at a shopping center for 45 m nutes
whi | e Defendant and co-defendant Smth went off and
did some unknown thing, and then proceeded hone.

There was no evidence that Defendant acted in an
enotional frenzy, panic or rage at anytime and the
evi dence was overwhel m ng that Defendant at all tines
was cool, calm collected, sane, rational and in full
control of his senses.

The nurder of Robert Crawford was clearly caused
by a heightened prenmeditation over and above the
required for first-degree nmurder. Defendant had the
means and opportunity to kill Crawford and Tuttle in
his office without the aid of co-defendant Smth if he
nmerely intended to kill Crawford and Tuttle. However,
incalling in co-defendant Smth, forcing Crawford and
Tuttle to ride to a deserted rural section of road,
shooting themin the head, and then tossing the nurder
weapon i nto Tanpa Bay, where he thought it woul d never
be found, shows consi derabl e pl anni ng and t hought went
into the killing and attenmpted killing that far

exceeded what was necessary to kill Crawford and
Tuttle and showed the defendant wanted to do the
killing without any consequence to hinself.

There was no noral or legal justification for the
execution of Robert Crawf ord.

Pearce’ s argunent that the shooting of Crawford was contrary
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to his intent “to only ‘rough up’ the decedent” is not supported
by the evidence. First, Pearce’s statement was not nade when
Crawford was ordered out of the car, it was made when Tuttl e was
ordered out. When Tuttle first got out of the car, Pearce asked
Smith to break his jaw for stealing his “shit.” VWhile his
statement initially suggests an attenpt to sinply rough up
Tuttle, it becones clear that Pearce’s plan with Smth included
murder when Smith got back in the car and Pearce sought
assurance from Smith that Tuttle was indeed dead. The fair
i nference of the follow ng sequence of events is that Smth and
Pearce had an agreenent to nurder both of the boys prior to
driving to a deserted area. | ndeed, the fact that after
shooting Tuttle there was no di scussi on between Pearce and Smith
ot her than Pearce questioning Smith to ensure the victim was
dead suggests it was part of a prearranged plan. And, the fact
that Pearce believed Tuttle was dead and stopped the car sone
200 yards down the road to order Crawford out, with certain
know edge that he would be nurdered, satisfies the requirenent
of hei ghtened preneditation. That Pearce now offers a different
interpretation of conceded facts does not suggest the evidence
supporting CCP is inadequate.

This Court’s consideration of this factor in Hertz v. State,

803 So. 2d 629, 650 (Fla. 2001) is instructive: “Here the calm

and deliberate nature of the defendants’ actions against the

59



victins establish this element beyond any reasonable doubt.”
Pearce’s conduct in this case shows that his plan for the
victinmse was in his mnd the mnute they left with his noney. |If
they did not cone back with the noney or drugs, they would pay
with their lives. This was a planned execution of Tuttle and
Crawford, who, Pearce believed, had ripped him off. Under
simlar circunmstances, this Court has not hesitated to affirm

the CCP factor. For exanple, in Cave v. State, 727 So. 2d 227,

229 (Fla. 1998), this Court upheld the CCP finding, stating:

Clearly there was no pretense of noral or |egal
justification for this killing, he cold, calculated,
and preneditated nature of it was shown by the genera
plan of the defendant being the one with the gun
during the robbery, by defendant being the one who
chose to |l ead the victimout of the store at gunpoint,
by the defendant keeping her in the backseat of the
car for the long ride out to the scene of the nurder,
and by the defendant taking her out of the car and
turning her over to Bush and Parker who knifed and

shot her. The Court finds that this aggravating
circunst ance has been established beyond a reasonabl e
doubt .

See also Parker v. State, 456 So. 2d 436, 444 (Fla. 1984)
(uphol ding a finding that the nmurder was cold, calcul ated, and
prenedi tated, where the evidence showed that the “victim had
been pl eading with defendant not to harmhis girl friend and, at
the time he was nurdered, was |ying naked, face down, on a bed,”
and that, “[b]efore killing the victimby a gunshot blast into
hi s back, defendant accepted a pillow fromhis partner in order

to muffle the shot”); Bell v. State, 699 So. 2d 674, 677 (Fla.
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1997)(this Court explained that CCP can be indicated by the
circunmst ances showi ng such facts as advance procurenent of a
weapon [ensuring that his “associ ates” canme arnmed and ensuring
that Smth had a gun that did not jamin the instant case], |ack
of resistance or provocation and the appearance of a killing
carried out as a matter of course.).

Assum ng, arguendo, this Court were to conclude that the
trial court’s finding was not supported by conpetent substanti al
evi dence, the striking of this factor would be harm ess beyond

a reasonabl e doubt. Jennings v. State, 782 So. 2d 853, 865

(Fla. 2001) (Where an aggravating factor is stricken on appeal,
the harm ess error test is applied to determ ne whether there is
no reasonable possibility that the error affected the

sentence.); Johnston v. Singletary, 640 So. 2d 1102, 1105 (Fl a.

1994) (VWhere there are two other strong aggravators and no

mtigation present, error harm ess); Reaves v. State, 639 So. 2d
1, 6 (Fla. 1994) (error harmess where two other strong
aggravating factors found and relatively weak nmitigation.).
Finally, although appellant has not asserted that his
sentence i s disproportionate, a reviewof simlar cases supports
the inmposition of the death sentence herein.?® The trial court

conplied with the procedures set forth by this Court in Koon v.

YThis Court has even affirmed the death penalty in single
aggravat or cases, despite the presence of mtigation. See e.q.
Ferrell v. State, 680 So.2d 390 (Fla. 1996), cert. denied, 117
S.Ct. 1262, 137 L.Ed.2d 341 (1997).
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Dugger, 619 So. 2d 246, 250 (Fla. 1993)(V-11, 1027-30).2° The
trial court also ordered and consi dered an extensive PSI before

sentencing the appellant. See Muhanmad v. State, 782 So. 2d 343

(Fla. 2001). The court found three aggravating factors, CCP
the contenporaneous attenpted nurder and the ki dnapping,
bal anced agai nst non-existent mtigation and correctly inposed
a sentence of death.

This Court addresses the propriety of all death sentences
ina proportionality review by review ng and considering all the
circunmstances in the case relative to other capital cases.

Foster v. State, 778 So. 2d 906, 921 (Fla. 2000). Upon

conparison to simlar “execution-style” killings this Court has
repeatedly affirmed sentences of death. Foster, at 921; Ford v.

State, 802 So. 2d 1121, 1133 (Fla. 2001); Jones v. State, 690

So. 2d 568, 571 (Fla. 1996); Walls v. State, 641 So. 2d 381, 391

(Fla. 1994). See also See Franqui v. State, 804 So. 2d 1185,
1198 (Fla. 2001) (affirm ng death sentence for felony nurder with
t hree aggravating circunstances of prior conviction for violent
felony, during course of a robbery, and the victim was a |aw

enf orcenment officer (avoiding arrest nerged) balanced agai nst

20Thi s Court has repeatedly recogni zed the right of a conpetent
def endant to wai ve the presentation of mtigating evidence. See
e.g., Pettit v. State, 591 So. 2d 618 (Fla.), cert. denied, 506
U.S. 836 (1992); Anderson v. State, 574 So. 2d 87 (Fla.), cert.
deni ed, 502 U. S. 834 (1991); Hanblen v. State, 527 So. 2d 800,
804 (Fla. 1988); Chandler v. State, 702 So. 2d 186 (Fla. 1997);
Wiornos v. State, 676 So.2d 966 (Fla. 1995).
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i nsignificant non-statutory mtigation); Darling v. State, 808

So. 2d 145 (Fla. 2002)(death sentence proportional for murder
commtted while defendant was engaged in sexual battery,
def endant previously convicted of prior violent felony and
record did not support finding of immaturity or significant
mental deficiency). This sentence is proportionate and shoul d

be affirnmed.
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CONCLUSI ON

VWHEREFORE, based on t he foregoi ng argunments and aut horiti es,
the State respectfully asks this Honorable Court to affirmthe
j udgnment and sentence.
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