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STATEMENT OF THE CASE AND FACTS

After entering pleas of nolo contendere, Respondent was
sentenced as an habi tual offender on Decenber 3, 1990, to thirty
years inprisonnent on each count for the offenses of attenpted
first degree nmurder with a firearm possession of a firearm by
a convicted felon and robbery with a firearm McBride v.
State, 665 So.2d 329 (Fla. 5" DCA 1995). He took no direct
appeal. He has, however, filed several 3.800 notions to correct
illegal sentence. He filed one on July 17, 1995, the second on
Novenber 6, 1997, the third on June 2, 2000, and his npbst recent
3.800(a) motion was filed on January 19, 2001, which is the
subj ect of the instant case. (R2)

In his January 19, 2001 notion, McBride contends that he was
illegally sentenced as an habitual felony offender for the life
felony of attenpted first degree nurder. (R5-7, 11) His offense
occurred on May 26, 1990. (R87-93) In its response, the State
pointed out that the issue had previously been raised and
conceded that MBride could not be habitualized for the life
felonies of attenpted first degree nurder. (R15-16) On August
27, 2001, the trial court denied the nmotion, finding that
McBride had previously raised the exact same issue in his June
2, 2000 motion which was denied on July 25, 2000. (R2-3) No

appeal had been taken from the trial court’s July 25, 2000



order. MBride did appeal the August 27, 2001 order denying the
January 19, 2001 order to the Fifth District Court of Appeal.
After requiring a response fromthe State, the Fifth District
reversed on March 8, 2002, finding that the sentence i nposed as
an habitual offender for attenmpted first degree nurder
constitutes an illegal sentence because the habitual felony
of fender statute in effect at the time MBride commtted the
of fense did not include I[ife felonies within the offenses that
gqual ified for an enhanced sentence under the statute. (R87-93)
The district court further held that because MBride had failed
to appeal the claim when he raised it in 2000, no appellate
court had heard the claim and therefore the |law of the case
doctrine did not bar the claimfrom being heard in a successive
3.800(a) motion. (R87-93)
The Fifth District Court of Appeal certified the follow ng

guestion as one of great public inportance:

| S A DEFENDANT ENTI TLED TO RELI EF PURSUANT

TO A SUCCESSI VE RULE 3.800(a) MOTION TO

CORRECT AN I LLEGAL SENTENCE WHEN THE

DEFENDANT RAI SED THE I DENTICAL | SSUE I N A

PRI OR RULE 3.800(a) MOTI ON THAT WAS DENI ED

BY THE TRI AL COURT BUT NEVER APPEALED TO THE

DI STRI CT COURT OF APPEAL?
(R87-93) On March 11, 2002, the State filed a Notice to |Invoke
the Discretionary Jurisdiction of this Court. (R94-95) On

March 25, 2002, this Court postponed its decision on



jurisdiction and ordered nerits briefs to be filed.



SUMVARY OF THE ARGUNMENT

Where a defendant raises an issue under Florida Rule of
Crim nal Procedure 3.800, the | ower court denies relief and the
defendant fails to appeal, he should not be allowed to |ater
raise the same issue in a second 3.800 notion. It is
successive, an abuse of the process, and a waste of judicial
economy. McBride had his day in court, could have sought his
remedy by filing an appeal, but failed to do so through his own
fault. He should not be allowed to “restart” the clock on an
appeal by starting all over raising the same issue previously

rai sed.



ARGUMENT

PO NT ON REVI EW

A DEFENDANT IS NOT ENTITLED TO RELIEF
PURSUANT TO A SUCCESSIVE RULE 3.800(a)
MOTI ON TO CORRECT AN | LLEGAL SENTENCE WHEN
THE DEFENDANT RAI SED THE | DENTI CAL | SSUE | N
A PRI OR RULE 3.800(a) MOTI ON THAT WAS DENI ED
BY THE TRI AL COURT BUT NEVER APPEALED TO THE
DI STRI CT COURT OF APPEAL.

Florida Rule of Crimnal Procedure 3.800(a), provides that
a court may at any tinme correct an illegal sentence inposed by
it. However, there is no specific provision, which bars the
filing of successive npotions. Barnes v. State, 661 So.2d 71
(Fla. 2d DCA 1995). It nust be noted, however, that a defendant
is not entitled to successive review of a specific issue which
has al ready been deci ded. Brazell v. State, 770 So.2d 189 (Fl a.
2d DCA 2000).

It is the State’s position that McBride is not entitled to
relief because he previously raised the exact identical issuein
an earlier 3.800(a) notion and procedurally defaulted by failing
to appeal the trial court’s denial of that prior notion.

In Price v. State, 692 So.2d 971 (Fla. 2d DCA 1997), the
def endant filed a 3.800 noti on where he all eged he was not given
proper credit for jail time served in five |lower court cases.

He had previously raised the same argunent regarding four out of

the five cases and the trial court denied the notion as



successive and attached the earlier order denying relief. As in
the instant case, Price did not appeal the earlier order denying
relief. The district court affirmed in part, only reversing on
t he one | ower court case which had not been previously raised in
the earlier 3.800 nmotion. In affirmng, the district court held
that a defendant is not entitled to successive review of a
specific issue which had al ready been deci ded agai nst him This
Court shoul d adopt the position of the Second District and hol d
in the instant case that even though the issue was not deci ded
by an appellate court in the previous 3.800 notion, MBride is
not entitled to successive review of the sane issue.

In Smith v. State, 685 So.2d 912 (Fla. 5'" DCA 1996), the
defendant attenpted to seek a bel ated appeal of an order denyi ng
a 3.800 moption. As in the instant case, the defendant in Smth
had al ready rai sed the sane i ssue in a previous 3.800 notion and
failed to appeal the order denying it. He then filed a
successive 3.800 notion raising the same issue. The Fifth
District Court of Appeal held that when a defendant raises an
i ssue under the rule governing notions to correct sentence, the
| ower court denies relief and the defendant fails to appeal, the
def endant may not |ater raise the sanme issue in another notion
to correct sentence. The instant case is virtually

i ndi sti ngui shable from Sm th.



Simlarly, in Carson v. State, 747 So.2d 1002 (Fla. 5'" DCA
1999), rev. denied, 766 So.2d 220 (Fla. 2000), the defendant
attenpted to raise the sane issue in a second notion to correct
illegal sentence which had previously been raised on direct
appeal and in a prior 3.800 notion which was dism ssed on
appeal . The district court held that the issue could not be

rai sed again and to do so woul d subject Carson to sancti ons.

It is an abuse of the process to continuously raise the sane
i ssues after they have been decided on the nerits. Rooney V.
State, 699 So.2d 1027 (Fla. 5t DCA 1997). McBride's prior
3.800(a) notion filed in 2000 specifically addressed the sanme
i ssue raised in the nost current 3.800 notion. The trial court
decided the issue on the nerits. The trial court held that
McBride was correct that his habitual felony offender sentence
for the life felony was inproper. However, it denied relief
because he was properly sentenced to the same thirty years on
the remaining two counts and because if MBride were to be
resentenced, he would be facing a potential I|ife sentence
instead of the thirty years he received.

Through no fault of the state, McBride failed to appeal the
denial of his 3.800 notion filed in 2000. It would be a total

waste of resources and abusive to the trial courts to allow a



def endant to continuously file numerous 3.800(a) notions over
and over again raising the sane exact issue if it was never
appeal ed. At sone point enough is enough. Trial courts have
better things to do than rehear the sane issue just because the
def endant failed to appeal it the first tinme it was denied.

The district court has confused waiver, resulting in a
default, with the law of the case doctrine. Rat her than
deciding the issue based on “law of the case” as the district

court did in the instant case, Petitioner urges this Court to

consider “res judicata.” Res judicata, translated from the
Latin means “matter adjudged.” Denson v. State, 775 So.2d 288,
n.3 (Fla. 2000). The doctrine of res judicata provides that a

final judgnent on the nerits is conclusive of the rights of the
parties and constitutes a bar to a subsequent action or suit
i nvol ving the same cause of action or subject matter. 1d.

I n Denson, supra, this Court denied the defendant’s claim
of an illegal sentence as procedurally barred because the claim
had al ready been decided against himon the merits and he had
exhausted all appropriate and tinely appellate review. Just as
McBri de believes he can rai se the sanme i ssue once agai n because
a trial court may correct an illegal sentence at any tine
pursuant to 3.800(a), Denson argued that he was not barred from

rai sing the clai magain because it was fundanmental error. This



Court expl ai ned:

Nevert hel ess, the concept of fundanental
error was never intended to provide
litigants with a means to circunmvent the
type of procedural bar that occurs when the
exact claimhas already been decided on the
merits and is thus res judicata. For us to
concl ude ot herwi se would result inlitigants
being allowed to repeatedly raise issues
t hat have al ready been decided on the nerits
sinply by labeling them as *“fundamental
error.” This would be a waste of our
limted judicial resources. Therefore,
fundanental error cannot be used to obtain
addi ti onal consideration of clains that have
al ready been decided on the nmerits and al

direct appellate review has been exhaust ed.

Denson, at 290.

In the instant case, the issue had al ready been deci ded on
the nmerits in 2000 by the trial court. The trial court agreed
that the habitual offender sentence for the life felony was
i nproper but denied relief anyway. McBride's remedy was to
appeal the trial court’s decision and he failed to do so. To
allow a defendant to file the same motion with the trial court
again in order to get to the appellate court circunvents the
entire purpose behind having Florida Rul e of Appel | ate Procedure
9.110(b) which requires that a notice of appeal be filed within
30 days. There should be no exceptions.

In federal court, pursuant to 28 U.S.C. section 2254(b), a

court may not grant an application for a wit of habeas corpus



on behal f of a person in state custody unl ess the Petitioner has
exhausted the renmedies available in state court first. To
satisfy the exhaustion requirenment, a state prisoner nmust have
presented the state courts with the same factual and | egal
claims that are asserted in the federal petition. Picard v.
Connor, 404 U S. 270 (1971). If a defendant such as MBride
failed to appeal to the highest state court, his claimwould be
barred on habeas revi ew because he failed to exhaust his claim
and procedural ly defaulted. See Leonard v. Wai nwight, 601 F. 2d
807, 808 (5'" Cir. 1979) (exhaustion requires not only the filing
of a rule 3.850 notion, but an appeal of its denial); see also
Farrell v. Lane, 939 F.2d 409, 411 (7" Cir. 1991)(the petitioner
wai ved his claimof ineffective assistance of counsel, which was
presented in a post conviction petition, for purposes of habeas
review by failing to appeal the denial of the post conviction
petition); Smth v. Jones, 923 F.2d 588 (8!" Cir. 1991)(cl ains
presented in post conviction notion and not appealed were
procedurally barred in subsequent habeas proceedings).

A defendant in federal court who raises clains in his
federal habeas petition but fails to appeal in state court, has
defaulted as to those clains and is procedurally barred from
rai sing themon federal habeas review. Coleman v. Thonpson, 501

U.S. 722 (1991). Wiile the clains are technically unexhausted,

10



t he defendant would be barred fromraising themin state court
because the time for filing his or her appeal (30 days) would
have | ong expired or because the defendant had an appeal and is

not entitled to a second appeal. Id.
In Rose v. Lundy, 455 U S. 509 (1982), the purpose of

exhaustion as it pertains to state court was discussed:

The exhaustion doctrine is principally
designed to protect the state courts’ role
in the enforcement of federal |aw and
prevent di sruption of state judicial
proceedi ngs. Under our federal system the
federal and state “courts [are] equally
bound to guard and protect rights secured by
the Constitution.” Because “it would be
unseemy in our dual system of governnment
for a federal district court to upset a

state court convi ction wi t hout an
opportunity to the state courts to correct a
constitutional violation,” federal <courts

apply the doctrine of comty, which “teaches
t hat one court shoul d defer action on causes
properly within its jurisdiction until the
courts of anot her sovereignty wi t h
concurrent powers, and al ready cogni zant of
the litigation, have had an opportunity to
pass upon the matter.”

Rose v. Lundy, 455 at 514. (Citations omtted)

This Court should follow the reasoning of the federa
courts and not allow defendants such as McBride to repeatedly
rai se an issue that has clearly been procedurally defaulted.

Clearly, McBride knew howto file an appeal as he had fil ed

so many. To give hima “second bite of the apple” is unfair to

11



both the state and the trial court who expended the tine al ready
in a previous notion.

Frivol ous successive collatera

attacks on crimnal convictions

and sentences unnecessarily burden

the appellate process and cannot
be tol erated.

Pi nkney v. State, 682 So.2d 1182, 1184 (Fla. 5'" DCA 1996).

The matter in the instant case should have been cl eared up
previ ously. McBride has given no reason for the court to
relieve himof his own procedural default. He had a renedy and
failed to pursue it thus waiving the instant claim for |ater
review. Section 924.051(8), Florida Statutes, provides:

It is the intent of the Legislature that all
terms and conditions of direct appeal and
collateral review be strictly enforced,
including the application of procedural
bars, to ensure that all clains of error are
rai sed and resol ved at t he first
opportunity. It is also the Legislature's
intent that all procedural bars to direct

appeal and collateral review be fully
enforced by the courts of this state.

(Enmphasi s added) This Court should put a stop to the endl ess
successive filings of collateral notions by defendants.
Judi cial econony requires it. Judi ci al casel oads are never

reduced but are constantly on the rise. Nunmerous hours have now

been unnecessarily spent on this case alone by judges,

12



attorneys, clerks, staff, and now justices, all because MBride
failed to appeal a prior ruling. Appel late rules are
nmeani ngl ess for 3.800(a) nmotions if a defendant such as MBride
is allowed to file notion after motion in the trial court
rai sing the sanme i ssue over and over again until it is appeal ed
at the time of his choosing. That is ridiculous. Florida Rules
of Appellate Procedure 9.110(b) and 9.140(b)(3) require that a
notice of appeal be filed within 30 days. Failing to file
within that 30 day time period is a procedural default. The
clock should not be restarted. This Court should answer the

certified question in the negative.

13



CONCLUSI ON

Based on the argunents and authorities presented herein,
Petitioner requests this honorable Court to answer the certified
guestion in the negative and hold that a defendant is not
entitled to relief pursuant to a successive rule 3.800(a) notion
to correct an illegal sentence when the defendant raised the
identical issue in a prior rule 3.800(a) notion that was deni ed
by the trial court but never appealed to the district court of

appeal .
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the above
and foregoing Initial Brief on the Merits has been furnished by
U.S. Mil to Bruce S. Rogow and Beverly A. Pohl, counsel for
Respondent, Broward Fi nanci al Centre, 500 East Br owar d
Boul evard, Suite 1930, Fort Lauderdale, FL, 33394, this ___ day

of May, 2002.

Robi n A. Conpton
Assi stant Attorney Ceneral

CERTI FI CATE OF COMPLI ANCE

| HEREBY CERTI FY that the size and type of font used inthis
brief is 12 point Courier New, a font which is not

proportionately spaced.

Robi n A. Conpton
Assi stant Attorney Ceneral
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