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PRELI M NARY STATENMENT

Petitioner, the State of Florida, the Appellant in the First
District Court of Appeal and the prosecuting authority in the
trial court, will be referenced inthis brief as Petitioner, the
prosecution, or the State. Respondent, JUAN NAVEIRA, the

Appellee in the First District Court of Appeal and the defendant

in the trial court, wll be referenced in this brief as
Respondent .
The record on appeal consists of one volume, which will be

referenced as “R,” followed by any appropri ate page nunmber in
par ent heses.
Al'l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS!

Respondent was arrested for sexual battery and false
i nprisonment on February 25, 1999 (R 1-3, 25). On June 4, 1999,
before an information was filed, Respondent filed a Notice of
Appearance, Witten Plea of Not CGuilty, Demand for Discovery,
and Demand for Jury Trial (R 10). On August 19, 1999, the State
filed an information charging one count of sexual battery (R
11). Respondent received the information in the mail on August

24, 1999 (R 43, 44-45). On the sanme date, Respondent filed a

Due to the inmportance of chronology in this speedy-trial
case, the State has supplenented the Statenment of the Case and
Facts with a chronol ogy at Appendix “A.”
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“Notice of Expiration of Time,” alleging that nore than 175 days
had passed since his arrest (R 15). On August 26, 1999, the
court held a hearing on the notice of expiration, in accordance
with Florida Rules of Crimnal Procedure 3.191(p)(3) (R 40-67).
This rule requires the court, upon receipt of a notice of
expiration of speedy trial time, to hold a hearing on the notice
and, unless the court finds that certain conditions exist, to
order that the defendant be brought to trial within 10 days.

At the hearing, the prosecutor noted that the informtion
was tinmely filed, and that the State was ready for trial (R 44).
The prosecutor observed that discovery responses are not due
until after the information is filed, and that discovery
responses here were subnmtted to Respondent along with the
information. 1d. Accordingly, the discovery responses were
timely-fil ed.

Respondent replied that he did not have sufficient time to
prepare for a trial within the recapture period (13 days), that
he shoul d not be forced to choose between his right to a speedy
trial and his right to be ready for trial, and that any
conti nuances should be “charged to the State” (R 45-47, 50-51).
The prosecutor acknowl edged that the delay in filing the
information was not attributable to Respondent, and expl ai ned
that the delay was due to the State’'s difficulty in finding and
interviewing the juvenile victim (R 48). Nonet hel ess, the
prosecut or asserted that he filed the information within 175

days of arrest and imrediately conplied with discovery rules,



all in good faith (R 49-50, 55). Wth regard to a possible
conti nuance, the prosecutor stated that he woul d not necessarily
object to a continuance, but asked that the court not make a
determ nation at that tine as to whomit would be attributed (R
63, 65-66).

The parties also argued over whether the information was
filed on the 175th day after arrest, which would invoke the
recapture provisions of Rule 3.191(p), or the 176th day after
arrest, which would automatically entitle the defendant to a
di scharge (R 56-61).

The court did not immediately rule on this dispute.
| nstead, the court, in accordance with Rule 3.191(p), schedul ed
the trial for the following week, wth jury selection to
commence Monday August 30, 1999 (R 58, 62). The court then
asked Respondent to file sonething in witing by the next day,
and that if the “sonething” was a nmotion for continuance, then
t he defense could ask that the continuance be charged to the
State (R 64-66). The prosecutor stated that he would not
necessarily object to a continuance, but asked that the court
not make a determination at that time as to whom it would be
attributed (R 63, 65-66). The court kept the case on the trial
docket for August 30, 1999, but assured Respondent that it would
not require the attorney’ s presence the follow ng week for tri al
and that it would decide 1) whomto attribute the continuance;

and 2) the 175-day vs. 176-day dispute (R 66).



On  August 27, 1999, Respondent filed a motion for
continuance, arguing that the State failed to file an
information within 175 days from arrest, that the defendant was
unable to be ready for the trial date, and that due to the
State’ s del ay, the continuance should be charged to the State (R
16- 18) .

On Septenmber 9, 1999, Respondent filed a notion for
di scharge, arguing that he was entitled to di scharge because 15
days had el apsed without a trial since the August 24th filing of
the notice of expiration (R 19).

The judge granted the notion for continuance and ordered
that it be “charged to the State” (R 23). This order was signed
on COctober 21, 1999, nunc pro tunc to Septenber 14, 1999. |d.

On Decenber 8, 1999, the court held hearing on the notion
for discharge (R 69-94). The parties discussed both issues
raised at the earlier hearing: 1) whether the State filed the
informati on subsequent to the expiration of the speedy trial
period, which would entitle Respondent to an “automatic”
di scharge; and 2) whether the fact that the trial was not held
during the 15-day “recapture” period was attributable to the
State’s delay or to Respondent’s continuance.

Wth regard to the second i ssue, Respondent argued that the
State had failed to try himw thin 175 days of his arrest, then
failed to try himw thin the 15-day recapture period, that the
conti nuance had been “charged to the State,” and that he was,

therefore, entitled to a discharge (R 71). The State responded



that it was ready for trial during the 15-day recapture peri od,
and that Respondent, not the State, had requested a conti nuance
(R 71-72). The prosecutor explained that he filed the
i nformation on the 175th day not to prejudi ce Respondent, but
because of difficulty in <contacting the victim (R 73).
Furthernmore, the prosecutor offered to have the victi mavail abl e
for deposition on short notice, which Respondent declined (R
87). And last, the prosecutor asserted that he could have tried
the case with one witness, and that any other w tnesses were
under Respondent’s control. Id. In sum the prosecutor argued
t hat Respondent had not established prejudice or bad faith. 1d.
The prosecutor again asserted that the State had commtted no
di scovery violation, and that the trial had been schedul ed at
Respondent’s request (R 92-93):
[ PROSECUTOR]: Well, that was because you

filed your notion asking for a speedy trial.

We gave it to you. And then you filed a

notion to continue. The case was set for

trial at your request and was continued at

your request.
(R 93).

The court granted the notion for discharge (R 25-28). The
court found that the 15-day recapture provision does not apply
when the information is not filed within 175 days follow ng
arrest. The court ruled that, in calculating the time period,
it was required to count the date of arrest, and that under such
cal cul ation, the information here was not filed until the 176th
day following arrest. As such, the court held that Respondent

was entitled to discharge irrespective of the 15-day recapture
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peri od. Because it ruled that Respondent was entitled to
di scharge on this ground, the court did not address the other
ground for discharge, i.e., the failure to try himwthin the
15-day recapture period.

The State appealed this ruling, and the First District Court
of Appeal (DCA) reversed. State v. Naveira, 768 So.2d 1254 (Fl a.

1st DCA 2000)(“Naveira 17). The DCA found that the date of
arrest is not counted when calculating time under the speedy-
trial rule Id. at 1255. Accordingly, the information here was
properly filed:

The information against Naveira was
therefore filed within the tine allowed by
t he speedy-trial rule, because the day of
arrest is excluded from the 175-day
cal cul ation of time by rule 3.040.

ld. at 1256. The DCA added a footnote to this ruling:

The recapture provisions of Rule 3.191(p)
are not inplicated because these provisions
presuppose that an information or indictnment
has been filed within the initial 175 day
time period.

| d. The DCA concl uded as foll ows:

The court below as a mtter of |aw
incorrectly included the day of arrest in
the calculation of time for purposes of the
speedy-trial rule. W hence reverse and
remand for consistent proceedings. In so
doi ng, we do not address whether there may
be other grounds for discharging Naveira.
Al t hough this collateral issue was briefly
addressed below, the trial judge declined to
rule after noting that her ruling wth
respect to calculation of the speedy-tria
time was di spositive of the case. Moreover,
the collateral issue was not addressed by
either Naveira or the State on appeal.



Id. The mandate fromthe DCA was received by the clerk of the
circuit court on Novenmber 3, 2000 (R 101).

On remand, Respondent again noved for discharge, alleging
again that the State had failed to try himwthin the 15-day
recapture period, and that the conti nuance had been “charged to
the State” (R 97-100). This ground was the sanme ground raised
inthe earlier proceedings, but not addressed by the trial court
inits order dischargi ng Respondent or by the DCA in Naveira |
Respondent also argued that the DCA, in the footnote cited
above, ruled that the State was not entitled to the 15-day
recapture period because it had filed the information on the
175th day after arrest (R 98). At the hearing on this notion,
Respondent suggested that the DCA had directed the trial court
to reconsider the nmotion for discharge on the issue not raised
inthe first appeal, i.e., whether the failure to try himw thin
the recapture entitled himto di scharge, because this issue had
not been “ripe” for reviewin Naveira | (R 126-128).

I n response, the State argued that Naveira | was cl ear that
it did not consider the recapture argunent on appeal because
Respondent had abandoned that issue on appeal (R 133-134). The
appellate court ruling on discharge was final, and becane “I|aw
of the case” (R 140). As such, the appropriate speedy-tri al
time on remand was the 90-day period provided in the rule, which
had not expired (R 140). Further, the State argued, while the
filing of the information on the | ast perm ssi bl e day may not be

t he best practice, it was still perm ssible under the rules, and



did not, in itself, entitle Respondent to a discharge (R 139-
140) .

The trial court granted the notion for discharge (R 101-
109). In the order, the trial court expressed puzzlenment over
the opinion in Naveira I, claimng that it failed to give the
trial court proper direction on howto proceed. The trial court
could not discern whether the DCA was requiring it to revisit
the other grounds for discharge raised in the earlier notion,
and finally concluded that it did:

The def ense has count er ed with its
contention that the District Court’s refusal
to address whether there were other grounds
for discharge, and a rather puzzling
footnote indicated that “[t]he recapture
provi sions  of Rule 3.191(p) are not
i nplicated because t hese provi si ons
presuppose that an i nformation or indictnment
has been filed within the initial 175 day
time period,” permt this court to revisit
all of the issues previously raised, argued,
and nmentioned in the trial court’s order.
Specifically, the pivotal issue is clearly
whet her the recapture that was already
att enpt ed, and the subsequent def ense
continuance granted by the trial court and
charged to the State, now require di scharge.
Since the District Court concluded that this
court discharged [Respondent] only on the
ground that the information was filed on the
176th day following his arrest, it would
appear that the nore significant issue of
the recapture and continuance nust be
addr essed agai n.

(R 102-103). As such, the court ruled that the provisions of
Rule 3.191(m), which require trial within 90 days follow ng
appeal , did not apply, and that it could di scharge Respondent if

it found that the continuance that extended the trial date past



the recapture period was attributable to the State (R 101, 103,
124) .

Turning to the nmerits, the trial court found that
Respondent’s claim that he could not be ready for trial on
short notice was “well-founded,” and that his “reluctant”
request for a continuance “was the only option avail abl e under
the strict requirements of the rule” (R 104). The trial court
then noted that “[t]here is | ong-standi ng precedent in the First
District that a defendant should not have to choose between the
right to a speedy trial and the right to be prepared to proceed
with a defense” (R 105). The court found that the State
“clearly” furnished discovery to Respondent late (R 107).

Citing State ex rel. Wight v. Yawn, 320 So.2d 880 (Fla 1st DCA

1975), and Harley v. State, 407 So.2d 382 (Fla. 1st DCA 1981),

the trial court concluded by holding that “even wthout a
showi ng of m sconduct on the State’s part, discharge under the
speedy trial rule is appropriate where a late-filed information
inplicates the ability to prepare a defense,” and discharged
Respondent (R 108).

The State appealed this ruling (R 110). The First District
Court of Appeal affirmed. State v. Naveira, 807 So.2d 766 (Fl a.

1st DCA 2002)(Naveira 11). The DCA rejected the State’s

argument that Rule 3.191(m) controlled all post-appeal speedy-
trial matters, regardl ess of the speedy-trial status of the case
prior to the appeal:

We are satisfied that the panel deciding the
first appeal intended to permt t he

-9 -



alternative ground for discharge to be
consi dered on remand because the trial court
had not previously addressed it. Therefore,
appellee did not waive his right to raise
that issue on remand, and the 90-day
extension afforded by rule 3.191(m would
not cone into play unless the trial court
deni ed the notion for discharge.

Naveira Il at 767.

Havi ng rejecting this argunent, the DCA addressed the i ssue
t hat had not been addressed in Naveira |, the propriety of the
orders charging Respondent’s continuance to the State and
subsequent |y di schargi ng Respondent when he was not tried in the
recapture period. The DCA affirmed these rulings on the

authority of State ex rel. Wight v. Yawn, 320 So.2d 880 (Fla.

1st DCA 1975), and Mulryan v. Judge, Division "C” Circuit Court
of Okal oosa County, 350 So.2d 784 (Fla. 1st DCA 1977). The DCA

hel d that these cases stood for the proposition that a def endant
isentitled to di scharge when the state does not file a charging
document until Jlate in the speedy-trial period, and the
def endant could not adequately prepare for trial in the tine
remai ni ng under the speedy-trial rule, on the ground that a
def endant may not be forced to choose between the right to a

speedy trial and the right to conduct discovery. Naveira 11 at

767.

The DCA acknow edged that these cases were decided before
maj or anmendnments to the speedy-trial rule, but that “the
anmendnments do not appear to affect the applicability of the

principle for which the cases stand.” Naveira Il at 767-768.

The DCA also noted that its ruling here apparently conflicted

- 10 -



with State v. Fraser, 426 So. 46 (Fla. 5th DCA 1982). |d. I n

concurrence, Judge Wl f wote that this Court should resol ve t he
conflict between this case and Fraser by establishing a rule
requiring the court to weigh the state’s reason for a delay in
filing charges against any prejudice to the defendant in
determ ni ng whether to grant a notion to discharge. |d.

The State invoked this Court’s discretionary jurisdiction

to review Naveira Il, and this Court accepted jurisdiction on

Sept ember 30, 2002.
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SUMVARY OF ARGUMENT

| SSUE 1.
The cases of State ex rel. Wight v. Yawn, 320 So.2d 880

(Fla. 1st DCA 1975), and Mulryan v. Judge, Division ‘C Circuit

Court of Okaloosa County, 350 So.2d 784 (Fla. 1st DCA 1977),
represent an application of the speedy-trial rule that has been
consistently rejected by courts in recent years. Unl ess the
record discloses state msconduct, such as a material
prejudicial discovery violation, which results in the need for
a defense continuance, any defense continuance constitutes a
wai ver of some provisions of Florida Rules of Crimnal Procedure
3.191. This rule of |aw does not, as suggested by Wight and
Mul ryan, force a defendant to choose between the constitutional
rights to a speedy trial and to adequate preparation for trial.
A defendant requesting such a continuance still retains the
ability to file a demand for speedy trial under Rule 3.191(b),
and has not in fact waived his constitutional (as opposed to
rul e) speedy trial rights.

Under the current structure of the speedy trial rule, this
rule of law applies with even greater force in cases |like the
one at bar. Under the current speedy trial rule, a crimnal
def endant no longer has a right to a trial within a certain
nunber of days after arrest. Under the current rule, the only
demand a defendant can nake upon the State (other than to file
a demand pursuant to Rule 3.191(b)), is to conpel the State to

bring himto trial within 15 days, in the event that 175 days

- 12 -



passes from the date of arrest. The right is not self-
executing; a notice of expiration must be filed to invoke it.
As long as 175 days has passed since arrest, a defendant my
file such a notice at any time. These rules give the defendant
control over the scheduling of the trial after 175 days expires.
Accordi ngly, a defendant who exercises his right to conpel the
state to bring himto trial within 15 days of the filing of a
notice of expiration nmust be presumed to be ready for trial. |If
such a defendant is not ready for trial, then it is clear that
he is not seeking a speedy trial as provided by Rule 3.191, but
is seeking a “speedy discharge.”

Here, the State filed atinmely information. While the State
filed the information at the outside limt of the rule, it was
still timely. In response, rather than taking the time to
prepare for trial, Respondent imediately filed a notice of
expiration to conpel the State to try himin 15 days. Wen such

a trial was schedul ed, Respondent refused to go to trial,

claimng that State “delay” required a continuance. Such a
position cannot be maintained. The State conplied with all
speedy-trial rules and was willing to provide Respondent the

speedy trial he was purportedly seeking. Respondent’s request
for a continuance was occasi oned not by the State’ s “del ay,” but
by his demand for a trial for 15 days for which he was
unprepared. The court erred in dischargi ng Respondent, and the
district court erred in relying on cases that are no | onger good

| aw.
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| SSUE 11.

Alternatively, the State argues that the trial court could
not have re-addressed the recapture issue follow ng remand from
the first appeal in this case, because the basic speedy-trial
period is extinguished after an appeal, replaced with a 90-day

period provided in Rule 3.191(m). This court in State v. Rohm

645 So. 2d 968 (Fla. 1994) stated that the 90-day post-appeal
rule applies to whenever a trial has been del ayed by appeal

regardl ess of the speedy-trial status of the case prior to the
appeal. The exceptions to this rule carved out by the district

court are inconsistent with Rohm and i ncorrect.
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ARGUMENT
| SSUE |

DID THE TRI AL COURT ERR BY “CHARG NG TO THE
STATE” A CONTI NUANCE REQUESTED BY RESPONDENT
ON THE GROUND THAT THE STATE' S DELAY IN
FI'LI NG THE | NFORVATI ON PREVENTED HI M FROM
ADEQUATELY PREPARI NG FOR TRI AL, AND THEN
SUBSEQUENTLY DI SCHARG NG RESPONDENT WHEN THE
STATE DI D NOT TRY APPELLANT W THI N THE TI ME
PERM TTED BY RULE 3.191 BECAUSE OF THE
CONTI NUANCE?

STANDARD OF REVI EW
Pure questions of l|aw are reviewed de novo. Philip J.
Padovano, Florida Appellate Practice 89.4, at 147 (2d ed. 1997);

Rittman v. Allstate |nsurance Conpany, 727 So. 2d 391 (Fla. 1st

DCA 1999).
MERI TS

The trial court order and district court decision below
proceed on several |egally-unsupportable prem ses. 1In addition
to the error indicated in Issue Il below, the errors can be
distilled into two grounds: first, the contention that
Respondent was entitled to a discharge because the State forced
hi mto choose between the right to a speedy trial and the right
to be prepared to proceed with a defense, has been squarely
rejected by nunerous district court decisions that are nore
recent than the cases on which the trial court and district
court relied. Second, even if the principle enunciated in these
earlier cases constituted a viable rule of |aw, nmaj or amendnents
to the speedy-trial rule since the 1970s have fundanentally

altered the speedy trial rule, and these changes make this

- 15 -



principle inapplicable to the case at bar. The State will
address these argunents in turn
a. VWere the State has committed no materi al
prejudicial discovery violation or engaged
in other msconduct, a defense-requested
conti nuance waives sone rights under Rule
3.191, regardl ess of whether a defendant has
sufficient tine to prepare for trial
The trial court and district court in this case accepted
Respondent’s contention that he was forced “to choose between
choose between the right to a speedy trial and the right to be

prepared to proceed with a defense” (R 105), Naveira Il at 767.

This reasoning relies exclusively on cases such as State ex rel.

Wight v. Yawn, 320 So.2d 880 (Fla. 1st DCA 1975), and Milryan

v. Judge, Division ‘C Circuit Court of Okaloosa County, 350

So.2d 784 (Fla. 1st DCA 1977), that have been rejected by nore
recent decisions of other district courts.

In State ex rel. Wight v. Yawn, the grand jury indicted the

def endant 38 days prior to the expiration of the speedy trial
period. Wight at 880. The case was scheduled for trial on a
dat e outsi de the speedy-trial period, but on the State’s notion,
made 31 days prior to the expiration of the speedy-trial period,
the case was scheduled for trial on a date within the speedy-
trial period, only 19 days later. |1d. at 881. The def endant
attenmpted to engage in discovery, but when he filed his notion
to discharge, it was denied because he was still engaging in
di scovery procedures and was not “continuously ready and
available for trial.” Ld. at 882.
The Wi ght court held:

- 16 -



The state, through its own inaction by
failing for 142 days to return either an
indictnent or an information against a
person, cannot force a defendant to choose
between two coequal rights. While the
Florida Rules of Crim nal Procedure have in
recent years been given great enphasis as to
an accused’'s right to speedy trial and
di scovery, we cannot forget that these
rights are ultimtely protected by our State
and Federal Constitutions.

Mul rvan v. Judge, Division ‘C Circuit Court of Okal oosa

County, 350 So.2d 784 (Fla. 1st DCA 1977), reached a simlar
conclusion relying on Wight, holding that a substanti al
amendnment to the information 12 days prior to the expiration of
the speedy-trial period did not afford the petitioner adequate
time to prepare; his continuance shoul d have been charged to the
state; and he should have been discharged follow ng the
expiration of the speedy-trial period.

As a prelimnary matter, at the time W.ight was deci ded, the
speedy trial rule required the defendant to be “continuously
ready and avail able for trial.” Such participation in discovery
woul d not constitute a waiver of rights under the speedy-trial

rule today. See State v. Fraser, 426 So.2d 46 (Fla. 5th DCA),

rev. denied, 436 So.2d 98 (Fla. 1983); State v. Borges, 467

So.2d 375, 377 (Fla. 2d DCA 1985). The fact al one denonstrates
why Wi ght cannot apply today. However, even without that
di stinction, Wight fundanentally proceeded on an erroneous
ground that has been rejected by numerous cases, such as State

v. Fraser.
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In Fraser, the defendant noved for a conti nuance, to be

“charged to the State,” because he was not ready for trial and
that “his |lack of readiness was due to the unexpl ai ned del ay of
the State in charging him leaving him with little tine to
prepare.” l1d. at 48. The trial court extended the trial date to
a time after the expiration of the speedy-trial period, and
| ater di scharged defendant because the State did not try him
within the time permtted by the speedy-trial rule. 1d. The
Fifth District reversed, ruling as foll ows:

We hol d that defendant’s speedy trial rights

under Rule 3.191 were not violated in this

case when trial was scheduled within the

time limtations of the rule and defendant

advi sed the court he was not prepared for

trial.
Id. at 49 (footnote omtted). |In so ruling, the Fraser court
rejected Wight and Mulryan (on which the DCA bel ow excl usively
relied) on the ground that “no sufficient explanation appears
for the holding” in those cases. |ld. at 48.

The Fraser hol ding above is directly contrary to the ruling
bel ow. In the case at bar, as in Fraser, the “trial was
scheduled within the tinme limtations of therule.” 1In the case
at bar, as in Fraser, the “defendant advised the court he was
not prepared for trial” due to delays attributable to the state.
Yet the court below ruled exactly the opposite of the Fraser
ruling, on the ground that two First District cases from the

m d-1970s (which were rejected by the Fraser court), mandated a

different result.
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The Fraser court rejected the Wight court’s observati on,
repeated by the trial court below that a defendant’s rights
under the speedy trial rule and his due process right to
adequately prepare for trial are “coequal.” In fact, courts
have repeatedly stated that a defendant’s rights under the
speedy trial rule are not of constitutional dinension, see

Fraser; Fonte v. State, 515 So.2d 1036 (Fla. 3d DCA 1987), rev.

deni ed, 525 So.2d 878 (Fla. 1988); Taylor v. State, 557 So.2d

138 (Fla. 1st DCA 1990); Banks v. State, 691 So.2d 490 (Fla. 4th

DCA 1997) (en banc), rev. denied 699 So.2d 1371 (Fla. 1997); so

t he suggestion that rights provided by the speedy-trial rule (as
opposed to constitutional speedy-tri al protecti ons) are
“coequal” with the right to due process is fal se.

The court in Blackstock v. Newman, 461 So.2d 1021, 1022

(Fla. 3d DCA), rev. denied, 467 So.2d 999 (Fla. 1985) discussed

the distinction between the constitutional right to a speedy
trial and the rights provided in Rule 3.191 in this context:
By this decision, we do not force

appellant to choose between two sixth
amendnment rights, the right to a speedy

trial and the right to counsel, as she
asserts. The speedy trial rule is a
pr ocedur al devi ce only and not a

constitutional right. Once the speedy trial
rule has been waived, it is supplanted by
the constitutional speedy trial period which
is neasured by tests of reasonabl eness and
prejudice, not specific nunmbers of days.
Brownlee v. State, 427 So.2d 1106 (Fla. 3d
DCA 1983); Gallego v. Purdy, 415 So.2d 166
(Fla. 4th DCA 1982).

See also Fonte v. State, 515 So.2d 1036 (Fla. 3d DCA 1987) (“We

reject Fonte’s claim that he was placed in the untenable
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position of choosing between his constitutional right to a
speedy trial and his constitutional right to counsel”).

I n short, rights under Rule 3.191 are not of constitutional
di mension and accordingly are not “coequal” with the
constitutional right to counsel and adequate preparation.?
Mor eover, the extent of the speedy-trial right that is waived by
a defense-requested continuance i s overstated by the trial court
bel ow. As several courts, including this Court, have
recogni zed, a defendant who has waived his right under Rule
3.191(a) retains the right to demand a speedy trial in

accordance with Rule 3.191(b). See Butterworth v. Fluellen, 389

So.2d 968 (Fla. 1980); State ex rel. MCrimmon v. Lester, 354

So.2d 381 (Fla. 1977); State v. G bson, 783 So.2d 1155 (Fla. 5th

DCA 2001). The fact that a defendant who is obligated to
request a continuance due to delay attributable to the State

still retains the right to demand a trial with 50 days of such

2Even if rights provided by Rule 3.191 were constitutional
in nature, it has |l ong been noted that crim nal defendants are
often forced to make difficult choices between exercising
constitutional rights, but that requiring themto make such a
choice is not always inperm ssible. See McGautha v.
California, 402 U. S. 183, 213 (1971):

The crim nal process, like the rest of the |egal

system is replete with situations requiring “the

maki ng of difficult judgnments” as to which course to

follow. Although a defendant nmay have a right, even

of constitutional dinmensions, to follow whichever

course he chooses, the Constitution does not by that

t oken al ways forbid requiring himto choose.

(citation omtted).
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demand, pursuant to Rule 3.191(b), mlitates against the notion
that such a defendant has | ost sonme substantial right.

The rule that a defense-requested continuance wai ves Rul e
3.191(a) rights is firm However, the courts have created an
exception to this rule when the delay resulting in the defense
continuance is attributable to state m sconduct, inexcusable
delay in providing discovery, or other violation of defense
di scovery rights. In the event that a defendant requests a
conti nuance due to these inexcusable delays by the state in
provi di ng di scovery, or other bad faith, the conti nuance request
may not constitute a waiver of rights under Rule 3.191, and the
def endant my be entitled to discharge if the continuance
extends the matter beyond the tine limts inthe rule. See State

v. Del Gaudio, 445 So.2d 605 (Fla. 3d DCA), rev. denied 453

So.2d 45 (Fla. 1984). However, in order to benefit from the
rul e, the defendant nust denonstrate that the State’ s di scovery
violation “inpeded the defense preparations; that is, whether
t he defense was prejudiced by the discovery violation so that a
continuance was in fact required in order for the defense to be
prepared properly to defend against the charge before the

expiration of the speedy trial time limts.” Stridironyv. State,

672 So.2d 871, 872 (Fla. 3d DCA 1996); see also State v. Guznan,

697 So.2d 1263 (Fla. 3d DCA 1997).°3

Al so note that the failure of a witness to appear for
deposition “does not in any way violate the discovery rules or
i npeded the preparation of the defense” for the purposes of
this rule. Colby v. McNeill, 595 So.2d 115 (Fla. 3d DCA 1992).
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Turning to the case at bar, Respondent repeatedly clained
that the State had conmmtted discovery violations, which the
State denied. The trial court found that the State “clearly”
furni shed di scovery to Respondent |ate (R 107). This ruling was
erroneous and contrary to the record. Although Respondent filed
a discovery demand | ong before the information was filed, the
State was not obligated to provide any discovery to Respondent

until the information was filed. Pura v. State, 789 So.2d 436

(Fla. 5th DCA 2001). The State filed the information on August
19, 1999, along with responses to Respondent’s earlier-filed
demand. At the hearing on Respondent’s notice of expiration,
hel d on August 26, 1999, Respondent indicated that he coul d not
be prepared for trial within the recapture period. The next
day, August 27, Appellant filed a motion for continuance. At
that point it had been eight days since the information was
filed. At that tinme, the State had comm tted absolutely no
di scovery violation, as the discovery rule allows 15 days to
serve the defendant with discovery responses. Fla. R Crim P.
3.220(b)(1). Even if Respondent w shed to quibble with the
sufficiency of the response, Respondent cannot point to a single
provi sion of the discovery rules that the State had viol ated as
of August 27, 1999, the day he noved to continue the trial

Respondent’s request for continuance was not necessitated by
St ate discovery violations, and any suggestion to the contrary

is fal se.
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Even if Respondent could sonmehow denonstrate a discovery
violation, he failed to denpnstrate that such violation was
mat eri al and prejudiced himin preparing his case. The State
asserted that it was willing to try Respondent with only one
witness if necessary, and could provide the wtness for
deposition on short notice (R 87). In short, Respondent’s
request for a continuance had nothing to do with any all eged
State discovery violation. As the record shows no State
di scovery violation or other State m sconduct, Respondent’s
conti nuance should have constituted a waiver of rights under
Rule 3.191(a). The trial court and district court bel ow erred
in ruling otherw se.

The Fourth District’s decision in Banks v. State, 691 So. 2d

490 (Fla. 4th DCA)(en banc), rev. denied 699 So.2d 1371 (Fla.

1997), is instructive regarding each of these matters. I n
Banks, the State charged the defendant on April 24. Defendant
filed a not-guilty plea and a demand for reciprocal on My 4.
The trial was set for My 26. At cal endar call on May 22,
def ense counsel indicated that he was not ready for trial and
requested a continuance because he had not received the full
di scovery fromthe state until My 20. Banks at 491.

The defendant in Banks requested that any continuance be
“charged to” the State, which the trial court denied. The court
granted the continuance. The trial was subsequently continued

again and trial comenced in Novenber, 207 days after the
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arrest, after the trial court denied defendant’s notion for
di scharge pursuant to Rule 3.191. |d.

The Banks court began its analysis by stating the general
princi pl e:

As a general rule, a defense request for
conti nuance, absent state m sconduct,
i nexcusabl e delay in providing discovery, or
ot her violation of defense discovery rights,
wai ves the 175 day “speedy trial” time and
the defendant’s right to di scharge pursuant
to crimnal procedure rule 3.191(a).
ld. at 491-492 (citations omtted).

The court noted that the State commtted no discovery
violation, nor did the record show any m sconduct or intentional
delay by the State in furnishing discovery, nor any contention
that the State was seeking sone tactical advantage by the tinme
taken in obtaining and furnishing the discovery material.
Def endant sinply argued that he was not prepared and did not
have sufficient tine to prepare for trial. 1d.

The Banks court then rejected the notion that “chargi ng” the
continuance to the defendant would unreasonably force himto
choose between two constitutional rights:

The speedy trial right at issue here is not
one of constitutional dinmension and clearly
may be waived. Fonte; Fraser. Nor is the
def endant’ s lack of fault, or even possible
def ense prejudice, a determning factor in

deci di ng whet her speedy trial was waived by
the defense being unavailable for trial.

See State ex rel. Butler v. Cullen, 253
So.2d 861 (Fla. 1971); Fonte; Fraser;
Bl ackstock. In any event, Appellant is not

prejudi ced, as the defense at all tines had
avai |l abl e the 50 day speedy trial by demand
remedy provided under rule 3.191, as well
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as speedy trial principles avail able under
the state and U. S. constitutions.

Banks at 492.

The Banks court concluded that the state did not violate
di scovery requirenents, nor engage in any bad faith.
Accordingly, the defendant’s conti nuance request constituted a
wai ver of speedy-trial rights under Rule 3.191(a), and he was
not entitled to discharge after the speedy-trial period had run.

Banks anply denonstrates why the district court decisionin
this case is incorrect. A defendant who is “forced” to request
a continuance due to inadequate preparation tine does not waive

his constitutional right to a speedy trial, which is different

fromthe right derived by Rule 3.191. See Barker v. W ngo, 407
U.S. 514 (1972). In fact, the defendant has not even wai ved all
of his rights under the rule: a defendant who waives his rights
under Rule 3.191(a) may still demand a speedy trial within 50
days in accordance with Rule 3.191(b).

In short, the notion that a defendant who npves a
continuance due to lack of preparation has forfeited a
constitutional right in exchange for another s false.
Respondent here, |ike the defendant in Banks, still retained his
constitutional right to a speedy trial, as well as his right to
demand a speedy trial under Rule 3.191(a). A crimnal defendant
is not guaranteed any particular anount of tine to prepare a
case w thout waiving sonme portions of the speedy-trial-rule
rights. Unless the defendant can show that delays are due to
material, prejudicial discovery violations or other state
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m sconduct, he or she may be required to give up sonme portion of
his rights under the rule if he or she does not believe that an
adequat e defense can be prepared before trial. Numerous cases
in this State have correctly made this point of |aw, and the
district court below erred in relying on old, incorrect cases
nmerely because they were decided in its district. The State
respectfully requests this Court to resolve the conflict between
this case and the numerous cases from other districts in the
State’s favor.
b. The correct rule of |aw stated above applies

with even greater force today, due to mmjor

amendnents to the speedy-trial rule since

the 1970s have fundanmentally altered the

speedy trial rule procedures

The rul e of |aw enunci ated above applies with even greater
force to the case at bar, due to the addition of the “period of
recapture” to the speedy-trial rule and the particular facts of
this case. A short historical review of the rule will place
this issue in perspective.

Prior to 1984, under Rule 3.191, crim nal defendants had an
explicit right to be tried within a certain number of days (180
days for a felony), and “if not brought to trial within such
time shall wupon notion timely filed with the court having
jurisdiction and served upon the prosecuting attorney be forever
di scharged from the crine.” Rule 3.191(a)(1) (1983).
Accordingly, prior to 1984, a defendant could truthfully assert

that he or she had a “right” to be tried within a certain number

of days fromthe date of arrest.
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This right was significantly altered in 1984 when thi s Court
added the recapture provision to the speedy-trial rule. The

Fl ori da Bar Re: Anendnent to Rul es-Crim nal Procedure, 462 So.2d

386 (Fla. 1984). Pursuant to the 1984 anmendnent, a defendant
coul d nove for di scharge when t he basic speedy-trial period (now
175 days for felony charges) expired, but could not be
di scharged unless the State failed to try himw thin the 15-day
recapture period.

This alteration was further clarified in 1992, when the
speedy-trial rule was agai n amended to prohibit a defendant from
even filing a notion for discharge until after he or she had
filed a notice of expiration of the speedy-trial period and had

not been tried within the recapture period. In re Amendnents to

Florida Rules of Crim nal Procedure, 606 So.2d 227 (Fla. 1992).

The significance of the change in a defendant’s right to a
speedy-trial since 1984 cannot be overstated. Under the rule as
it has read since at |east 1992, a person charged with a fel ony
no | onger has a free-standing right to a trial within a certain
nunber of days after arrest. The only right that a defendant
charged with a felony possesses under the current, basic speedy-
trial rule is to require the State to try himor her within 15
days, in the event that 175 days has passed since arrest. The
speedy-trial rule is no longer self-executing: until a defendant
takes the affirmative step of filing a notice of expiration, the
State has no obligation under the rule to try the defendant

within any particular time. State v. G bson, 783 So.2d 1155,
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1158 (Fla. 5th DCA 2001) (“The provisions of rule 3.191 make it
evident that the rule is not self executing: it requires the
def endant to take certain steps to trigger application of rule

3.191(p)(3) which wll either ensure a speedy trial or a

di scharge fromthe alleged crinme); State v. Robinson, 744 So.2d
1151, 1153 (Fla. 1st DCA 1999):

Florida Rule of Crimnal Procedure 3.191

(the speedy trial rul e) i's not

sel f-executing. The tinme limts set out in

that rule are triggered either by a demand

for speedy trial as contenplated by rule

3.191(b), or by a notice that the prescribed

ti me periods have expired as contenpl ated by

rule 3.191(p)(2).

Under the current rule, if the State fails to try a felony
within 175 days of arrest, the defendant becones entitled not to
a discharge, or even to nove for a discharge, but only to
require the State to try himor her within 15 days of filing a
notice that time has expired. Fla. R Crim P. 3.191(a) & (p)
(2000). As long as the information is filed within the speedy
trial time,* the only right a defendant has under the current
rul e, when the State does not try himw thin 175 days of arrest,
is to demand a trial within fifteen days of such demand.

Respondent availed hinmself of his right under the rule by
filing a notice of expiration imediately upon receiving the

information, five days after 175 days had passed since arrest.

4f the State fails to file the information until after
t he basic, 175-day period, the State is not entitled to the
recapture period and the defendant is entitled to i medi ate
di scharge. Genden v. Fuller, 648 So.2d 1183 (Fla. 1994).
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It is essential to recognize that at that time, the case was not
schedul ed for trial. By filing the notice, Respondent was
i nvoking his right under Rule 3.191(p) to be tried within 15
days. The State responded by asserting that it was ready for
trial within 15 days, and accordingly, the trial court schedul ed
the trial for a date within the recapture wi ndow. Even though
this was exactly the remedy to whi ch Respondent was entitled, he
bal ked and refused to go to trial during that time, clainng
that he was unprepared. I nstead, Respondent asked for a
continuance, and then blaned the State for necessitating the
continuance by filing the information so “late.” Respondent’s
actions raise two questions: first, if Respondent was not
prepared to go to trial within 15 days, why did he invoke his
right to require a trial within 15 days? And second, if the
trial was schedul ed solely at his instance (by filing the notice
of expiration), but he nonetheless noved to continue the tri al
because he was unprepared, how can he claim that the State’s
actions forced himto request a continuance?

The answer to the first question cannot be, “because he had
a right under the rule to a trial within 175 days, plus 15 days
for recapture.” Again, Respondent had no free-standing right
under the rule to be tried within any nunber of days. His only
right, if the 175-period had expired, was to demand trial within
15 days of such demand. The exercise of this right nmust require

that the nmovant hinmself will be prepared for trial within 15
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days. Any other result would allow unscrupul ous abuse of the
speedy-trial rule.

In fact, the answer to these questions is obvious:
Respondent was not seeking a speedy trial, which the State was
willing to give him rather, he was seeking a speedy di scharge.

See State v. Thomms, 659 So.2d 1322, 1324 (Fla. 3d DCA

1995) (Cope, J., concurring)(“The purpose of the speedy tria
rule is to assure a speedy trial, not a speedy discharge”).
While the State nmay have filed the information at the outside
l[imt of the time permtted by the speedy-trial rule, it was
still within the proper tine. The State did not seek to set the
case for trial immediately after the it filed the information;
the case was set for trial only after Respondent invoked his
right to demand trial wthin 15 days. Respondent was not
conpelled to take this action; Respondent could have taken the
time to prepare his case to his satisfaction, and then could
have filed his notice of expiration of the speedy-trial period
to demand trial within 15 days. Fla. R Crim P. 3.191(p)(2)
(1999) (“The defendant may, at any time after the expiration of
the prescribed time period, file a notice of expiration of

speedy trial tine").?® The rule does not require, or even

The | anguage of this subdivision has been altered since
1999, when Respondent here filed his notice of expiration, to
read: “At any time after the expiration of the prescribed tine
period, the defendant may file a separate pleading entitled
“Notice of Expiration of Speedy Trial Tine,  and serve a copy
on the prosecuting authority. This amendnent does not alter
the | egal effect of a notice of expiration.
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contenpl ate, a defendant to dash off a notice of expiration
i mmedi at el y upon di scovering that the tine period set forth in
Rule 3.191(a) has expired (as Respondent did in this case).
Filing such a notice, knowing that a trial will be schedul ed as
a direct result of the notice, but w thout being prepared for
such a trial, makes it appear that Respondent never had any
intention of receiving the speedy trial that he was offered.

The trial court accepted Respondent’s contention that he was
forced “to choose between the right to a speedy trial and the
right to be prepared to proceed with a defense” (R 105). As
st at ed above, this choice was illusory. However, this “choice”
is even nore fallacious when the recapture period is taken into
account. Again, Respondent’s argunent is based in part on the
incorrect notion that a defendant has an absolute right to be
tried within 175 days of arrest, plus 15 days for recapture.
Respondent had no such right: again, he had only the right to
demand trial within 15 days if the State did not try himwth
175 days of arrest.

Thus, with the advent of the recapture period, cases |ike
Wight and Mulryan are not only inconsistent with cases out of
other districts, but they are based on a premse that is no
| onger true. In 1975, if a case had not been schedul ed for
trial before the 180-day deadline, the defendant’s renedy was

di scharge. Today, if a case had not been scheduled for tria
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before the 175-day deadline, the renmedy is to affirmatively
demand a trial within 15 days. Since the trial has been
schedul ed at the instance of the defendant, the State and the
court have a reasonabl e expectation that the request is nmade in
good faith and that the defendant is ready to proceed to tri al
in 15 days.

In contrast, in Wight and the other old cases, the trial
was not scheduled solely at the demand of the defendant. As
such, if the State had commtted di scovery violations or engaged
in other m sconduct that caused the defendant to continue the
case, the courts renedied this prejudice by refusing to apply
the rule that a defense continuance waived rights under the
speedy trial rule. Again, this is not the case today.
Appel l ee’s rights, as they are enbodied in the current rule, are
not violated solely because the State files the information on
the | ast day perm ssible, because his only right is to demand
trial within fifteen days from the denmand. If this right is
i nvoked, it should be expected that it is done in good faith
that the novant is prepared for trial during that tine.

The sinple fact ignored by the trial <court is that
Respondent requested a conti nuance not because the State del ay
forced himto be unprepared for trial; but because he hinself
had demanded a trial in 15 days (which the State was willing to
conduct), even though he was unprepared for it. The trial
court’s finding that Respondent filed a “reluctant request for

a continuance” that “was the only option avail abl e under the
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strict requirements of the rule” (R 104), conpletely overl ooks
the fact that no trial was scheduled until Respondent hinself
had demanded that it be schedul ed.

I n summary, the trial court erredin findingthat Respondent
filed a “reluctant request for a continuance” that “was the only
option avail able under the strict requirenments of the rule.”
Thi s request for continuance woul d have been whol Iy unnecessary
if Respondent had not filed his notice of expiration at the
first instance that it was available. The court further erred
inrelying on old cases that construed superseded |l aw in finding
that the filing of the information on the 175th day after arrest
i nproperly forced Respondent to choose between “coequal rights.”
For these reasons, the trial court erred in discharging
Respondent, and the district court erred in affirmng the

di scharge. This Court should reverse and remand for trial.
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| SSUE 11

DD THE TRIAL COURT ERR IN RULING THAT,
AFTER A SUCCESSFUL STATE APPEAL, | T COULD
STI LL DECI DE WHETHER THE STATE HAD FAI LED TO
TRY RESPONDENT W THI N THE RECAPTURE PERI OD
OF RULE 3.191(P), WHEN THE STATE ARGUED THAT
THE RECAPTURE PERI OD NO LONGER APPLI ED AFTER
AN APPEAL AND THAT 3.191(M PROVIDED THE
CORRECT POST- APPEAL SPEEDY- TRI AL PERI OD?

STANDARD OF REVI EW
Pure questions of l|aw are reviewed de novo. Philip J.
Padovano, Florida Appellate Practice 89.4, at 147 (2d ed. 1997);

Rittman v. Allstate Insurance Conpany, 727 So. 2d 391 (Fla. 1st

DCA 1999) .
MERI TS

Even if the State had inproperly failed to try Respondent
during the recapture period because the Respondent’ s conti nuance
was properly “charged to the State,” the State alternatively
asserts that the trial court did not have the authority to
di scharge Respondent follow ng the appeal in Naveira I, as the
basic speedy-trial period set forth in Rule 3.191(a) is
extingui shed when the case is remanded to the trial court
foll owi ng an appeal, and is replaced with a conpletely different
speedy-trial provision set forth in Rule 3.191(m.

Prior to the first appeal in this matter (Naveira |I), the
court concluded that the information was filed on the 176th day
foll owi ng Respondent’s arrest, and that this finding entitled
hi mto di scharge under Rule 3.191. As the trial court concluded
that this finding was dispositive, it did not address any ot her
grounds for discharge raised by Respondent. Naveira | at 1256.
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The State appealed this ruling and the DCA reversed, concl uding
that the trial court had inaccurately cal culated the nunmber of
days since arrest. |d. The DCA explicitly refused to address
any other grounds supporting the discharge order, as those
grounds were not argued on appeal:

The court below as a mtter of |aw
incorrectly included the day of arrest in
the calculation of time for purposes of the
speedy-trial rule. W hence reverse and
remand for consistent proceedings. In so
doi ng, we do not address whether there may
be other grounds for discharging Naveira.
Al t hough this collateral issue was briefly
addressed bel ow, the trial judge declined to
rule after noting that her ruling with
respect to calculation of the speedy-trial
time was di spositive of the case. Moreover,
the collateral issue was not addressed by
either Naveira or the State on appeal.

On remand, the State argued that Rule 3.191(m permtted the
State to try Respondent within 90 days following the Naveira |
mandat e, notw thstanding the speedy-trial status of the case
prior to the first appeal. Rule 3.191(m reads:

Effect of M strial; Appeal; Order of New
Trial. A person who is to be tried again or
whose trial has been del ayed by an appeal by
the state or the defendant shall be brought
to trial within 90 days from the date of
declaration of a mstrial by the trial
court, the date of an order by the trial
court granting a new trial, the date of an
order by the trial court granting a notion
in arrest of judgnment, or the date of
receipt by the trial court of a mandate,
order, or notice of whatever form from an
appellate or other reviewing court that
makes possible a new trial for t he
def endant, whichever is last in time. If a
def endant is not brought to trial within the
prescribed tine periods, the defendant shall
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be entitled to the appropriate renmedy as set
forth in subdivision (p) (enphasis added).

Accordingly, the State argued that the trial court could not
consi der Respondent’s other ground for discharge (i.e., that the
State had not tried himw thin the recapture period under Rule
3.191(p)), because Rule 3.191(nm gives the State 90 days to try
a defendant follow ng an appeal, regardl ess of the speedy-tri al
status of the case prior to the appeal. The trial court
rejected this argunent, concluding that Naveira | authorized it
to reconsider the recapture argunent that was not addressed in
the first appeal, and to discharge Respondent if it found that
the State had inproperly failed to try himwithin the recapture
period, irrespective of the requirenents of Rule 3.191(m (R
101, 103, 124). The trial court then ordered another discharge
on this other ground (R 101-109).

The St ate agai n appeal ed, arguing in part that Rule 3.191(m
controlled all post-appeal speedy-trial matters, regardl ess of
t he speedy-trial status of the case prior to the appeal. The
DCA rejected this argunent as foll ows:

We are satisfied that the panel deciding the
first appeal intended to permt the
alternative ground for discharge to be
consi dered on remand because the trial court
had not previously addressed it. Therefore,
appellee did not waive his right to raise
that 1issue on remand, and the 90-day
extension afforded by rule 3.191(m would

not cone into play unless the trial court
deni ed the notion for discharge.
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Naveira Il at 767. This ruling directly and expressly conflicts

with this Court’'s decision in State v. Rohm 645 So. 2d 968

(Fla. 1994).

This case is materially identical to Rohm In Rohm the
State failed to try the defendant within the speedy-trial
peri od. State v. Rohm 596 So.2d 1271 (Fla. 4th DCA

1992) (earlier proceeding). The defendant noved for discharge,
and the State argued that it was entitled to the 15-day
recapture period. The trial court disagreed and discharged
def endant. Rohm 596 So.2d at 1271. The State appeal ed, and the
district court reversed, holding that the State was entitled to
try the defendant within the 15-day recapture period. [d. On
remand, the trial court granted Rohm s notion for di scharge when
the State failed to bring himto trial within 15 days foll ow ng
t he mandate. Rohm 645 So.2d at 969. The trial court held the
state was only entitled to the 15-day w ndow period it had
earlier been denied, and not the 90-day period provided in Rule
3.192(m. l1d. The district court affirmed. 1d.
This Court reversed the district court, ruling:

We hold that the 90-day speedy trial period

provided in Florida Rule of Cri m nal

Procedure 3.191(m applies whenever a trial

has been del ayed by appeal .
ld. at 968. Rohm clearly holds that follow ng any appeal, the
State has 90 days to try the defendant:

Rule 3.191(m sets forth a wuniform tinme

period within which a person nust be brought

to trial when that person’s trial has been

del ayed by certain events, including an

appeal .
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|d. at 969.

The supreme court recognized that the effect of Rule
3.191(m is to extend the speedy-trial period in sone cases, but
this did not alter this interpretation of the rule:

We acknow edge that in many instances the

rul e has the effect of enlarging the overall

speedy trial tinme already extended by an

appeal. Both before and after the 1980

amendment [to the current Rule 3.191(m],

t here have been appeal s taken when there was

little of t he basi c 180- day peri od

remai ni ng, not unlike the 15-day period in

di spute here. No doubt that will continue to

occur. However, the policy choice was made

to substitute an express and uniform tinme

period, albeit usually a |longer one, rather

than attenpting to conpute an appropriate

time period for trial after appeal in each

case.
Thus, Rohm unanbi guously holds that Rule 3.191(m expresses a
policy that the State will be given 90 days foll ow ng an appeal
to try a defendant whose trial has been delayed by such appeal,
no matter what the speedy-trial status of the case was prior to
t he appeal.

In spite of Rohnmis clear holding that Rule 3.191(m set a
uni form speedy-trial period applicable to all post-appeal
matters, the DCA bel ow expressly provides two exceptions not
aut horized by Rohm First, the DCA indicated that Rule 3.191(m
did not apply because “the panel deciding the first appeal
intended to permt the alternative ground for discharge to be
consi dered on remand because the trial court had not previously

addressed it.” Naveira Il at 767. | f the panel deciding the

first appeal had so ruled that this situation constitutes an
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exception to the clear |anguage of Rule 3.191(m, then such
ruling directly and expressly conflicts with this Court’s ruling

in State v. Rohm

The fact that the trial court had not addressed the
recapture issue in its first order dischargi ng Respondent did
not entitle it to address the issue on remand foll owi ng Naveira
L. The issue before this Court in Naveira | was whether the
trial court erred in granting Appellee’ s notion for discharge.
The court was not required to provide any witten reasons at all
for its first discharge of Respondent; the court could have
sinply ruled that Respondent was discharged pursuant to Rule
3.191. This is why only the propriety of the ruling itself is
reviewed, and the reasons for the denial are reviewed only to

the extent argued by the parties. See Caso v. State, 524 So. 2d

422, 424 (Fla. 1988), cert. denied, 488 U.S. 870 (1988) (deci sion

will be affirmed even where based on erroneous reasoni ng); &G ant
v. State, 474 So.2d 259, 260 (Fla. 1st DCA 1985)(trial court may
be “right for the wong reason”). Moreover, because the trial
court’s decision is presuned correct, to support that
deci sion, “the appel |l ee can present any argunment supported by the
record even if not expressly asserted in the | ower court.” Dade

County School Bd. v. Radio Station WOBA, 731 So. 2d 638 (Fla.

1999).
The State is not arguing a general principle that an
appellee’s failure to make an argunent on appeal waives that

party’s ability to properly make that argunment in subsequent
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proceedi ngs. However, in this particular instance, the failure

to raise such grounds does in fact have that effect. Thi s
result is a product of the speedy-trial rule itself. After an
appeal , the basic speedy-trial period (175 days, plus recapture
period) is extinguished and is replaced by a new, different 90-

day period. Fla. R Crim P. 3.191(m; State v. Rohm

Accordingly, any reasons to support an order discharging him
because the State failed to conply with the basic speedy-tri al
period are extingui shed foll owi ng an appeal, because that basic
speedy-trial period is nmooted after an appeal. This is the

cl ear hol ding of Rohm supra. The State had 90 days fromthis

Court’s mandate in Naveira | to try Appellee, regardl ess of the
speedy-trial status before the appeal was taken. Accordingly,

any issue regarding the earlier, basic speedy-trial period is

noot .

Thus, if Appellee had any alternate grounds to support the
correctness of trial court’s ruling in Naveira I, he should have
rai sed them there. I f Appellee believed that the “collatera

i ssue” discussed in Naveira | supported the correctness of the
di scharge order, he should have argued that, even if the trial
court was incorrect in finding that the informtion was not
timely filed, there was still an alternate ground to support the
correctness of the order.

The State asserts that this was what the Naveira | neant

when it stated that it would not address “whether there may be

ot her grounds for discharging Naveira.” This was not an
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invitation to the trial court to reconsider these ot her grounds;
rather, it was an observation that Respondent nade no attenpt to
support the correctness of the trial court’s ruling with other
grounds that may have been available to him The practical
result of Respondent’s failure to raise these grounds at the
first appellate hearing is that he has waived further
consi deration of them

Second, the DCA ruled that “the 90-day extension afforded
by rule 3.191(m would not conme into play unless the trial court
deni ed the notion for discharge.” Again, this ruling directly

and expressly conflicts with State v. Rohm To repeat, Rohm

hol ds that the provisions of Rule 3.191(m apply to all post-
appeal speedy-trial matters, and does not condition the rule’s
applicability on whether a discharge notion after the appeal is
granted or denied. The decision bel ow carves out an explicit
exception to Rule 3.191(m that is directly contrary to this
Court’s holding in Rohm

Even if this ruling were not in direct conflict with Rohm
it would be incorrect. The DCA ruled that if the trial court
had deni ed Respondent’s renewed notion for discharge upon
remand from Naveira |, then the State woul d have had 90 days to
try Respondent following the denial, pursuant to Rule 3.191(m.
In fact, if the trial court had denied the notion for discharge
upon remand, it could only have done so because it found that
Respondent’s conti nuance waived his Rule 3.191 rights, and

shoul d not have been “charged to the State.” |If this were the
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case, the waiver of Rule 3.191 rights would have included the
right to be tried within 90 days following remand from an

appellate court in accordance with Rule 3.191(m . See Koshel v.

State, 689 So.2d 1229, 1230 (Fla. 5th DCA 1997):

A waiver of speedy trial wai ves all
provisions of the speedy trial rul e,
including the 90-day provision of rule
3.191(m, unless otherw se specified in the
written waiver. Thus, Koshel’'s pre-trial
wai ver wai ved the 90-day period established
inrule 3.191(m. See State v. Ryder, 449
So.2d 398 (Fla. 2d DCA), pet. for rev.
deni ed, 456 So.2d 1182 (Fla. 1984) (hol ding

t hat wai ver of speedy tri al applies
t hr oughout t he trial phase of t he
pr oceedi ngs, including a retrial after

mstrial); State ex rel. Gbson v. AQliff,
452 So.2d 110 (Fla. 1st DCA 1984) (hol ding
t hat once a defendant has waived his speedy
trial right, the waiver operates to bar the
assertion of the right to discharge under
rule 3.191 even though the defendant was not
brought to trial within 90 days following a
mstrial). Accordingly, we hold that the
trial court correctly denied Koshel'’s
di scharge noti on.

If the court had deni ed Respondent’s di scharge notion, the
state would have had no obligation to try him w thin 90 days
pursuant to Rule 3.191(m), as that provision would have been
wai ved by the continuance. In such a case, Respondent’s only
remai ning right under the rule would have been to demand a
speedy trial under Rule 3.191(b). Accordingly, the DCA s
conclusion that “the 90-day extension afforded by rule 3.191(m
woul d not conme into play unless the trial court denied the
nmotion for discharge” not only carves out an exception to Rule

3.191(m that conflicts with State v. Rohm but constitutes a

whol Iy incorrect application of the |aw.
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The DCA erred in ruling that the 90-day post-appeal speedy-
trial period of Rule 3.191(m did not apply follow ng renmand
fromNaveira l. Such ruling inmproperly applied the speedy-trial
rule, and in any event, directly conflicted with this Court’s

correct ruling in State v. Rohm This Court should reverse and

remand for trial.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the
deci sion of the District Court of Appeal reported at 807 So.2d
766 shoul d be di sapproved, and the order dischargi ng Respondent

entered in the trial court should be reversed.

SI GNATURE OF ATTORNEY AND CERTI FI CATE OF SERVI CE

| certify that a copy hereof has been furnished to Erik
Courtney, Esqg., 1507 NNW 14th Street, Mam , Florida 33125, by
MAI L on Cctober 23 , 2002.

Respectfully subm tted and served,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

JAMES W ROGERS

Tal | ahassee Bureau Chi ef,
Crim nal Appeals

Fl ori da Bar No. 325791

THOVAS D. W NOKUR
Assi stant Attorney Ceneral
Florida Bar No. 906336

Attorneys for State of Florida
Office of the Attorney Genera
Pl -01, the Capitol

Tal | ahassee, Florida 32399-1050
(850) 414-3300

(850) 922-6674 (Fax)

[ AGOH LO2-1-4838]

- 44 -



CERTI FI CATE OF COMPL| ANCE

| certify that this brief conplies with the font requirenents of

Fla. R App. P. 9.210.

Thomas D. W nokur
Attorney for State of Florida

[T:\BRIEFS\Bri efs - pdf' d\02-633_ini.wd --- 10/24/02,11: 36 anj

- 45 -



I N THE SUPREME COURT OF FLORI DA

STATE OF
FLORI DA,

CASE NO. SC02-633
Petitioner,

V.

JUAN NAVEI RA

Respondent .

| NDEX TO APPENDI X

A. Opi nion or order to be reviewed
B. Chr onol ogy



Appendix A



Appendix B



