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PRELI M NARY STATENMENT

Appel l ant, the State of Florida, the prosecuting authority

in the trial court, wll be referenced in this brief as
Appel l ant, the prosecution, or the State. Appel | ee, Donn
Duncan, the defendant in the trial court, will be referenced in

this brief as Appellee or his proper nane.

The record on appeal consists of el even vol umes, which w |l
be referenced by the letter “R,” followed by any appropriate
page nunber.

Al'l bol d-type enphasis is supplied, and all other enphasis
is contained within original quotations unless the contrary is

i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

The trial court set out the facts and procedural history of
the instant case as follows:
The facts of this case, as set forth by the

Suprenme Court of Florida in Duncan v. State, 619 So. 2d
279, 280 (Fla. 1993), as follows:

On the norning of Decenber 29, 1990, Donn A
Duncan nurdered his fiancee, Deborah Bauer. At the
time of the murder, Duncan was living with Deborah
Bauer, Deborah's daughter, Carrieanne Bauer, and her
not her, Antoinette Bl akeley. During the evening hours
of Decenmber 28, 1990, Deborah |left the house
apparently to go drinking. Duncan left a short tinme
| ater. When Duncan returned hone around 8:30 p.m, he
told Antoinette that Deborah would not be home until
| ater because she had gone off with a guy who was
goi ng to buy her beer because Duncan had refused to do
So. Duncan also told Antoinette to ask Deborah to
sl eep on the couch because he did not want to argue
with her and that he would be | eaving in the norning.
Duncan then went into the bedroom where he renmmined
until the next norning.



When Deborah returned around 10:30 p.m, her
not her told her not to go into the bedroom because
Duncan did not want to be bothered. A short time
| ater Deborah went into the bedroom to get sone
cigarettes but Ileft the room after a couple of
m nutes. Neither Antoinette nor Carrieanne heard any
arguing or fighting while Deborah was in the room
Deborah slept in the living room w th her nother and
daughter, neither of whom was aware of any further
contact between Duncan and Deborah during the night.

The next norni ng, Deborah went outside to snoke a

cigarette. Whi |l e Deborah was on the front porch,
Duncan got up. Antoi nette told him "there is the
door," indicating that he should |l eave. After he and

Ant oi nette exchanged words, Duncan put on a jacket and
wal ked out on the porch where Deborah was sitting,
snmoking a cigarette. Duncan stood behi nd Deborah for
a few seconds and then stabbed her nultiple times with
a kitchen knife he had hidden in his jacket. When
Carrieanne responded to her nmother's screans, Duncan
approached Carrieanne with the knife and asked, "You
want it too?" Bel i eving Duncan woul d stab her too
Carrieanne ran and hid in the closet.

When Ant oi nette asked a nei ghbor who had wi t nessed
the attack to call 911 because her daughter had been

st abbed, Duncan said, "Yeah, | did it on purpose.
"Il sit here and wait for the cops.” Duncan, who
had thrown the knife on the ground, then waited until
police arrived. Upon their arrival, Duncan told
police, "I stabbed her." After being advised of his

ri ghts, Duncan told police that he and the victimhad
been arguing and that he renmenbered goi ng outside and
stabbing her twce. In a signed statenent, Duncan
wr ot e:

| wal ked out the door with the knife and stabbed
Debbie as she was sitting on the stoop. | think I
st abbed her twi ce. | saw her go off with two guys
| ast night she came home about 1:00 a.m and | guess
| went nuts.

Deborah Bauer died two hours after the attack.
The cause of death was a stab wound to the right
chest. According to the nmedical exam ner, the victim
al so had suffered two |ife threatening wounds to the
back and three defensive wounds, one to each arm and
one to her |eg.

Duncan was charged with and convicted of the
first-degree nurder of Deborah Bauer and aggravated
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assault on Carrieanne Bauer. He was sentenced to
three and one-half years' i nprisonment on the
aggravat ed assault. In accordance with the jury's
twel ve-to-zero recomendation of death, the tria
j udge sentenced Duncan to death for the first-degree
mur der .

I n aggravation, the trial court found that Duncan
had previously been convicted of a felony involving
the use or threat of violence--the aggravated assault
on Carrieanne and the second-degree murder of a fell ow
inmate in 1969. In mtigation, the trial «court
considered the following fifteen mtigating factors
urged by the defendant: 1) Duncan's chil dhood and
upbringi ng saddl ed hi mw th an enotional handi cap; 2)
Duncan's ability to conform his conduct to the
requi renments of the |aw was substantially inpaired at
the tinme of the crine; 3) Duncan was under the
i nfluence of extrenme nental or enotional disturbance
at the time of the killing; 4) the defendant was
under the influence of alcohol at the time of the
killing; 5) the killing was not for financial gain;
6) the killing did not create a great risk of death to
many persons; 7) the killing did not occur while
Duncan was committing another crine; 8) the victim
was not a stranger; 9) the victim was not a child;
10) Duncan was a good, dependable, and capable
enpl oyee; 11) Duncan was a good |I|istener and
supportive friend, 12) Duncan had satisfactorily
conpleted his parole and was di scharged from parol e;
13) Duncan confessed to the killing; 14) the killing
cane as a result of and subsequent to a donestic
di sput e; 15) Deborah Bauer chose Donn Duncan to be
her husband.

Al'l issues on appeal concerned the sentencing
phase of the trial. M. Duncan raised the follow ng
claims: 1) his death sentence is disproportionate and
is cruel or unusual punishment; 2) it was reversible
error to admt a gruesonme photograph of the victim of
the 1969 nurder; and 3) the trial court erred in
refusing to give nunmerous special jury instructions.
Duncan, 619 So.2d at 281. The Supreme Court of
Florida affirmed M. Duncan’s conviction and sentence.

The State cross-appealed the trial court's findings
that 1) M. Duncan was under the influence of al cohol
at the tine of the nurder; 2) Duncan was under the
i nfluence of extrenme nental or enotional disturbance
at the time of the nurder; and 3) M. Duncan's ability
to conform his conduct to the requirenments of the | aw
was substantially inpaired. The Supreme Court agreed
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with the State, and found that there was sufficient

evidentiary basis for the <challenged findings.

Duncan, 619 So.2d at 282.

(R, 1757-59).

On May 2, 1995, Duncan filed a Motion to Vacate Judgnents
of Conviction and Sentences with Special Request for Leave to
Amend. (R, 784-820). On July 10, 1998, the circuit court held
a Huff hearing to determ ne whet her an evidentiary hearing would
be required on the clainms raised in M. Duncan’s notion. The
circuit court found that an evidentiary hearing would be
required on the follow ng clains:

1. Claim VIII - only as to sub-clains of ineffective

assi stance of counsel at guilt phase as the relate to

mental health issues and to concession of guilt

2. Claiml X - ineffective assi stance of counsel at the penalty
phase
3. Claim X - only as Clains VIII and |IX inpact Claim X

regardi ng counsel’s alleged ineffectiveness as it relates

to nental health experts.

On Decenber 14, 1999, the circuit court held an evidentiary
heari ng which was continued on June 12 and June 13, 2000. At
t hat hearing, Duncan presented the follow ng w tnesses: Edw n
Cluster, Janet Felty, trial defense attorney Robert Larr, trial
def ense attorney Louis Lorincz, Francis Eugene Miul cahy, Jonat han
Li pman, and Robert Berland. The State presented the follow ng

w tnesses: Janmes Upson, Jeff Jackson, Renee Boudreaux, Don



Nazar chuk, Keith Hubbard, M chael Stenkanp, Antoinette Bl akely,
Carri eann Bauer, and trial defense attorney Lou Lorincz.
(R, 1759-60).

The trial court nade the following findings of fact

regardi ng “SUBCLAIM | X-A:”

M . Duncan cl aims t hat counsel was i neffective for
failing to introduce available nental heal t h
mtigation that could have led the jury to recomend
alife sentence. At the evidentiary hearing, the Court
heard testinony fromDr. Berland about the information
he had avail able to himbefore M. Duncan's trial and
t he opinion he had formed based on that information:

| had testing data which indicated to nme the existence of
mental illness, significant biologically-determ ned nental
illness, psychosis, but in very hidden anmbulatory form
meani ng he could wal k and tal k and woul dn't | ook the part.
| also had testing which suggested brain injury, cortical
brain injury, but no definitive history of head injury from
hi m

So as has been my customsince 1980 or 81, | sought contact
with some lay w tne,5aes who would have had intimte
know edge of him ny favorite formal w tnesses being ex-
wives and ex-girlfriends and finally tracked down one of
his ex-wives with whom | spoke in | believe it was June
of ' 91, early in June, June 4th, | think, and she was
menor abl e to me because, one, she corroborated synptons of
a psychotic disturbance in himthat | detected in his very
hi dden MWPL She al so corroborated sonme other things such
as significant drug abuse.

But for reasons that | have absolutely no recollection of,
I did not continue down the road suggested by that |ay
witness and the case basically was term nated at that
poi nt .

Q You said that you don't recollect why you didn't
conti nue down the road suggested by the w tness?

A: | have no recoll ection of what ny interactions were with
M. Lorincz at all, I don't -- | don't recall having been
given an explanation. | just know that the file went that

far, that was what | would call a break-through w tness and
then it just ended and | have no recollection as to why.



Q Wuld that be sonething on your own that you would not
pursue?

A Well, again, fromny point of view, that was a break-
t hr ough wi t ness whi ch confirnmed what | knew. The MWPI never
lies in my experience. And sonmetinmes it's hard to find the
corroboration that you know will exist out there but once
you open the door, then you know there's nore out there.
So nmy normal reaction to that kind of a situation would
have been to pursue nore |lay witnesses, |'ve been ready to
go to trial in cases where all | had were lay wtness
evi dence and not hing usable fromthe defendant.

In one case |I'm thinking of, we were going to go on
attempted first degree nurder case where the defendant
faked, different case, he faked all of his responses to ne
so | had nothing fromhimbut I had excellent data fromall
the lay witnesses, people who hated hi m corroborati ng what
| thought was wong with him and we were ready to go to
trial until the case pled. |,

So ny normal approach would be having now found one
witness, to go ahead and get nobre because it's not
sufficient in nmy opinion, it was enough to tell nme what was
there but | would want nore than that to go to trial on.

Q So if you had been told to continue on and to go get
nore wi tnesses, you woul d have done that?

A: Yes. | kind of basically take a bulldog approach to
t hose things.

Q In 1991, what kind of an evaluation did you do on M.
Duncan?

A: Well, at that time, | did clinical eval -- a clinica
eval uati on or diagnostic evaluation and then at |east made
sone prelimnary efforts, Il  would have made sone
prelimnary efforts to do a clinical |egal evaluation to
| ook at various issues where nental, health issues are
raised in the | egal context.

Q What is a diagnostic eval uation?

A Well, I"mjust trying to find out initially if there's
evi dence of nental illness. Inmnmy case, | look primarily at
psychosis just because | believe that's the main kind of
mental illness that has enough inpact on soneone to nmake a

difference in the crimnal justice system

Q And what is a clinical |egal evaluation?



A: That is where you're assessing, if you find they're
mentally ill and/or and of extrene low intellect, then you
| ook at issues |ike whether they're conpetent to proceed to
trial, sane at the tine of the offense, capable of form ng
specific intent, whether there's evidence of mtigation for
capi tal sentencing, those kind of clinical |egal issues.

(See transcript pages J25-J27).

Dr. Berland also testified as to specific information that
he found about M. Duncan's nental health:

Q So the MWI that you adm nistered in 1991, what does
t hat show about M. Duncan?

A: Just that the issue that | was trying to discern with it
was is there evidence of psychosis. And in nmy opinion,
there was evidence of a chronic psychotic disturbance in
his MVPI responses.

Q And you had that information back in 1991 when you were
working on the -on this before M. Duncan went to trial?

A. Yes. | _adm nistered the MWI on March 26th, '91, and |
normally score it the sane day or the next day. The MWPI's
are a favorite of mne and | can't wait to see the results
so | score them very quickly.

Q And woul d you have rel ayed that information to the tri al
attorney, to M. Duncan's trial attorney?

A It's always been ny customto call and keep people up
with ny findings as | develop them | don't recall when |
began actually faxing profiles to people, I can't say that
| did that back then. My custompretty much since |'ve had
access to a fax has been to fax thema copy of the profile
for their file so that -- explainit to themon the phone,
so | have no direct recollection of interacting with him
and I, of course, didn't bring my tine | ogs fromnmy vehicle
with me but it was ny uniform custom since | began doing
this to relate the findings to the attorney as | found
them especially this initial one. | always give the MWPI
first and that's sort of the key to the door.

Do we even think we're going to have anything to work with
or not? So typically I"minvolved in discussing with them
yes, there is something to work on or no, the MWPI doesn't
appear to show anything and, you know, I will | ook at sone
ot her things but the chances of there being anything go
down dramatically.

Q But in this case, the MWI did show sonmething to you?
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A: That was ny opinion then and now, yes.

Q You nentioned that those results could be subject to
di spute. Is there sonething else that you would do to try
to substantiate your view on that?

A: Well, as | said, | don't believe in relying on one data
source anyway but knowi ng the arena which is operated, |
woul dn't go in relying just on these data because they're
subtle, he is trying very hard to hide and it would be
subject to sone dispute by people as to whether this

represented nental illness, though to ne it did. What this
was to ne was a pronpting to go |ooking in other avenues
for evidence of nmental illness.

Q. The MWI that you admnistered in 1991, did you find
any evidence of malingering?

A: No. The opposite. That he was trying to suppress or hide
mental ill ness.

(See transcript pages J40-J42).

Dr. Berland went on to discuss his the significance of his
test results, his interviews of M. Duncan, and his
interviews of |lay wi tnesses. (See transcript pages J79-
J81). When asked whether he had been prepared to testify
about his opinion at M. Duncan's trial, Dr. Berland said
t hat he had been:

Q Al right. 1'm saying the basis of what you could
testify to that it was extrene, what you knew about M.
Duncan?

A: The basis for being able to testify that he was nentally
iz

Q Right.

A: Yes. | had that then, | felt the conbined inpact of --
or inmport, I'msorry, of his MWI, his WAI'S, and especially
the responses | got from Dianne Goodman told nme he had
psychoti c di sturbance that may, in fact, have been at | east
in part secondary to a brain injury.

Q So, if M. Lorincz had called you in 1991 to testify,
you could have testified to all those things that woul d be
the basis for the statutory mnimal mtigator of under
extreme mental or enotional disturbance and then left it to
the jury to decide whether or not it was extrene?



A: | think | see what you're saying. | could have testified

as to what | just said. | would think it would be a better
presentation to go forward with nore lay wi tnesses but if
this was all | had, it was enough to convince ne that | had

sonet hi ng substanti al .

Q@ Okay. And you also, as far as the other mninmm
mtigator that -- the person's ability to conform his
conduct to the law or appreciate the crimnality of his
conduct was substantially inpaired, you had the basis to
present that to a jury that that finding could have been
made?

A: One part of that dichotony, that his capacity to conform
his conduct to the requirenents of |aw was inpaired and
again the question is at that tinme, what does substanti al
mean.

Q Okay. And that would have been -- but you would have
been able to present things to the jury from which they
woul d have been able to find that?

A: 1 would have been able to present the inpact of his
mental illness conpounded by his recent history of drug and
al cohol use on his nental state, yes.

(See transcript page J82-J83).

Dr. Berland was unable to remenber the content of his
comruni cations with M. Lorincz, and his notes indicated
only m nimal consultation. (See transcript pages J72-J77).
He indicated that he certainly would have informed M.
Lorincz of his opinion that M. Duncan had a hidden
psychosis. (See transcript pages J122-J123). Dr. Berland
went on to explain that had he been given the opportunity
to do so, he would have continued to investigate M.
Duncan's nental health through additional investigation
into his personal history. (See transcript pages

J90-J92). Dr. Berland also testified that through his

i nvestigation into M. Duncan' s hi story for t he
postconviction proceeding, "he found enough evidence to
present and . . . show the existence of not only one and a

hal f of the statutory mtigator [sic] but a series of seven
addi ti onal nonstatutory mtigators." (See transcript pages
J108, J115-J117). Regardl ess, although he indicated that he
woul d have preferred to conduct additional investigation,
jar. Berland testified definitively that he was prepared to
testify at the penalty phase proceedi ng about M. Duncan's
mental health problenms. (See transcript pages J153-J156).

Based on Dr. Berland' s testinony, the Court finds that
counsel knew or should have known of the existence of
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various mtigating factors that could have been presented
during the penalty phase. The onus is therefore on the
State to denonstrate that counsel had a valid strategic or
tactical basis for declining to present those factors.

M. Lorincz testified as to his decision not to call Dr.
Berl and. (See transcript pages J372-J377). The State asked
hi m about his deci sion:

Q Can you tell ne some nore about the other nental health
or substance abuse issues and your thinking on whether or
not to call Dr. Berland and what that was?

A: | had oral communications with Dr. Berland concerning
M. Duncan. | did not obtain a witten report from him
concerning his findings. | did not note in ny files our
conversations, just at the time | made an eval uation of
what | was told and nade a determ nation that | would not
use Dr. Berland in the penalty phase.

Q Can you recall what your thinking was in that regard?

A: The only thing |I can recall is that in attenmpting to
eval uate the value or detrinment of that testinony was that
it was nore detrinental than val uable.

Q Can you renenber why?
A: No, | can't.

Q But was your final decision made after what you
considered to be Dr. Berland's full input of the work he
had done to that point?

A: Based upon what he told me, that ny determ nation was
made based on what he told ne.

Q Okay. And was that a strategic and tactical decision
t hat you nade not to call Dr. Berland that you considered
to be based on your professional judgment in M. Duncan's
best interest?

A: Yes.

Q And do you recall whether or not you al so consulted with
Dr. Berland, with M. Durocher or Trish Cashman or any of
t he ot her experienced attorneys in your office?

A: I"'msure | did but I don't recall. At that tinme, we had
nont hly meetings of what we refer to as the capital defense
maj or crinmes unit. And M. Durocher would have us all
there, we would tal k about our cases for purposes of, one,
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determ ning whether there was the need to get experts
financially backed, et cetera, and, two, for purposes of
suggestions and recomendati ons that anybody woul d have.

So I"msure that Dr. Berland's and his testinony canme up
and was discussed briefly. I would say we did not go into
great depth but certainly it was consi dered, tal ked about.
Q And that's the sonething you took into consideration in
maki ng your ultimte decision not to call Dr. Berland as a
penalty phase wi tness?

A. That's correct. (R, 1768-74).

SUMVARY OF ARGUMENT

In the instant case, although trial counsel could not
remenber the specific strategic and tactical reason(s) he did
not call Dr. Berland to testify, the trial court could conceive
of sound strategic and tactical reasons for deciding not to call
Dr. Berland to testify. (R, 1774). As the trial court “could
concei ve of sound strategic and tactical reasons for deciding
not to call Dr. Berland to testify,” it cannot be disputed that
Duncan failed to prove to the trial court that no conpetent
counsel woul d have taken the action that his counsel did take.
Therefore, it was error for the trial court to conclude that
“Duncan’s allegation ha[d] satisfied the performance prong of

Strickland.”
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ARGUMENT
| SSUE

WHETHER THE TRI AL COURT REVERSI BLY ERRED BY FI NDI NG
THAT “[I]N THE ABSENCE OF A SPECIFIC REASON [FOR
EXPLAI NIl NG WHY DR. BERLAND WAS NOT CALLED TO PRESENT
MENTAL HEALTH M TI GATI ON], THE COURT [ WAS] CONSTRAI NED
TO FI ND THAT MR. DUNCAN S ALLEGATI ON HAD SATI SFI ED THE
PERFORMANCE PRONG OF STRI CKLAND. ”

The State contends that trial counsel’s inability to recal
the specific reason upon which he had based his strategic
decision not to call Dr. Berland to present the nental health
mtigation evidence does not, in and of itself, satisfy the

deficient performance prong of the Strickland test as the

reasonabl eness of a trial counsel’s performance i s an objective
inquiry.
St andard of Review
The issue of whether counsel's performance was deficient
and whet her the deficiency prejudiced the defendant is a m xed
question of law and fact, requiring de novo review. See

Strickland v. Washi ngton, 466 U.S. 668, 698 (1984); Stephens v.

State, 748 So.2d 1028, 1032 (Fla.1999).
Juri sdiction
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This Court has jurisdiction pursuant to article V, section
3(b) (1) of the Florida Constitution.
Ar gunment
The |l egal test to be enployed by a court review ng clains
of ineffective assistance of counsel was set out by the United

States Supreme Court in Strickland v. Washington, 104 S. Ct.

2052, 2065 (1984); accord Wllianms v. Taylor, 120 S.Ct. 1495
(2000) (recent decision affirmng that nmerits of ineffective

assistance claim are squarely governed by Strickland). The

United States Suprene Court articulated the test in the
foll ow ng way:

A convicted defendant's claim that
counsel's assistance was so defective as to

require reversal of a conviction . . . has two
conponents. First, the defendant nust show t hat
counsel's performance was deficient. Thi s

requires show ng that counsel nmde errors so
serious that counsel was not functioning as the
"counsel " guaranteed the defendant by the Sixth
Amendnent. Second, the defendant nust show t hat
the deficient performance prejudiced the
def ense. This requires show ng that counsel's
errors were SO serious as to deprive the
defendant of a fair trial, a trial whose result
is reliable. Unless a defendant makes both
showi ngs, it cannot be said that the conviction
. resulted froma breakdown in the adversary
process that renders the result unreliable.

Strickland, 466 U. S. at 687.

Thus, in order to prove ineffective assi stance of counsel,
a defendant nust establish that (1) counsel's performnce was
deficient and (2) there exists a reasonable probability that
but for counsel's unprofessional errors the results of the

proceeding would be different. Further, unless a defendant

- 13 -



makes both showings it cannot be said that the conviction
resulted froma breakdown of the adversary process that renders

the result unreliable. Strickland.

In a capital case, this two-part test applies to
claims of ineffective assistance of counsel during
t he sentencing phase, as well as the guilt phase of
the trial, because a "capital sentencing proceeding
. is sufficiently like a trial in its adversari al
format and in the exi stence of standards for decision
... that counsel's role in the proceeding is
conparabl e to counsel"s role at trial--to ensure that
t he adversarial testing process works to produce a
just result under the standards governing decision.”
Collier v. Turpin, 177 F.3d 1184, 1198 (11th
Cir.1999) (quoting Strickland, 466 U S. at 686-87,
104 S.Ct. 2052).

Grayson v. Thonpson, 257 F.3d 1194, 1215 (11t" Cir. 2001).

The burden of persuasion is on a petitioner to
prove, by a preponderance of conpetent evidence, that
counsel 's perfor mance was unr easonabl e. See
Strickland, 104 S.Ct. at 2064; see also Wlliams, 120
S.Ct. at 1511 ("[D]efendant nust show that counsel's
representation fell below an objective standard of
reasonabl eness. ") (internal citations and quotations
omtted). The petitioner nmust establish that
particular and identified acts or om ssions of
counsel "wer e out si de t he wi de range of
professionally conpetent assistance." Burger, 107
S.Ct. at 3126; see also Strickland, 104 S.C. at
2064-65 (stating that petitioner nmust show "counsel's
representation fell below an objective standard of
reasonabl eness”--that is, that counsel's performance
was unreasonabl e "under prevailing professional norns

considering all of the circunstances").

Chandler v. United States, 218 F.3d 1305, 1313-14 (11" Cir
2000) .

The reasonabl eness of a counsel's performance is
an objective inquiry. See Darden, 106 S. Ct. at 2474
(noting that counsel's performance did not fall bel ow
"an objective standard of reasonabl eness”); see al so
Wlliams, 120 S.Ct. at 1511 (sane); Darden, 106 S.Ct.
at 2474 (noting that "there are several reasons why
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counsel reasonably could have chosen to rely on" the
defense that he did (enphasis added)); United States
v. Fortson, 194 F.3d 730, 736 (6th Cir.1999)
(determ ning--wi thout district court findings or even
evi denti ary hearing--that defendant had not overcone
presunption of effective assistance because court
"[coul d] conceive of numerous reasonable strategic
notives" for counsel's actions at trial). And because
counsel's conduct is presuned reasonable, for a
petitioner to showthat the conduct was unreasonabl e,
a petitioner nust establish that no conpetent counsel
woul d have taken the action that his counsel did
t ake. See Waters, 46 F.3d at 1512 (en banc) ("The
test has nothing to do with what the best |awyers
woul d have done. Nor is the test even what npbst good
| awyers woul d have done. We ask only whether sone
reasonable | awer at the trial could have acted, in
the circunstances, as defense counsel acted at
trial."); see also Harich v. Dugger, 844 F.2d 1464,
1470 (11th Cir.1988) (en banc) ("It is not enough for
petitioner to claimhis counsel was ignorant of the
Florida | aw. Petitioner nmust prove that the approach
t aken by defense counsel would not have been used by
professionally conpetent counsel”); Provenzano V.
Singletary, 148 F. 3d 1327, 1332 (11th
Cir.1998) (noting t hat counsel 's conduct IS
unreasonable only if petitioner shows "that no
conpetent counsel would have made such a choice");
Burger, 107 S.Ct. at 3124 (in concluding that defense
counsel 's not using character Wit nesses met
reasonabl eness standard, Court pointed out that
di strict court j udge- - presunabl y a reasonable
| awyer--who heard the proffered mtigating evidence
did not think it woul d have ai ded petitioner's case).

ld. at 1315.
Accordingly, “[t]o uphold a lawer’s strategy, a court
‘need not attenpt to divine the lawer’s nmental processes

under |l ying the strategy. Put namv. Head, 268 F.3d 1223, 1244

(11t" Cir. 2001)(quoting Chandler, 218 F.3d at 1315 n. 16).
In the Order Granting in Part and Denying in Part Fifth
Amended Motion to Vacate Judgnents of Conviction and Sent ences,

the trial judge found that trial counsel’s testinony did not:
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adequately explain why Dr. Berland was not called to
present the nmental health mtigation evidence which
he devel oped. Sinply asserting that sonething was
done for unknown strategic reasons is not sufficient.
An evidentiary hearing is held so that the Court nay
hear what the actual reason was, and may then
determ ne whether that reason is consistent wth
pr of essi onal standards. In the absence of a specific
reason, the Court is constrained to find that the
[sic] M. Duncan’s allegation has satisfied the
performance prong of Strickl and.

(R, 1774).
The trial judge went on to note that it believed:
that the attorneys acting as M. Duncan’s trial

counsel were and are conpetent and professional
people who acted in what they believed was the best

Interest of their client. M. Lorincz likely had
strong reasons for deciding not to call Dr. Berland
to testify about M. Duncan’s nent al heal t h.

Unfortunately, at the evidentiary hearing many years
after the trial, neither he nor M. Larr was able to
articulate those reasons. Wiile the Court can
concei ve of sound strategic and tactical reasons for
deciding not to call Dr. Berland to testify, such
specul ati on would not be a valid basis to deny this
claim
(R, 1774) (enphasi s added).

Initially, it should be noted that the trial judge, “by
pl acing the onus on the State to denonstrate that counsel had
a valid strategic or tactical basis for declining to present
t hose factors” (R, 1772), inproperly shifted the burden under

Strickland. The burden of persuasi on was on Duncan to prove, by

a preponderance of conpet ent evi dence, t hat counsel's

performance was unreasonable. See Strickland, 104 S.Ct. at

2064; see also Gudinas v. State, 816 So.2d 1095, 1101 (Fla

2002); State v. Freeman, 796 So.2d 574, 576 (Fla. 2001); Asay
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v. State, 769 So.2d 974, 984 (Fla. 2000); Jones v. State, 732

So.2d 313, 319 (Fla. 1999).

Not wi t hstanding this inproper burden shifting, the trial
judge noted that he could “conceive of sound strategic and
tactical reasons for deciding not to call Dr. Berland to
testify....” (R 1774). As the trial court could “conceive of
sound strategic and tactical reasons for deciding not to call
Dr. Berland to testify,” it was not established that “no
conpetent counsel would have taken the action that [Duncan’s]

counsel did take.”! See Darden v. Wainwright, 106 S.Ct. 2464,

2474 (1986) (noting that “there are several reasons why counsel
reasonably could have chosen to rely on “the defense that he

did’); United States v. Fortson, 194 F.3d 730, 736 (6'" Cir.

1999) (determ ning — wi thout district court findings or even an
evidentiary hearing - that defendant had not overcone
presunption of effective assistance because court “[coul d]
conceive of nunerous reasonable strategic notives” for

counsel s actions at trial); see also Waters v. Thonas, 46 F. 3d

1506, 1512 (11t" Cir. 1995)(en banc)("The test has nothing to do
with what the best |awers would have done. Nor is the test
even what nost good |awyers would have done. We ask only
whet her sonme reasonable |awer at the trial could have acted,

in the circunstances, as defense counsel acted at trial.")

!Quoting Chandler, 218 F.3rd at 1315.
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Below, the trial court msapplied Strickland by both

shifting the burden to the State to prove that trial counsel’s
actions were reasonable and by attenpting to apply a subjective
anal ysi s based on the specific justifications of trial counsel.
However, “[w]hen a convicted defendant conplains of the
i neffectiveness of counsel’s assistance, the defendant nust
show that counsel’s representation fell below an objective

standard of reasonableness.” Strickland, 104 S.C. At 2064

(emphasis added). In the instant case, although trial counse
could not renmenmber the specific strategic and tactical
reason(s) he did not call Dr. Berland to testify,? the trial
court could “conceive of sound strategic and tactical reasons
for deciding not to call Dr. Berland to testify.” (R, 1774). As
the trial court could conceive of sound strategic and tacti cal
reasons for deciding not to call Dr. Berland to testify, it
cannot be disputed that Duncan failed to prove to the trial
court that no conpetent counsel would have taken the action

that his counsel did take. Therefore, it was error for the

trial court to conclude that “Duncan’s allegation hal[d]
satisfied the performance prong of Strickland.” [d.
The i nstant case illustrates one of the many rational es for

using a reasonable attorney standard, as opposed to a

subj ective standard, to review counsel’s actions at trial. That

He did renmenber that it had been a strategic and tacti cal
deci sion that he woul d have di scussed with other counsel in
the Capital Defense Major Crimes Unit. (R, 1773-74).
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rati onal e being the possibility, or even probability, that the
actions will be reviewed “many years after the trial,” as in
this case. (R, 1774). During the evidentiary hearing bel ow,
Dr. Berland, M. Lorincz, and M. Larr were all unable to
recall why the available nmental health information on Duncan
was not introduced in mtigation. The trial court granted the
instant claim based on counsel’s inability to renmenber the
specific reason why he had decided not to call Dr. Berland to
testify; therefore, in this case, the elapsed tinme and
consequent dulling of nmenories, not whether the actions of
counsel “were outside the range of professionally conpetent
assi stance,” were the basis for the granting of the instant
claim However, as shown, the trial court’s granting of this
Fi nal | y,clraeegarcdinmgptt e pupdjeddi amdaroBi.r i‘dkiermasl.i s no reason for a
court deciding an ineffective assistance claimto ... address
both conponents of the inquiry if the defendant makes an

i nsufficient showing on one.” |ld. at 2069.
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CONCLUSI ON

Wherefore, the State, with all due respect, asserts that
the trial judge, who “could conceive of sound strategic and
tactical reasons for deciding not to call Dr. Berland to
testify,” erred by finding that Duncan’s trial counsel’s
inability torecall the specific reason upon which he had based
his strategic decision not to call Dr. Berland to present the

mental health mitigation evidence could alone be a basis for
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satisfying the deficient performance prong under Strickland v.

WAshi ngt on.
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