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PRELI M NARY STATENMENT

Appel l ant, the State of Florida, the prosecuting
authority in the trial court, will be referenced in this brief
as Appellant, the prosecution, or the State. Appellee, Donn
Duncan, the defendant in the trial court, will be referenced
in this brief as Appellee or by his proper nane.

The record on appeal consists of eleven consecutively
pagi nat ed vol unmes, which will be referenced by the letter “R,”
foll owed by any appropriate page nunber. The trial record
consists of ten consecutively pagi nated vol unes, which will be
referenced by the letters “TR,” followed by any appropriate
page nunber. “AB” will designate Appellee s Answer
Brief/Initial Brief of Cross-Appellant, foll owed by any
appropri ate page nunber.

Al'l bol d-type enphasis is supplied, and all other
enphasis is contained within original quotations unless the
contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State relies on the facts as asserted in its initial
brief with the foll owi ng additions.
The trial court made the follow ng findings of fact

regardi ng “SUBCLAIM VI1I1-A:"

SUBCLAIM VI11-A

M. Duncan clainms that counsel should have
pursued an insanity defense based on M. Duncan's
pr ol onged al cohol and drug abuse and his post-
of fense statenent to the police, "I guess, | went
nuts " As a prelimnary matter, M. Duncan's use of



that self-serving colloquialismis not evidence that
he actually suffered fromany nental deficiency, and
did not provide counsel with a basis to pursue that
theory. At the evidentiary hearing, the Court heard
extensive testinmony from Dr. Berland about M.
Duncan's nmental health probl ems. However, at no tine
did Dr. Berland or any other witness testify that at
the time of the nurder Duncan did not know what he
was doing or its consequences or that, although he
knew what he was doing and its consequences, he did
not know it was w ong.

(R, 1763-64).
The trial court made the follow ng findings regarding

“SUBCLAIM VIII-B:”

SUBCLAIM VI1I1-B

M. Duncan clainms that counsel should have
argued that M. Duncan's |ong-term al cohol and drug
abuse, conmbined with intoxication at the time of the
of fense, prevented himfrom form ng the specific
intent to conmt first-degree nmurder. However, M.
Duncan does not state that he was intoxicated at the
time of the nmurder, or that any evidence exists to
support that aspect of the claim Specifically, he
states that "[t]here are witnesses who were not
i ntervi ewed or deposed regarding their know edge of
M. Duncan's intoxication at the time of the
of fense.” (lnstant notion at 12). He does not say
who t hese people are, or what know edge they
supposedly had. M. Duncan also clains that "defense
counsel could have i npeached State w tnesses who
testified M. Duncan was sober at the tinme of the
of fense.” (lnstant notion at 12). He does not say on
what grounds counsel could have inpeached them 1In
essence, M. Duncan is asking the Court to find that
counsel was ineffective for failing to introduce
evi dence that M. Duncan's |ong-term al cohol and
drug use created a chronic inability to form
specific intent.

* k k%

As noted in the discussion of SubclaimA, there is
no indication in the record that M. Duncan had a
viabl e insanity defense. As such, evidence
purporting to show that |ong-term use of drugs or
al cohol damaged M. Duncan's ability to form



specific intent would have been inadm ssible at the
guilt phase.

(R, 1764-65).
The trial court made the follow ng findings of fact

regarding “SUBCLAIM VII1I1-D:"

SUBCLAIM VI11-D

M. Duncan argues that counsel was ineffective
for conceding his guilt. At the evidentiary hearing,
M. Larr testified that he adopted a defense
strategy of arguing that there was no premeditation,
and asking the jury to return a verdict of guilty on
a charge of second degree nmurder. (See attached
transcript pages D47-1348, J7-J15). There were
several eyew tnesses and, as the Suprene Court of
Fl orida noted, M. Duncan confessed to the murder.
See Duncan, 619 So. 2d at 280. G ven that
confession, the Court finds that counsel's strategy
was well within the broad range of reasonable
assi stance under prevailing professional standards.
Mor eover, although M. Larr did not recall if M.
Duncan ever explicitly stated his support for this
strategy, he did ultimately tell counsel to do
what ever he thought was best. (See attached
transcri pt page J9).

(R, 1766-67).
The trial court made the follow ng findings of fact

regarding “SUBCLAIM VII1I-E:”

SUBCLAIM VI 11 -E

M. Duncan argues that counsel was ineffective
"to the extent [he] allowed into evidence
irrelevant, gruesone and cunul ati ve phot ographs . .
" (Instant noti on page 14). M. Duncan fails to
speC|fy what phot ographs are at issue.

* k k%

(R, 1767).



The trial court made the follow ng findings of fact

regardi ng “SUBCLAIM | X-B:”

SUBCLAI M | X-B

M . Duncan clainms that counsel should have
i ntroduced evidence of M. Duncan's good prison
record as a mtigating circunstance. He alleges that
he received positive recomendati ons from his,
supervisors during his incarceration, and argues
that these should have been presented during the
penalty phase. Significantly, M. Duncan neglects to
di scuss how his conviction for the second-degree axe
murder of a fellow innate would inpact the use of
his prison record as a mtigating circunstance.

* % % %

(R, 1775).

The trial court made the follow ng findings of fact
regarding “CLAIMXI:”

CLAI M X

M. Duncan clainms that Florida' s prohibition on
post-trial juror interviews wthout judicial
perm ssion violates his right to due process. M.

Duncan all eges no facts specific to his case which
suggest a basis for authorizing any such interviews.

* % % %
(R, 1776).
SUMMARY OF ARGUMENT

REPLY BRI EF

In the instant case, although trial counsel could not
remenber the specific strategic and tactical reason(s) he did
not call Dr. Berland to testify, the trial court could
concei ve of sound strategic and tactical reasons for deciding

not to call Dr. Berland to testify. (R, 1774). As the trial



court “could conceive of sound strategic and tactical reasons
for deciding not to call Dr. Berland to testify,” it cannot be
di sputed that Duncan failed to prove to the trial court that
no conpetent counsel would have taken the action that his
counsel did take. Therefore, it was error for the trial court

to conclude that “Duncan’s allegation ha[d] satisfied the

performance prong of Strickland.”

ANSWER BRI EF

| SSUE 1 (2) (A

In this case, there was no evidence, or claimby Duncan,
regarding “a given quantity of intoxicants” at the time of the
of fense. Thus, Dr. Lipman’s testinmony regardi ng Duncan’s
al cohol and drug use woul d not have denpbnstrated a defense of
voluntary intoxication because Duncan was not intoxicated at
the time of the offense.
| SSUE 1 (2)(B)

G ven the facts of this case, it was reasonable for
Duncan’s counsel to concede guilt to second degree nurder as a
trial strategy intended to save Duncan’s |life. Duncan’s
argument cannot succeed because it would have required counsel
to present argunents with no credibility and contrary to those
facts.
| SSUE 1 (2)(C)

In addition to being insufficiently pled and
procedurally, barred the instant claimis without nmerit. In

this case, the photos were not objected to because they were



of the victims “clear, clean cut wounds,” show ng the manner
of death and the | ocation of the wounds.
| SSUE 1 (2) (D)

Duncan’s cunul ative error argument nust fail for the
reasons previously stated in the State’s responses to Issues |
2(A)- (0.
| SSUE 1 (3) (A

Duncan cannot show that it was unreasonable for trial
counsel to focus on the self-defense nature of Duncan’s prior
murder conviction and not otherw se focus on Duncan’s tinme in
prison. Further, Duncan offers no authority for his claimthat
a good prison record would have possi bly added sufficient
wei ght to the mtigation to change the recommended sentence.
| SSUE 1 (3) (B)

Duncan all eges that trial counsel’s failure to challenge
the sol e aggravating circunstance by presenting the
circunstances of the 1969 prior violent felony was ineffective
assi stance of counsel. However, the trial record actually
reflects that this information, with the exception of the
sexual harassnent, was extensively covered by the State and by
Duncan’s trial counsel.
| SSUE 1(3)(C)

Duncan’s argunent to this Court was never raised bel ow
and is, thus, procedurally barred. Moreover, Duncan’s
cunul ative error argunent nmust fail for the reasons previously

stated in the State’s responses to Issues | 3(A) &(B).



| SSUE 2

The issue of the proportionality of Duncan’s death
sentence was raised on direct appeal and rejected by this
Court. It is not appropriate to revisit this issue in a new
gui se.
| SSUE 3

In addition to being procedurally barred, Duncan concedes
that this argunent is without nerit. G ven the procedural bar,
and consequent failure to exhaust, the State contends that the
instant argunent fails to preserve any issue for further
review. |SSUE 4

Duncan argues that he did not receive the fundanmentally
fair trial to which he is entitled under the Fifth, Sixth,
Ei ght h and Fourteenth Anmendnents. However, Duncan’s argunment
to this Court was never raised below and is, thus,
procedurally barred. Further, Duncan’s argunment nust fail for
t he reasons previously stated.

ARGUMENT
| SSUE

WHETHER THE TRI AL COURT REVERSI BLY ERRED BY FI NDI NG

THAT “[1] N THE ABSENCE OF A SPECI FI C REASON [ FOR

EXPLAI NI NG VHY DR. BERLAND WAS NOT CALLED TO PRESENT

MENTAL HEALTH M TI GATI ON], THE COURT [ WAS]

CONSTRAI NED TO FI ND THAT MR. DUNCAN S ALLEGATI ON HAD
SATI SFI ED THE PERFORMANCE PRONG OF STRI CKLAND. ”

St andard of Review
“The standard of review for a trial court’s ruling on an

i neffectiveness claim... is two pronged: The appellate court



must defer to the trial court’s findings on factual issues
but must review the court’s ultimte conclusions on the

defici ency and prejudice prongs de novo.” Bruno v. State, 807

So.2d 55, 61-62 (Fla. 2001).%

Ar gunment
The |l egal test to be enployed by a court review ng
clainms of ineffective assistance of counsel was set out by

the United States Supreme Court in Strickland v. WAshi ngton,

104 S. Ct. 2052, 2065 (1984), and is outlined in the State’'s

initial brief.?

Al t hough Duncan accuses the State of not conpletely
stating the correct standard of review by failing to include
t he deference due to the trial court’s findings of fact,
Duncan apparently overl ooked the State’s adoption of the trial
court’s findings of fact. (1B, 1-3, 5-10).

Duncan charges the State with misstating the Strickland
standard, and twi ce represents that he is quoting the State by
putting the sentence “‘Unless no reasonable | awer would have
made t he decision not to present the wi tness, counsel cannot
have been ineffective” in quotes followed by a reference to
“(AB 16)” - apparently referring to page 16 of the initial
brief. (AB, 28). Undersigned is not sure how to respond as the
initial brief does not contain that sentence, and Duncan
served his answer brief on counsel other than Undersigned,
bringing into question Duncan’s receipt of the State’'s initial
brief. Nonetheless, to the extent Duncan is attenpting to
address the direct quote from Chandler v. United States, 218
F.3d 1305, 1318 (11t" Cir. 2000), on page 16 of the State’'s
initial brief, the State maintains that the quote is an
accurate quote and not a m sstatenment. Duncan argues it is a
m sst at ement because the issue is whether the strategy, not
the | awyer, was reasonable. However, if conpetent counsel
woul d have enpl oyed the strategy, the strategy is reasonable;
or, conversely, if no conpetent counsel would have enpl oyed

-8-



The State readily admts that trial counsel did not
remenber the strategic reason for not calling Dr. Berland as
a witness at trial. In assessing counsel’s performance for
pur poses of an ineffective assistance of counsel claim
however, the standard is an objective one, not a subjective

one. See Strickland, 466 U S. at 688; see also Schwab v.

State, 814 So.2d 402 (Fla. 2002). Thus, the focus is on what
a reasonably conpetent |awer, standing in trial counsel’s
shoes, woul d have been expected to do.

"*Judicial scrutiny of counsel's perfornmance
must be highly deferential,' " and courts "nust
avoi d second-guessi ng counsel's performance." [d.
at 1314 (quoting Strickland, 466 U. S. at 689, 104
S.Ct. at 2065). "Courts nust 'indulge [the] strong
presunption' that counsel's performnce was
reasonabl e and that counsel 'made all significant
decisions in the exercise of reasonable
professional judgnment.' " ld. (quoting Strickland,
466 U.S. at 689-90, 104 S.Ct. at 2065-66).
Therefore, "counsel cannot be adjudged i nconpetent
for performng in a particular way in a case, as
| ong as the approach taken 'm ght be consi dered
sound trial strategy.' " ld. (quoting Darden v.
Wai nwright, 477 U S. 168, 106 S.Ct. 2464, 91
L. Ed. 2d 144 (1986)).

If the record is inconplete or unclear about
counsel's actions, then it is presuned that counsel
exerci sed reasonabl e professional judgnment. See |d.
at 1314-15 n.15. Thus, the presunption afforded
counsel's performance "is not ... that the
particul ar defense |lawer in reality focused on
and, then, deliberately decided to do or not to do
a specific act.” 1d. Rather, the presunption is
"that what the particular defense |awer did at
trial--for exanple, what w tnesses he presented or
did not present--were acts that sonme reasonabl e
| awyer m ght do." Ld. (enphasis added).

the strategy, the strategy is unreasonable. |d.

-9-



Mor eover, "[t]he reasonabl eness of a counsel's
performance is an objective inquiry."” Id. at 1315.
For a petitioner to show deficient performance, he
"must establish that no conpetent counsel would
have taken the action that his counsel did take."
Id. To uphold a | awer's strategy, a court "need
not attenpt to divine the |lawer's nmental processes
underlying the strategy." 1d. at 1315 n. 16.

Putman v. Head, 268 F.3d 1223, 1243-44 (11t" Cir. 2001), cert.

deni ed, 123 S.Ct. 278 (2002).

The record in the instant case is inconplete due to
counsel’s inability, due to the extensive delay of the
i nstant proceeding, to remenber his strategic reasons for not
calling Dr. Berland; however, it is presuned that “counse
exerci sed reasonabl e professional judgnment.” 1d. Thus, the
trial court did err in placing the onus on the State to rebut
t hat presunption. Duncan | abels this argunment disingenuous
(AB, 27), rather than provide authority for his position that
the State bears the burden, nore than a decade after his
conviction, of establishing the reasonabl eness of an unknown
strategy utilized by his trial attorney.

The State did not take the position that the invocation
of the talismanic noun “strategy,” invoked the presunption
that counsel’s actions were reasonable. The United States
Supreme Court created that presunption, and Duncan’s tri al
counsel woul d have been entitled to that presunption even if
he had not renmenbered that it had been a strategic decision.

A presunption is exactly that, sinply an inference in

favor of a particular fact. Duncan coul d have overcone the

-10 -



presunption of reasonabl eness by denonstrating that no
conpet ent counsel would have taken the action that his
counsel did take.”” Id. 1In this case, by showi ng that no
conpet ent counsel would have not called Dr. Berland, because
his testinmony could only have aided the defense. However, the
presunption is not overconme sinply by showing the witness’'s
testinony could have aided the defense if there is a
possibility that conpetent counsel would have decided not to
call the wi tness because the wi tness could have testified to,
or otherw se exposed the defense to, sonething detrinental.

In this case, counsel’s claimthe decision was strategic
was not argued to establish the possible detrinmental effect
of Dr. Berland' s testinmony to maintain the presunption
afforded trial counsel. However, neither was the
determ nation that Dr. Berland s testinmony could only have
benefitted the defense the basis for the circuit court
overconm ng that presunption to grant the claim Nor did the
circuit court overcone that presunption by finding that
counsel ’ s deci si on was uninforned.?®

Bel ow, trial counsel testified that, based on the
substantial experience he and his office had dealing with Dr

Ber| and, he believed that his conversation with Dr. Berl and

3As argued below, Dr. Berland testified that nmuch of the
mat eri al he used to form an opinion on Duncan’s nental status
was not obtained by himin 1991, despite the efforts of Public
Def ender personnel, due to Duncan’s refusal to cooperate. (R
1672 & R, 23-24, 47, 51, 129, 141-42, 149, 167, 170).

-11 -



was sufficient for himto determ ne that he could not use Dr.
Berland in this case. (R, 607). Further, as argued below (R
1735), counsel’s testinony regardi ng his decision-nmaking
process, showed that he gave the same careful consideration,
based on his conversations with both Doctors, to his un-
menori al i zed decision to not call Dr. Berland that he gave to
his menorialized decision not to call Dr. Lipman® Finally,
the circuit court in its order granting Duncan’s claim
stated that it “could conceive of sound strategic and
tactical reasons for deciding not to call Dr. Berland to
testify....” (R 1774).°

As the trial court “could conceive of sound strategic
and tactical reasons for deciding not to call Dr. Berland to
testify,” it cannot be disputed that Duncan failed to prove
to the trial court that no conpetent counsel woul d have taken
the action that his counsel did take. Therefore, it was

error for the trial court to conclude that “Duncan’s

‘(I ndex to Evidence - Exhibit 17) (nmenorandum out!l i ning
t hose reasons, including Duncan’s attenpted murder, with a
brick, of a wheelchair bound individual - R, 589-90).

SWthout limting the possible sound strategic reasons for
not calling Dr. Berland, two are obvious fromthe instant
record: (1) to avoid the State’s use, in rebuttal of any brain
injury claim of the 1969 psychiatric evaluation of M.

Duncan, which was ordered by the court, wherein the
psychiatrist found M. Duncan to have a soci opathic
personality, (R, 589); (2) to avoid the State’s using its own
expert, such as Dr. Upson who al so found “antisocial behaviors
and behaviors that are typical of a psychopath or sociopathic
person as opposed to a person having a psychotic attack” (R,
209), to rebut Dr. Berl and.

-12 -



al l egation ha[d] satisfied the performance prong of

Strickland.” 1d.

As stated in the initial brief, the instant case
illustrates one of the many reasons why counsel’s actions at
trial are reviewed using a reasonable attorney standard as
opposed to evaluating the subjective reasons of trial
counsel. That reason being the possibility, or even
probability, that the actions will be reviewed “many years
after the trial,” as in this case. (R, 1774). During the
evidentiary hearing, Dr. Berland, M. Lorincz, and M. Larr
were all unable to recall why the available nmental health
i nformati on on Duncan was not introduced in mtigation.

Thus, in this case, the elapsed time and consequent dulling
of menories, not whether the actions of counsel “were outside
t he range of professionally conpetent assistance,” caused the
granting of the instant claim However, as shown, the

granting of this claimpursuant to Strickland cannot be

uphel d under the actual holdings in Strickland.

Finally, regarding the prejudice prong, “there is no
reason for a court deciding an ineffective assistance claim
to ... address both conmponents of the inquiry if the
def endant makes an insufficient showi ng on one.” 1d. at
2069. However,

“[a]Jt the conclusion of the postconviction

evidentiary hearing in this case, the trial court

had before it two conflicting expert opinions over

t he existence of mtigation. Based upon our case
law, it was then for the trial court to resolve the

-13-



conflict by the weight the trial court afforded one
expert’s opinion as conpared to the other.”

Porter v. State, 788 So.2d 917, 923 (Fla. 2001). The trial

court did not do this. The trial court’s order is devoid of
any nmention of the 1969 psychiatric evaluation that Duncan
had a sociopathic personality or of Dr. Upson’s, the State’'s
expert, findings that Duncan exhi bited psychopathic or

soci opat hi ¢ behavi or that were not due to an organic problem
(R, 209-10, 589, 1767-1776). Therefore, it is the State’'s

position that, notwi thstanding the error as to Strickland' s

performance prong, the trial court’s order is also deficient

regarding its apparent conclusion as to the establishnment of

the Strickland prejudice prong. |d.
ANSVEER BRI EF
| SSUE 1(2)(A)

VWHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE BY ALLEGEDLY FAI LI NG TO
| NVESTI GATE AND PRESENT A VOLUNTARY
| NTOXI CATI ON DEFENSE?
St at ement of the Issue
The State restates the i ssue because Duncan’s
formulation is not posed in the formof a neutral question
whi ch franmes the issue to be decided by this Court.
St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal

Procedure 3.850 notion following an evidentiary hearing is

t wo- pronged: "’ The appellate court nust defer to the trial
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court's findings on factual issues but nust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Duncan alleges that trial counsel rendered ineffective
assistance by failing to investigate and present a voluntary
i ntoxi cation defense. (AB, 42).
The |l egal test to be enployed by a court review ng clains
of ineffective assistance of counsel was set out by the United

States Suprenme Court in Strickland v. Washington, 104 S.Ct.

2052, 2065 (1984), and is outlined in the State’s initial
brief. (1B, 13-15). Below, the trial court applied Strickland

to Petitioner’s claim(s) of ineffectiveness of counsel. (R,
1757-78). More specifically, the circuit court addressed the
instant claim subclaimVIiIlI(B) bel ow, and concl uded:

M. Duncan clainms that counsel should have
argued that M. Duncan's |ong-term al cohol and drug
abuse, conmbined with intoxication at the time of
the offense, prevented himfrom form ng the
specific intent to commt first-degree nurder.
However, M. Duncan does not state that he was
i ntoxicated at the time of the nmurder, or that any
evi dence exists to support that aspect of the
claim Specifically, he states that "[t]here are
Wit nesses who were not interviewed or deposed
regardi ng their know edge of M. Duncan's
i ntoxication at the tine of the offense.” (Instant
notion at 12). He does not say who these people
are, or what know edge they supposedly had. M.
Duncan al so cl ains that "defense counsel could have
i npeached State wi tnesses who testified M. Duncan
was sober at the time of the offense.” (Ilnstant
notion at 12). He does not say on what grounds
counsel could have inpeached them In essence, M.
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Duncan is asking the Court to find that counsel was
ineffective for failing to introduce evidence that
M. Duncan's long-term al cohol and drug use created
a chronic inability to formspecific intent.

At the time of M. Duncan's trial, the
controlling law on this issue was found in Chest nut
v. State, 538 So. 2d 820 (Fla. 1989). Under
Chest nut evidence of psychiatric conditions or
mental infirmties that do not rise to the |evel of
| egal insanity are inadm ssible in a guilt phase
proceedi ng. As noted in the discussion of Subclaim
A, there is no indication in the record that M.
Duncan had a viable insanity defense. As such,
evi dence purporting to show that | ong-term use of
drugs or al cohol damaged M. Duncan's ability to
formspecific intent woul d have been i nadni ssible
at the guilt phase. As the Suprene Court of Florida
phrased it,

It could be said that many, if not nost,
crimes are conmtted by persons with
ment al aberrations. If such nental
deficiencies are sufficient to neet the
definition of insanity, these persons
shoul d be acquitted on that ground and
treated for their disease. Persons with

| ess serious nental deficiencies should be
hel d accountable for their crimes just as
everyone else. If mtigation is
appropriate, it may be acconplished

t hrough sent enci ng

Id. at 825.

The Court will not find counsel ineffective for

failing to introduce inadm ssible evidence.

Accordingly, this subclaimis denied.
(R, 1765-66).

Duncan does not address, or even nention, the trial
court’s ruling that counsel was not ineffective for failing to

i ntroduce evidence of Duncan’s alleged di m ni shed capacity as

it was i nadm ssible on the i ssue of nens rea.
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In this case, there was no evidence, or claimby Duncan,
regarding “a given quantity of intoxicants” at the time of the

of fense. Thus, as in Spencer v. State, 2003 W. 60546 (Fla.

Jan. 9, 2003)(relying on State v. Bias, 653 So.2d 382-83 (Fla.

1995), Dr. Lipman’s testinmony regardi ng Duncan’ s al cohol and
drug use would not have denobnstrated a defense of voluntary

i ntoxi cati on because Duncan was not intoxicated at the tine of
the offense. (R, 416). Accordingly, Duncan cannot show
entitlement to relief on the instant claim

| SSUE | (2) (B)

WHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASS|I STANCE BY ALLEGEDLY CONCEDI NG MR
DUNCAN' S GUI LT?
Statenment of the Issue
The State restates the issue because Duncan’s formul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.
St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's

ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).

Ar gunment
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Duncan alleges that trial counsel rendered ineffective
assi stance by conceding to his guilt. (AB, 46). The circuit
court addressed the instant claim subclaimViiI(D) below, and
concl uded:

M. Duncan argues that counsel was ineffective
for conceding his guilt. At the evidentiary
hearing, M. Larr testified that he adopted a
def ense strategy of arguing that there was no
prenedi tation, and asking the jury to return a
verdict of guilty on a charge of second degree
murder. (See attached transcript pages D47-1348,
J7-J15).4 There were several eyew tnesses and, as
t he Suprene Court of Florida noted, M. Duncan
confessed to the nurder. See Duncan, 619 So. 2d at
280. G ven that confession, the Court finds that
counsel's strategy was well within the broad range
of reasonabl e assi stance under prevailing
pr of essi onal standards. Moreover, although M. Larr
did not recall if M. Duncan ever explicitly stated
his support for this strategy, he did ultimtely
tell counsel to do whatever he thought was best.
(See attached transcript page J9). Even assun ng
t hat counsel erred by failing to get M. Duncan's
explicit agreement to that strategy, M. Duncan is
not entitled to relief. Gven M. Duncan's
confession, there is no reasonabl e probability that
outconme of the trial would have been different had
counsel not adopted this strategy. Since this claim
fails to satisfy either prong of Strickland, it is
deni ed.

(R, 1767-68).
Here, as in Jones v. State, 2003 W. 297074 (Fla. Feb. 13,

2003), Duncan’s counsel conceded guilt to second degree nurder
as a trial strategy intended to save Duncan’s |ife. Also,
unlike in the cases cited by Duncan, in this case there were
eyewi tnesses to the nurder and a witten confession to the

mur der by Duncan. Thus, in this case, as in Jones, Duncan’s

argument cannot succeed because it would have required counsel
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to present argunents with no credibility and contrary to the
facts to satisfy his theory of representation. Id. This Court
has declined to follow such a path, and has previously
determned that “*[t]o be effectual, trial counsel should be
able to do this wi thout express approval of his client and

wi t hout risk of being branded as being professionally

i neffective because others may different judgnents or |ess

experience.’” |d. (quoting Atwater v. State, 788 So.2d 223,

230 (Fla. 2001)%. Therefore, Duncan cannot show entitl enent
to relief on the instant claim because the trial court
correctly found the trial strategy reasonable and the
alternative w thout hope for success.

| SSUE | (2) (C)

VWHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE BY NOT OBJECTI NG TO THE
| NTRODUCTI ON | NTO EVI DENCE AND DI SPLAY OF
ALLEGEDLY PREJUDI CI AL PHOTOGRAPHS?
St atement of the Issue
The State restates the issue because Duncan’s formul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.
St andard of Revi ew
The standard of review applied in reviewing a trial

court’s application of the law to a Florida Rule of Crimnal

Procedure 3.850 notion following an evidentiary hearing is

®Quoting McNeal v. State, 409 So.2d 528, 529 (Fla. 5" DCA
1982)
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t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nmust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Duncan alleges that trial counsel rendered ineffective
assi stance by not objecting to the introduction and display of
prejudi ci al photographs. (AB, 53). The circuit court addressed
the instant claim subclaimVIiII(E) below, and concl uded:

M. Duncan argues that counsel was ineffective
"to the extent [he] allowed into evidence
irrel evant, gruesonme and cunul ati ve phot ographs .
. ." (I'nstant nmotion page 14). M. Duncan fails to
speci fy what photographs are at issue. Therefore,
this claimis insufficiently pled. It is also
procedurally barred, since it could have been
rai sed on direct appeal.® The procedural bar cannot
be avoi ded nerely by couching the claimin ternms of
i neffective assistance of counsel. See Kight v.
Dugger 574 So. 2d 1066 (Fla. 1990). Accordingly,
this claimis denied.

5| ndeed, the gruesone nature of one

phot ograph was rai sed on direct appeal,
and addressed by the Supreme Court of

Fl orida. See Duncan 619 So. 2d at 281. The
Supreme Court found any error is the

adm ssi on of the photograph was harm ess
in the context of the entire case.

(R, 1768).

In his initial brief, Duncan identifies the photographs
that are the basis of this claim but only provides record
cites to the trial record. He does not provide cites to the

postconviction record showi ng where the instant argunent,
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actually identifying the objectionabl e photographs, was nade
below. G ven the trial court’s ruling on this claim
Petitioner’s reliance on the direct appeal record is inproper.
In addition to being insufficiently pled and

procedurally, barred the instant claimis without nerit. “This
Court has upheld the adm ssion of photographs where they are
relevant to ‘explain a nedical exam ner’s testinmony, to show

t he manner of death, the |ocation of wounds, and the identity

of the victim

" Floyd v. State, 808 So.2d 175, 184 (Fl a.
2002). In this case, the photos were not objected to (TR, 650-
51), because they were of the victinms “clear, clean cut
wounds,” showi ng the manner of death and the |ocation of the
wounds. (TR, 660-66).

Duncan’s claimthat the State could have used |ess
prejudi cial photographs is conpletely unsupported. (AB, 55).
Regardi ng juror Anderson’s inability to deal with the photos
(AB, 55), as the trial court noted: “[o]bviously, it doesn't
take a whole ot to put [juror Anderson] under.” (TR, 670).
The trial court’s comments denmpnstrate that any objection to
t he phot ographs by counsel would |ikely have been to no avail
as the trial court obviously did not think the photographs
overly shocki ng.

| SSUE | (2) (D)

VWHETHER TRI AL COUNSEL’ S ACTS AND ALLEGED
OM SSI ONS, CUMJULATI VELY, DENI ED DUNCAN HI S
SI XTH AND FOURTEENTH AMENDMENT RI GHTS TO
EFFECTI VE ASSI STANCE OF COUNSEL AT THE

GUI LT PHASE OF HI' S TRI AL?
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Statenment of the Issue

The State restates the i ssue because Duncan’s fornul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.

St andard of Review

The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
Ar gunment

Duncan alleges that his trial counsel’s acts and
onm ssions denied himhis sixth and fourteenth anmendnment rights
to effective assistance of counsel at the guilt phase of his
trial. (AB, 56). The circuit court addressed the instant
claim subclaimVIilI(F) below, and concl uded:

M. Duncan argues that counsel's various errors

during the guilt phase cumul ative establish

i neffective assistance of counsel. In light of the

Court's disposition of the individual clainms, the

curmul ative claimis denied.
(R, 1768).

The circuit court was correct, Duncan’s argunment must

fail for the reasons previously stated in the State’s

responses to Issues I 2(A)-(C
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| SSUE [ (3) (A)

WHETHER TRI AL COUNSEL' S ALLEGED FAI LURE TO
| NTRODUCE M TI GATI NG EVI DENCE OF MR.
DUNCAN S GOOD PRI SON RECORD WAS
| NEFFECTI VE ASSI STANCE OF COUNSEL?
Statenment of the Issue
The State restates the issue because Duncan’s fornmul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.
St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's

ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
Ar gunment

Duncan alleges that trial counsel’ failure to introduce
m tigating evidence of his good prison record was ineffective
assi stance of counsel. (AB, 57). The circuit court addressed
the instant claim subclaimlX(B) bel ow, and concl uded:

M. Duncan clainms that counsel should have

i ntroduced evidence of M. Duncan's good prison

record as a mtigating circunstance. He all eges

that he received positive recommendati ons from his

supervi sors during his incarceration, and argues

t hat these shoul d have been presented during the

penalty phase. Significantly, M. Duncan negl ects
to discuss how his conviction for the second-degree
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axe nmurder of a fellow innate would inpact the use
of his prison record as a mtigating circumnmstance.
The Court finds that counsel was well within the
broad range of reasonabl e assi stance contenpl at ed
by Strickland when he declined to introduce M.
Duncan's prison record as a mtigator. Moreover,
the Court finds that there is no reasonable
probability that the outcome of the proceedi ngs
woul d have been different if such evidence had been
i ntroduced. Accordingly, this subclaimis denied.

(R, 1776).

Initially, the State would note that having a prison

record, no matter how “excellent,” is not comrendable. It
woul d not have been unreasonable for trial counsel to have
deci ded that he would focus on the self-defense nature of
Duncan’s prior murder conviction and not otherw se focus on
Duncan’s tinme in prison. Duncan offers no authority for his
claimthat a good prison record would have possi bly added
sufficient weight to the mtigation to change the recomended
sentence. (AB, 57). As argued below (R, 1735), a prior nurder

conviction is attributed great weight. Ferrell v. State, 680

So.2d 390, 391 (Fla. 1996) (finding a prior second degree
mur der conviction alone sufficient to outwei gh a nunber of
mtigating circunstances). Therefore, Duncan cannot show
entitlement to relief as he has shown neither deficient
performance nor the reasonable probability of a different
result.

| SSUE | (3) (B)

VWHETHER TRI AL COUNSEL ADEQUATELY
CHALLENGED THE SOLE AGGRAVATI NG

Cl RCUMSTANCE BY PRESENTI NG THE

Cl RCUMSTANCES OF THE PRI OR MJURDER?

-24 -



Statenment of the Issue

The State restates the i ssue because Duncan’s fornul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.

St andard of Review

The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Duncan alleges that trial counsel’ failure to chall enge
the sol e aggravating circunstance by presenting the
circunstances of the 1969 prior violent felony was ineffective
assi stance of counsel. (AB, 57). The circuit court addressed
the instant claim subclaimlX(C) bel ow, and concl uded:

Thi s subcl ai mrai ses several -grounds rel ating
to M. Duncan's prior second-degree nurder
conviction. First, M. Duncan clains that counsel
was i neffective for failing to challenge the
validity of his prior conviction, which was used as
an aggravating circunmstance. However, M. Duncan
fails to articulate a basis for such a chall enge.
Regardl ess, a challenge to an aggravati ng
circunstance is a matter for direct appeal, and the
procedural bar cannot be avoi ded nerely by couching
the claimin ternms of ineffective assistance of
counsel. See Kight v. Dugger,574 So. 2d 1066 (Fl a.
1990). M. Duncan also clains that it violated the
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Fifth, Eighth, and Fourteenth Anmendnments of the
U.S. Constitution for either the jury or the trial
court to consider the prior second-degree nurder
conviction. The only authority he offers for this
proposition is Johnson v_M ssissippi, 486 U S. 578
(1988), wherein the United States Suprene Court
found that a prior conviction that was subsequently
vacat ed cannot be used as an aggravati ng
circunstance. However. M. Duncan's prior

convi ction was not vacated, and therefore
appropriately considered. Finally, M. Duncan
argues that counsel should have offered nore

i nformati on about the circunstances of the prior
murder, so as to |lessen its weight and
significance. The Court finds that the spending
nore time discussing the prior nmurder in the manner
M. Duncan suggests would not likely have led to a
di fferent outcone, given the nature of that crine,
and the circunmstances of the instant nurder.
Therefore, M. Duncan does not satisfy the
prejudi ce prong of Strickland. This subclaimis
deni ed.

(R, 1775-76).

Duncan does not chall enge the procedural bar inposed by
the trial court. Duncan instead argues that “[c]ounsel utterly
failed to investigate and present evidence of the crine that
woul d have mtigated, if not elimnated, its prejudice.” (AB,
60). Duncan then goes on to relate information testified to by
his attorney fromthe 1969 nmurder conviction detailing the
al l eged threats and sexual harassment by the victimand the
| arge difference in size between Duncan and the victim (AB,
60-61). The problemwi th Duncan’s argunment is that the tria
record actually reflects that this information, with the

exception of the sexual harassnent, was extensively covered by
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the State and by Duncan’s trial counsel.’ Further, any
“mental” mtigation regarding some evidence of a brain injury
fromthe record of the 1969 nurder (AB, 62), would have been
of no benefit given the 1969 court ordered psychiatric

eval uation finding Duncan to have a sociopathic personality.
(R, 589). Clearly, the record shows that the trial court
correctly determ ned that Duncan has shown neither deficient
performance nor the reasonable probability of a different
result.

| SSUE [ (3) (C)

VWHETHER DUNCAN S ALLEGATI ON THAT TRI AL
COUNSEL’ S ACTS AND ALLEGED OM SSI ONS,
CUMULATI VELY, DENI ED DUNCAN HI S SI XTH AND
FOURTEENTH AMENDMENT RI GHTS TO EFFECTI VE
ASSI STANCE OF COUNSEL AT THE PENALTY PHASE
OF HHS TRIAL IS COGNI ZABLE I N THE | NSTANT
ACTI ON?

St at ement of the Issue
The State restates the issue because Duncan’s fornul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.

St andard of Revi ew

(R, 895)(testinony covering threats to Duncan by victim;
(R, 905-06)(testinony covering Duncan’s stature of 5'9" 149
I bs., and the victim s stature of |arger than 6' 250 |bs., and
the victinm s reputation anong inmates as a bully); (R, 916-
17) (testi mony covering the victimthreatening Duncan with a
knife and throw ng fake punches at himthe day before the
murder); (R, 919-20)(testinony that the evidence of the threats
and “other things involved” resulted in acquiescence of the
State to Duncan entering a plea to second degree nurder,
rather than the charged first degree nurder).
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The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Duncan alleges that his trial counsel’s acts and
onm ssions denied himhis sixth and fourteenth anendnment rights
to effective assistance of counsel at the penalty phase of his
trial. (AB, 63). However, Duncan’s argunment to this Court was
never raised below and is, thus, procedurally barred. Thomas
v. State, 28 Fla. L. Wekly S106 (Fla. Jan. 30, 2003).
Mor eover, Duncan’s argunment nust fail for the reasons
previously stated in the State’s responses to |Issues |
3(A) &B).
| SSUE | |
WHETHER DUNCAN CAN USE THE | NSTANT
POSTCONVI CTI ON MOTI ON TO RELI TI GATE THI S
COURT" S PROPORTI ONALI TY REVIEW OF HI S
DEATH SENTENCE?
Statenment of the Issue
The State restates the issue because Duncan’s formul ation

is not posed in the formof a neutral question which franes

the issue to be decided by this Court.
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St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
The circuit court addressed the instant claim subclaim
| X(C) bel ow, and concl uded:
M. Duncan clainms that his death sentence is
di sproportionate given the nunber of aggravating

circunst ances and the nunber of mtigating
circunstances that were allegedly avail abl e but not

presented. This claimincorporates Clainms VIIlI and
IX and - in light of the Court's disposition of
those clains - it is unnecssary to address it
separately.

(R, 1777-78).

Duncan all eges that his death sentence is
di sproportional, arbitrary, and disparate in violation of his
rights under the law. (AB, 65)% However, the issue of the
proportionality of Duncan’s death sentence was raised on
direct appeal and rejected by this Court. Duncan, 619 So.2d at

284. “It is not appropriate to revisit this issue in a new

8Duncan’ s argunents before this Court rely upon 19 direct
appeal opinions. (AB, 66-77).
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guise.” Arbelaez v. State, 775 So.2d 909, 919 n.8 (Fla. 2000);

Torres- Arbol eda v. Dugger, 636 So.2d 1321, 1323 (Fl a.

1994) (“Proceedi ngs under rule 3.850 are not to be used as a
second appeal; nor is it appropriate to use a different
argument to relitigate the sane issue.”).
| SSUE |11
WHETHER DUNCAN S ALLEGATI ON THAT HE WAS
DENI ED EFFECTI VE ASSI STANCE OF COUNSEL BY
THE RULES PROHI Bl TI NG H' S LAWERS FROM
| NTERVI EW NG THE JURORS FROM HI'S TRIAL IS
COGNI ZABLE | N THE | NSTANT ACTI ON?
Statenment of the Issue
The State restates the issue because Duncan’s fornmul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.
St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's

ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
The circuit court addressed the instant claim subclaim

Xl bel ow, and concl uded:
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M. Duncan clains that Florida' s prohibition on
post-trial juror interviews w thout judicial

perm ssion violates his right to due process. M.

Duncan all eges no facts specific to his case which

suggest a basis for authorizing any such

i nterviews. Because it could have been raised on

direct appeal, this claimis procedurally barred.

(R, 1777).

In addition to being procedurally barred® Duncan
concedes that this argunment is without nmerit. (AB, 77). G ven
t he procedural bar, and consequent failure to exhaust, the
State contends that the instant argunent fails to preserve any
i ssue for further review

| SSUE |V

VWHETHER DUNCAN S CUMULATI VE ERROR ARGUVMENT
'S COGNI ZABLE I N THE | NSTANT ACTI ON?

St at ement of the Issue

The State restates the issue because Duncan’s fornul ation
is not posed in the formof a neutral question which franes
the issue to be decided by this Court.

St andard of Review

The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's

ultimate concl usions on the deficiency and prejudice prongs de

Ragsdale v. State, 720 So. 2d 203, 205 (Fla. 1998).
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novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Duncan argues that he did not receive the fundanentally
fair trial to which he is entitled under the Fifth, Sixth,
Ei ght h and Fourteenth Amendnents. (AB, 81). However, Duncan’s
argument to this Court was never raised below and is, thus,

procedurally barred. Thomas v. State, 28 Fla. L. Weekly S106

(Fla. Jan. 30, 2003). Further, Duncan’s argunent nust fail for

t he reasons previously stated.

CONCLUSI ON

Based on the foregoing discussions, the State
respectfully requests this Honorable Court reverse that
portion of the trial court's order granting Duncan a new
penalty phase proceedi ng.

Regar di ng Duncan’s clainms before this Court, the State
respectfully requests, based on the foregoing discussions,
that this Honorable Court otherwi se affirmthe trial court’s

order denying relief.
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