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PRELI M NARY STATENMENT

Respondent, James v. Crosby, Jr., Secretary, Florida

Department of Corrections, will be referenced in this brief as
Respondent. Petitioner, Donn Duncan, the defendant in the
trial court, will be referenced in this brief as Petitioner or
Duncan.

The trial record consists of ten consecutively pagi nated
vol unes, which will be referenced by the letter “R, " followed
by any appropriate page nunmber. “Pet.” will designate
Petitioner’s petition, followed by any appropriate page
number .

Al'l bol d-type enphasis is supplied, and all other
enphasis is contained within original quotations unless the

contrary is indicated.

PROCEDURAL HI STORY

Respondent woul d nake the follow ng addition to the
procedural history. This Court recounted the facts of the

case as foll ows:

On the norning of Decenmber 29, 1990, Donn A.
Duncan nmurdered his fiancee, Deborah Bauer. At the
time of the nmurder, Duncan was |living with Deborah
Bauer, Deborah's daughter, Carrieanne Bauer, and her
not her, Antoinette Bl akeley. During the evening
hours of Decenber 28, 1990, Deborah left the house
apparently to go drinking. Duncan left a short tinme
| ater. \When Duncan returned home around 8:30 p.m,
he told Antoinette that Deborah would not be hone
until | ater because she had gone off with a guy who
was going to buy her beer because Duncan had refused
to do so. Duncan also told Antoinette to ask
Deborah to sl eep on the couch because he did not
want to argue with her and that he woul d be | eaving
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in the norning. Duncan then went into the bedroom
where he remained until the next norning.

When Deborah returned around 10: 30 p.m, her
not her told her not to go into the bedroom because
Duncan did not want to be bothered. A short tine
| at er Deborah went into the bedroomto get sone
cigarettes but left the roomafter a coupl e of
m nutes. Neither Antoinette nor Carrieanne heard
any arguing or fighting while Deborah was in the
room Deborah slept in the living roomw th her
not her and daughter, neither of whom was aware of
any further contact between Duncan and Debor ah
during the night.

The next norning, Deborah went outside to snoke
a cigarette. Wiile Deborah was on the front porch,
Duncan got up. Antoinette told him™"there is the
door," indicating that he should | eave. After he
and Antoi nette exchanged words, Duncan put on a
j acket and wal ked out on the porch where Deborah was
sitting, snmoking a cigarette. Duncan stood behind
Deborah for a few seconds and then stabbed her
multiple tinmes with a kitchen knife he had hidden in
his jacket. When Carrieanne responded to her
not her's screans, Duncan approached Carrieanne with
the knife and asked, "You want it too?" Believing
Duncan woul d stab her too, Carrieanne ran and hid in
t he cl oset.

When Antoi nette asked a nei ghbor who had
wi t nessed the attack to call 911 because her
daught er had been stabbed, Duncan said, "Yeah, | did
it on purpose. 1'll sit here and wait for the
cops. " Duncan, who had thrown the knife on the
ground, then waited until police arrived. Upon
their arrival, Duncan told police, "I stabbed her."
After being advised of his rights, Duncan told
police that he and the victimhad been arguing and
that he remenbered goi ng outside and stabbi ng her
twice. In a signed statenent, Duncan wr ot e:

| wal ked out the door with the knife and stabbed
Debbi e as she was sitting on the stoop. | think I

st abbed her twice. | saw her go off with two guys

| ast ni ght she cane honme about 1:00 a.m and | guess
| went nuts.

Deborah Bauer died two hours after the attack.
The cause of death was a stab wound to the right
chest. According to the nedical exam ner, the
victimal so had suffered two |life threateni ng wounds
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to the back and three defensi ve wounds, one to each
arm and one to her |eg.

Duncan was charged with and convicted of the
first-degree nmurder of Deborah Bauer and aggravated
assault on Carrieanne Bauer. He was sentenced to
three and one-half years' inprisonnment on the
aggravated assault. In accordance with the jury's
twel ve-to-zero recomendati on of death, the trial
j udge sentenced Duncan to death for the first-degree
mur der .

Duncan v. State, 619 So.2d 279, 280-81 (Fla. 1993).

ARGUMENT
Jurisdiction
This Court has jurisdiction pursuant to Article V,
section 3(b)(9) of the Florida Constitution.
CLAI M |
WHETHER DUNCAN S APPELLATE COUNSEL FAI LED
TO RAI SE ON APPEAL NUMEROUS MERI TORI OUS
| SSUES THAT WARRANT REVERSAL OF THE
CONVI CTI ONS AND SENTENCES?
St andard of Review
This Court’s habeas corpus standard of review for

i neffective assistance of appellate counsel mrrors the

Strickland standard for trial counsel ineffectiveness. See

Rut herford v. Moore, 774 So.2d 637, 643 (Fla.2000). This

Court said in Rutherford:

[T]his Court's ability to grant habeas relief on

t he basis of appellate counsel's ineffectiveness is
limted to those situations where the petitioner
establishes first, that appellate counsel's
performance was deficient because "the alleged

onm ssions are of such magnitude as to constitute a
serious error or substantial deficiency falling
measur ably outside the range of professionally
accept abl e performance” and second, that the
petitioner was prejudi ced because appell ate
counsel's deficiency "conprom sed the appellate
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process to such a degree as to underm ne confi dence
In the correctness of the result.”

ld. at 643 (quoting Thonpson v. State, 759 So.2d 650,

660 (Fla.2000)). Further, “Counsel cannot ordinarily be
consi dered ineffective under this standard for failing to
rai se i ssues that are procedurally barred because they were
not properly raised during the trial court proceedings.”

Lawrence v. State, 27 Fla. L. Wekly S877 (Fla. Oct. 17,

2002). “Moreover, appellate counsel cannot be deened
ineffective for failing to raise non-neritorious clainms on
appeal .” 1d.

CLAIM 1 (2)

I n Duncan’s subsection 2', he clainms that appellate
counsel’s failure to raise a clear N xon error was
i neffective assistance of counsel. (Pet., 7). Respondent
respectfully disagrees.

A cl ose reading of Duncan’s quotes fromthe record and

fromthe cases he relies upon, shows that any Ni xon claim

woul d have been without nmerit. In Nixon, counsel conceded
that “the State has proved every el enent of the crimes

charged....” (Pet., 10)(quoting Nixon v. State, 572 So.2d

1336 (Fla. 1991). In MNeal, the Eleventh Circuit Court of

Appeal s di stinguished McNeal’ s claims fromthose in Wley v.

Sowders, 647 F.2d 642 (6'" Cir.), cert. denied, 454 U S. 1091

(1981), wherein counsel had “repeatedly stated that his

'Duncan’s subsection 1 nmerely contains an introduction.
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clients were guilty of the offenses charged, that the state
had proven their guilt....” (Pet., 12). Fromthe trial
record, Duncan quotes his counsel’s statenent that the State

has “not proven first degree nurder, because they have not
proven it was preneditated.” (Pet., 9)(quoting the trial
record at p. 794). Counsel may have m sspoken once and
referenced first degree instead of second degree, but a
review of the entire argunment? shows that the defense’s
position was that the State had not proven Duncan guilty of
t he charged offense of first degree preneditated nmurder.

(Pet., 8, R 761-74, 789-795).
Here, as in Jones v. State, 2003 W. 297074 (Fla. Feb.

13, 2003), Duncan’s counsel conceded guilt to second degree
murder as a trial strategy intended to save Duncan’s life.

Al so, unlike in the cases cited by Duncan, in this case there
were eyewi tnesses to the nurder and a witten confession to

t he nurder by Duncan. Thus, in this case, as in Jones,
Duncan’ s argunment cannot succeed because it woul d have

requi red counsel to present argunents with no credibility and
contrary to the facts to satisfy his theory of

representation. 1d. This Court has declined to foll ow such a

pat h, and has previously determ ned that [t]o be effectual,

trial counsel should be able to do this w thout express

2Trial counsel closed his opening argunent by stating he
was sure the jury would return the correct verdict, “and that
is he is not guilty of first degree murder.” (R, 516).
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approval of his client and without risk of being branded as

bei ng professionally ineffective because others may different

judgments or | ess experience. Id. (quoting Atwater V.

State, 788 So.2d 223, 230 (Fla. 2001)3. Therefore, Duncan
cannot show entitlenment to relief on the instant claim
because appel |l ate counsel would not have been able to show
that this trial strategy was unreasonable nor woul d appell ate
counsel have been able to show that there was an alternate
strategy with a chance of success.

CLAIM 1 (3)

I n Duncan’s subsection 3, he clains that appellate
counsel’s failure to raise the reversible error caused by the
i ntroduction of inproper evidence was ineffective assistance
of counsel. (Pet., 15). Respondent respectfully disagrees.

Initially, although Duncan conplains that O ficer
Nazar chuck’s testinony amounted to doubl e hearsay and
i nproper anticipatory rebuttal, that claimwas not preserved
for review on appeal as he only objected on the grounds that
the testinony would be “repetitive;” and, the trial court
ruled “[i]t would not be appropriate to sustain an objection

based on that.” (Pet., 16-18). See Spann v. State, 28 Fla. L.

Weekly S293, S295 (Fla. Apr. 3, 2003)(“To be preserved for
appeal, ‘the specific legal ground upon which a claimis

based must be raised at trial and a claimdifferent than that

3Quoting McNeal v. State, 409 So.2d 528, 529 (Fla. 5'" DCA
1982)




wi |l not be heard on appeal.’” (quoting Rodriguez v. State,

609 So.2d 493, 499)). Absent a show ng of fundanental error?
appel | ate counsel could not have shown error in this ruling
based on any argunent other than the one raised by trial

counsel. Lawrence v. State, 27 Fla. L. Wekly S877 (Fla. Cct.

17, 2002).

In addition to the procedural bar, this claimis refuted
by the record. Duncan cl ains, based on this Court’s ultinmate
| egal conclusion that the record was devoid of evidence
supporting the chall enged statutory nental mtigating
circunmstance, that he “presented absolutely no evidence of
that mtigator.” (Pet., 20). However, the record reflects
that Sarah Martin testified that Duncan had told her about
his drinking problem (R, 932). The record also reflects Una
Li ebi g, Duncan’s sister, testified about Duncan’s abuse of
drugs and al cohol, and how its effect made Duncan “li ke a
Jeckyl and Hyde.” (R, 955-56). Further, during closing
argunent, trial counsel referenced this testinony, and the
testinony of the victim s nother and daughter that Duncan had
been drinking before the nmurder, in support of his argunent
that the jury could find either the statutory, or non-
statutory, mtigator that Donn was unable “to conformhis

conduct to the requirenments of the laws.” (R, 145-48).

“Duncan doe not allege that the admi ssion of this
“i nproper evidence” rose to the |evel of fundanental error.
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Duncan is apparently relying on the argunment “if the
evi dence was insufficient to establish the statutory

mtigator, then there was no evidence.” However, the record
reflects that Duncan did present evidence of alcohol and drug
abuse in support of the defense argunent that Duncan was

i ncapabl e of conform ng his conduct to the requirenents of
the law. That this argunment was ultinmately unsuccessful doe
not mean it was not made or that evidence was not presented
to support it. In this case, unlike in the cases relied upon
by Duncan® there was no representation by Duncan, before the
State presented the contested evidence, that he would not
rely on that mtigating circunstance. Therefore, this claim
must fail as it is attenpting to establish ineffective

assi stance of appellate counsel on an argunment that was not
rai sed bel ow and because it relies upon factual assertions

refuted by the record.
CLAIM | (4)

I n Duncan’s subsection 4, he clains that appellate
counsel was ineffective for failing to raise a due process
cl ai m based on the “cunul ati ve spectacle of a w tness
reenacting the crime with a dummy.” (Pet., 15). Respondent
respectfully disagrees.

Denonstrative exhibits to aid the jury's

under standing may be utilized when relevant to the
issues in the case, but only if the exhibits

°Maggard v. State, 399 So.2d 973 (Fla. 1981); Fitzpatrick
v. State, 490 So.2d 938 (Fla. 1986).
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constitute an accurate and reasonabl e reproduction
of the object involved. See Wade v. State, 204
So.2d 235 (Fla. 2d DCA 1967); Alston v. Shiver, 105
So.2d 785 (Fla.1958). The determ nation as to

whet her to allow the use of a denonstrative exhibit
is a matter within the trial court's discretion.
See generally, First Federal Savings & Loan V.
Wilie, 46 So.2d 396 (Fla.1950).

Brown v. State, 550 So.2d 527, 529 (Fla. 1989).

Duncan relies on “Brown, ® and Taylor v. State, 640 So.2d

1127 (Fla. 1994), to argue that the trial court abused its
di scretion by permtting the denonstration. However, in
Brown, as the record did “not establish any alleged

i naccuracy of th[e] replication sufficient to denonstrate
error,” the decision to allow the use of the denonstrative
exhibits was held to be within the trial court’s discretion.

And, in Taylor, there was only a finding of an abuse of

di scretion because the denonstration had “little or no
bearing on the question for the jury, i.e., the issue of
appellant’s sanity at the time of the offense.” 1d. at 1134.

Al t hough the witness’s denponstration would have, of
course, duplicated his own testinony as he was denonstrating
that testinony, it was not cunulative of the testinmony of the
ot her eyewi tnesses. Both of the other eyew tnesses viewed the
stabbing frominside the house and from behind Duncan and the
victim and could not see the victimattenpting to fend off

Duncan’s attack. (R, 536, 588-90). Here, the witness sinply

°Al t hough Duncan relies on “Brown,” Brown v. State, 550
So.2d 527, 529 (Fla. 1989), his table of authorities does not
contain the citation.




denonstrated his testinmony, and there is no claimthat the
denmonstration was irrel evant or inaccurate. Therefore, on
this record, no abuse of discretion can be shown. Brown v.
State, 550 So.2d 527, 529 (Fla. 1989).

CLAIM 1(5)

In Duncan’s subsection 5, he clains that he was
prejudi ced by appellate counsel’s failure to raise the above
argunents on direct appeal. (Pet., 24). Respondent
respectfully disagrees for the reasons argued in clainms |
(2)-(4).

CLAIM |1
WHETHER DUNCAN CAN USE THE | NSTANT HABEAS
PETI TI ON TO CHALLENGE THE

CONSTI TUTI ONALI TY OF FLORI DA" S DEATH
PENALTY STATUTE UNDER APPRENDI / Rl NG?

Duncan argues that the applicability of Ring to the
Florida death penalty statute is plain and that he shoul d be
granted relief. Respondent respectfully disagrees.

Initially, Respondent would note that Duncan’s reliance
on Ring is msplaced, because Ring has no application to

cases not on direct revi ew.

Deci ded in June 2002, Ring, and its hol ding
that a jury, not a judge, nust neke any factual
findi ngs which increase a sentence from
i nprisonnment to death, is not inplicated in this
case. The Suprenme Court did not, and has not,
expressly made the ruling in Ring retroactive.
See, e.qg., Ring, 122 S.Ct. at 2449-50 (O Connor,
J., dissenting) (noting that current state death
row i nmates will not be able to invoke the
principles of Ring and citing Teague v. lLane, 489
U S 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989)).
Absent an express pronouncenment on retroactivity
fromthe Supreme Court, the rule fromRing is not
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retroactive. See Tyler v. Cain, 533 U S. 656, 663,
121 S.Ct. 2478, 150 L.Ed.2d 632 (2001) (holding
that "a new rule is not 'nade retroactive to cases
on collateral review unless the Suprenme Court
holds it to be retroactive") (quoting 28 U S.C. S
2244(b) (2)(A)).

Moore v. Kinney, 320 F.3d 767, 771 n3 (39 Cir. 2003).

Mor eover, the Ring decision is not retroactively

appl i cabl e under Wtt v. State, 387 So. 2d 922, 929-30 (Fl a.

1980). Under Witt, Ring is not retroactively applicable

unless it is a decision of fundanmental significance, which so
drastically alters the underpinnings of Duncan’s death

sentence that "“obvious injustice” exists. New v. State, 807

So. 2d 52, 53 (Fla. 2001), cert. denied, 122 S.Ct. 2626
(2002). In determ ning whether this standard has been net,
this Court must consider three factors: the purpose served by
t he new case; the extent of reliance on the old I aw; and the
effect on the adm nistration of justice fromretroactive

application. Ferguson v. State, 789 So. 2d 306, 311 (Fla.

2001). The First District Court of Appeal recently conducted
this anal ysis and concl uded that:

(1) the Apprendi ruling does not operate to prevent
any individual m scarriages of justice, (2) the
courts have | ong-enjoyed the freedomto find

sent ence-enhanci ng factors beyond a preponderance
of the evidence, and (3) retroactive application of
the rule would result in an adm nistrative and
judicial mael strom of postconviction litigation, we
hol d that the decision announced in Apprendi is not
of sufficient magnitude to be fundanentally
significant, and thus, does not warrant retroactive
st at us.

Hughes v. State, 826 So.2d 1070, 1074-75 (Fla. 1st DCA 2002)

(certifying the question “Does the ruling announced in
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Apprendi v. New Jersey, 530 U S. 466, 120 S.Ct. 2348, 147

L. Ed. 2d 435 (2000), apply retroactively?”); see also Figarola

v. State, 2003 W 1239911 (Mar. 19, 2003).
Next, Respondent would note that Ring, an extension of

the Suprenme Court’s holding in Apprendi v. New Jersey, 530

U.S. 466 (1999), to death penalty cases, is not inplicated in
Fl ori da, because the maxi mum penalty for a capital felony in

Florida is death. See e.q., Porter v. Muore, 27 Fla. L

Weekly S606 (Fla. June 20, 2002)(noting that this Court has
repeatedly held that the maxi mum penalty under the statute is
deat h) .

Finally, Respondent would note that Ring, should it ever
be applied retroactively, has no application to the facts of
this case. Duncan’s death sentence was based in part on his
previ ous conviction for a felony involving the use or threat
of violence. Duncan, 619 So.2d at 281. Further, Duncan’s jury
recommended his death unani nously. 1d.

CLAIM 11

Duncan argues that he did not receive the fundanmentally
fair trial to which he is entitled under the Fifth, Sixth,

Ei ght h and Fourteenth Amendnents. (Pet., 29). However,
Duncan’ s argunment nust fail for the reasons previously

st at ed.

CONCLUSI ON
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Wherefore, the State, based on the foregoing argunents
and authorities, respectfully requests that this Honorable
Court deny the Petition for Wit of Habeas Corpus.
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