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PRELI M NARY STATENMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crinmnal Division of the Circuit Court of
the 15th Judicial Circuit, in and for Pal m Beach County,

Fl ori da. Respondent was the Appellee and Petitioner was the
Appellant in the Fourth District Court of Appeal. In this
brief, the parties shall be referred to as they appear before
this Honorabl e Court except that Respondent may al so be
referred to as the State.

Al'l enphasis in this brief is supplied by Respondent
unl ess otherw se indicated.

The follow ng synmbols will be used:

| B

Appellant's Initial Brief in the Fourth District

Court of Appeal;

R = Record on Appeal
T = Transcript of the notion to w thdraw plea hearing
References to the transcript will include the synmbol and page

nunmber, for exanple (T 2), refers to page two in the



transcript of the notion to withdraw plea hearing.

STATEMENT OF THE CASE AND FACTS

The respondent plead guilty to a sexual offense w thout
bei ng i nformed of the sex offender registration requirenent.
Subsequently, ten days after the plea and sentencing hearing,
t he respondent noved to withdraw his guilty plea, stating that
he woul d not have entered the plea had he known of the
requirenment. The trial court denied the respondent’s notion to
wi t hdraw and the respondent appealed. The Fourth District
Court reversed the lower court’s ruling, finding that State v.
St apleton, 764 So. 2d 886 (Fla. 4'h DCA 2000) and Florida Rule
of Crim nal Procedure, rule 3.170(f) governed the | ega
issues. The Fourth District Court held that the respondent
shoul d have been permtted to withdraw his plea as good cause
was shown where the respondent | acked know edge of the
registration requirenment. The Court certified conflict with

the First District Court of Appeal in Nelson v. State, 780 So.




2d 294 (Fla. 1st DCA 2001), holding that it disagreed with the
First District’s ruling which applied rule 3.170(L) and held
that a trial court has discretion to deny a respondent’s
nmotion to withdraw plea where the plea did not result in

mani f est i njustice.

SUMVARY OF THE ARGUNMENT

The Fourth District Court erred in applying Florida
Crimnal Rule of Procedure, rule 3.170(f), as its reasoning
for reversing the lower court’s ruling denying the
respondent’s notion to withdraw plea after sentencing. The
Fourth District Court erred in determ ning that a respondent
neets the requirenent for show ng “good cause” pursuant to
rule 3.170(f) upon show ng he | acked know edge of the sex
of fender registration requirenent, and as a result, the
respondent nust be allowed to w thdraw his plea.

ARGUMENT
THE FOURTH DI STRI CT COURT WAS | NCORRECT | N
FI NDI NG THE TRI AL COURT ERRED | N DENYI NG

THE RESPONDENT’ S MOTI ON TO W THDRAW PLEA AS
| T 1 NCORRECTLY APPLI ED RULE 3. 170(F)



The Fourth District Court of Appeal reversed the trial

court’s decision denying the respondent’s notion to w thdraw
pl ea

and held that the lack of advising a defendant of the
notification and registration requirenment for a convicted sex
of fenders renders a plea void as it was entered involuntarily.
The Fourth District Court explained:

Because the pertinent facts and | egal issue
are identical, the outcone in this case
shoul d be no different than the one in
State v. Stapleton, 764 So. 2d 886 (Fla. 4t"
DCA 2000). In each of these cases, the

def endant pl eaded to a sexual offense

wi t hout being infornmed of the sexual

of fender registration requirenent and
promptly thereafter noved to withdraw the
pl ea. Both defendants stated unequivocally
that they would not have entered the plea
if they had known of the requirenment. In
Stapleton the notion was filed within 30
days of the plea, while in this case it was
filed even nore pronmptly- just 10 days
after the plea and sentencing. In neither
case is there any pl ausi bl e argunment of
prejudice to the state. Stapleton

obvi ously stands for the proposition that

t hese circunmstances anount to good cause.
As we did in Stapleton, therefore, we hold
that this defendant “shoul d have been

advi sed of the known consequences of his
plea at the tinme of the taking of the
plea.” 764 So. 2d at 888.

Partlow v. State, 813 So. 2d 999, 27 Fla. L. Wekly D654 (Fla.

4t h DCA March 20, 2002).

In Nelson v. State, 780 So. 2d 294 (Fla. 1st
DCA 2001), where the facts are identical
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the first district affirmed an order
refusing to allow the plea to be vacated,
hol ding that Stapleton did not require a
reversal because the issue presented is one
of discretion. The Nelson court expl ained
t hat :

Because Nel son did not allege any
affirmati ve m srepresentation,

but only the failure to advise
hi m of a coll ateral consequence,
we conclude that the trial
court’s denial of Nelson's notion
to withdraw his plea did not
result in manifest injustice.”
780 So. 2d at 295.

Wth respect we disagree. There are
several things that a defendant who
contenpl ates pleading guilty or no contest
to a crime mght be charged with know ng
from publication of |aws, but we still

i nsi st of having the defendant rem nded of
t hem before he pleads. Anpbng them are the
right to trial by jury, the right to
counsel, the right to appeal, notice that
the state will seek habitual felony

of f ender sentencing, and now even the
consequence of deportation of alien
defendants as a result of the conviction
Presunpti ve knowl edge of the law as a
categorical basis for refusing a tinely
application to vacate a plea would seem
contrary to the policy of liberally
granting such relief in favor of the
inclination for trials on the nerits in
crimnal cases. Tinothee v. State, 721 So.
2d 776 (Fla. 4'" DCA 1998). It would also
seem i nconsistent with the command of rule
3.170(f) that the court “shall on good
cause, at any tinme before a sentence,
permt a plea of guilty to be withdrawn.”
In short, under the rationale of Nelson, on
this issue with identical facts, the | aw
woul d nonet hel ess tolerate directly
contradi ctory outcones in Stapleton and

5



Nel son.

Partlow v. State, 813 So. 2d 999, 1000, 27 Fla. L. Wekly D654

(Fla. 4th DCA March 20, 2002).

The Fourth District court’s decision in this case
m sappl i ed

rule 3.170(f) which states, “the court may in its discretion,

and shall on good cause, at any tinme before sentence, permt a

plea of guilty to be withdrawn. Florida Rules of Crim nal

Procedure. |In this case, the sentence was rendered and the
def endant subsequently filed a notion to withdraw. The Fourth
District Court of Appeal noted that the nmotion to w thdraw was
“filed even nore promptly - just 10 days after the plea and
sentencing.” Partlow at 999. The State argues that the notion
was not pronptly filed but rather, it was filed |ate, and as
such, rule 3.170(f) does not apply. As in Nelson, rule
3.170(l), not rule 3.170(f), would apply in the case at hand.
Id. Rule 3.170(l) provides that a defendant is permtted to
file a motion to wi thdraw his guilty or no contest plea after
he is sentenced upon the show ng of manifest necessity.

| nconsistent with its own ruling, in Scott v. State, 629 So.

2d 888 (Fla. 4'M DCA 1993), the Fourth District applied rule
3.170(1) as the standard for w thdrawal s of pleas after

sentencing. The Fourth District stated, “In Wllians v.




State, 316 So. 2d 267 (Fla. 1975), the suprene court
recogni zed that while the Florida Rules of Crim nal Procedure
provi de guidelines for wthdrawi ng pl eas before sentencing,
there is no rule setting forth requirenments for the w thdrawal
of pleas after sentencing. The suprene court in Wllians
adopted the standards enunci ated by the Anerican Bar
Associ ation for a plea of wthdrawal after sentencing, holding
t hat a defendant should be allowed to withdraw a guilty or
nol o contendre plea when the defendant proves the w thdrawal
is necessary to correct a manifest injustice. The burden to
prove a manifest injustice is placed on the defendant.” Scott
at 890. Therefore, wthdrawal of a plea after sentencing is
permtted only after defendant proves withdrawal is necessary
to correct manifest injustice and the defendant has proven
mani f est injustice.

As witten in the dissenting opinion in this case, the
Fourth District Court has ruled that, “wth respect to sex
of fender registration requirenent, courts have held that a
def endant need not be inforned of these designations before
entering a plea, because they are collateral, rather than
direct, consequences resulting fromhis convictions of certain

sexual offenses. Citing Nelson v. State, 780 So. 2d 294 (Fl a.

1st DCA 2001) and Pearman v. State, 764 So. 2d 739 (Fla. 4" DCA




2000). In this case, there is no manifest injustice because
the sex offender registration requirenent is a collateral
consequence and furthernmore, there was no m srepresentation
regardi ng this consequence. |In essence, the district court
has applied an incorrect standard to a notion to withdraw a
pl ea after sentencing, contradicting its own correct
application of rule 3.170(1) in previous decisions, and
contradicting the rule as applied in Nelson. In so doing, it
has i nperm ssibly el evated the value of a collateral
consequence when finding the defendant has met the requirenent
of showi ng good cause for the standard of w thdrawing a pl ea
prior to sentencing when in fact, the standard that must be
applied to a notion to withdraw after sentencing is manifest
i njustice.

CONCLUSI ON

VWHEREFORE, based on the above and foregoing argunents and
authorities cited therein, the State of Florida respectfully
subm ts that the decision of the Fourth District Court of
Appeal shoul d be REVERSED and the judgnent and sentence
i nposed by the trial court should be AFFI RVED.

Respectfully subm tted,
ROBERT A. BUTTERWORTH

Attorney Genera
Tal | ahassee, Florida
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