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PRELI M NARY STATENMENT

References in this brief are as foll ows:

Di rect appeal record will be referred to as “TR.”, followed
by the appropriate page nunmber. Post conviction record will be
referred to as “PCR’, followed by the appropriate volume and

page nunber.

STATEMENT OF THE CASE AND FACTS

The State generally relies upon the Statenment of the Case
and Facts set forth in its initial brief. Any additional facts
necessary for disposition of the issues presently before this

Court will be discussed in the argunment, infra.



SUMVARY OF THE ARGUNMENT

STATE APPEAL

Trial counsel retained a nental health advisor and call ed
two qualified nmental health experts during the penalty phase to
testify that Davis suffered from brain danmage. Each concl uded
t hat both statutory nmental health mtigators applied at the tine
Davis commtted the nurder. Trial counsel also presented the
testimony of Davis’ nother and ol dest sister. None of the
addi ti onal evidence devel oped by collateral counsel with the
benefit of time and hindsight constitutes conpelling mtigation.
Confidence in the outcone of Davis' penalty phase is not
under m ned.
DAVI S CROSS- APPEAL
| SSUE | - The evidence which Davis contends should have been
presented by trial counsel was either inadm ssible, or of such
dubi ous value that presentation of such evidence would have
harmed counsel’s credibility in the eyes of the jury. The
circuit court properly rejected the ineffective assistance cl aim
as Davis failed to establish either deficient performance or
resulting prejudice. ISSUE Il - The record refutes any
al l egation that counsel was ineffective during the penalty
phase. Trial counsel did challenge application of the heinous,

atroci ous, and cruel aggravator. Al t hough col | ateral counse



faults defense counsel for failing to provide his experts with
evidence so that they could render an opinion that Davis was
under the substantial dom nation or influence of another person
at the tinme of the nurder, collateral counsel failed to present
such evi dence through Davis’ own experts during the evidentiary
heari ng. Mor eover, the *®“evidence” <collateral counsel has
devel oped to support such a theory is either not credible, not
adm ssi bl e, or both.

| SSUE Il - Davis’ newy discovered evidence in the form of
hearsay statenents allegedly made by the |ong dead Reginald
Shepard would not be adm ssible during the guilt or penalty
phases of Davis’ trial. The circuit court, after hearing such
testinmony, concluded that the witnesses to Shepard s all eged
confessions were not credible. The newly devel oped “evidence”
does not establish that Davis is innocent. Over whel m ng
evi dence established Davis’ guilt in this case.

ISSUE IV - Davis’ clainms of prosecutorial msconduct are
procedurally barred. To the extent he raises an allegation of
i neffective assistance, Davis provided no evidence to support
his claims.

| SSUE V - The circuit court properly denied Davis’ various
clainms as either procedurally barred or wi thout nerit.

| SSUE VI - As Davis has failed to establish individual errors



bel ow, there is no cunul ati ve effect to consi der.



APPELLANT’ S/ CROSS- APPELLEE’ S REPLY ARGUNMENT

| SSUE

WHETHER THE POST- CONVI CTI ON COURT ERRED I N
FI NDI NG  THAT DAVI S COUNSEL PROVI DED
| NEFFECTI VE ASSI STANCE DURI NG THE PENALTY
PHASE FOR FAILING TO UNCOVER AND PRESENT
ADDI TI ONAL M TI GATI NG EVI DENCE.

Davis contends that the ~circuit court’s finding of
deficiency and prejudice “is materially indistinguishable from
cases in which this Court granted or upheld penalty phase

relief.” (Davis’ Brief at 29). The State disagrees.

Davis’ reliance upon Mtchell v. State, 595 So. 2d 938 (Fl a.

1992), for the proposition that counsel was ineffective during
the penalty phase is msplaced. In Mtchell, defense counse

presented absolutely no evidence during the penalty phase.
Counsel sinmply assunmed that he would obtain an acquittal and
woul d not have to proceed with the penalty phase. Mtchell, 595
So. 2d at 941, 942. Al t hough defense counsel had M tchell
exam ned by two nmental health experts prior to the penalty
phase, he made no arrangenment for them to testify. “Bot h of
t hese doctors indicated that had they been asked, they could
have testified to both statutory and non-statutory mtigation.”
Mtchell, 595 So. 2d at 942. 1In addition, famly nenmbers could

have testified about his history of child abuse, his character,



and, his history of substance abuse. 1d.

In contrast to Mtchell, defense counsel in this case
offered the testinony of two mental health experts, Dr. Dee and
Dr. MdC ane. Both experts offered their opinion that the
statutory nmental status mtigators applied in his case.
Mor eover, defense counsel offered Davis’ nother and sister who
were called to corroborate the history of head injury and
attenpt to humani ze Davis in the eyes of the jury. |ndeed, even
with the benefit of tinme and hi ndsight, collateral counsel only
of fered the same two nental health experts to testify during the
evidentiary hearing below. ! They sinply confirmed their original
opi ni ons. See e.qg. PCR-5, 788 (EEG supported and therefore
strengt hened his original conclusion). That additional friends
or famly menbers could have been called does not establish
counsel’s representati on was i nadequate. And, it certainly does
not conpare to Mitchell where absolutely no evidence was
present ed by defense counsel during the penalty phase.

Simlarly, Ragsdale v. State, 798 So. 2d 713 (Fla. 2001),

Al t hough collateral counsel offered Dr. Pineiro's report
regarding the nore sensitive EEG the State did not cross-
exam ne the doctor during the original proffer and objected to
its consideration by the post-conviction court. Nonet hel ess,
the circuit court did accept Dr. Pineiro’ s report as evidence of
what m ght have been avail able to counsel. (PCR-5, 773). The
fact remains that neither the | ower court nor this Court has the
benefit of the State's cross-exam nation, which, of course, is
critical totesting the credibility and wei ght of such evidence.

6



provi des no support for Davis’ argunent on appeal. |In Ragsdal e,
this Court noted that the penalty phase “was not subjected to
meani ngful adversarial testing” and that defense counsel
“essentially rendered no assistance to Ragsdale” during the
penalty phase. Ragsdale, 798 So. 2d at 716. This Court noted
a |large anount of evidence could have been introduced through
fam |y menbers relating to a severe history of child abuse,
negl ect, and inpoverishnment. “The Ragsdale brothers were
frequently beaten by their father with fists, tree |inbs,
straps, hangers, hoses, wal king canes, boards, and the I|ike,
until bruises were left and bl ood was drawn. 1d. at 717. The
father even fired a pistol tw ce at Ragsdale. W thout advancing
past the seventh grade, Ragsdale ran away from hone at the age
of fifteen or sixteen.

I n additi on, defense counsel in Ragsdal e presented no nent al
health evidence during the penalty phase, whereas collateral
counsel procured and presented an expert to testify that
Ragsdal e was psychotic at the tinme of the offenses and that the
statutory nental mtigators applied. The doctor also offered a
list of non-statutory mtigators, including “organic brain

damage, physical and enotional child abuse, history of al cohol

and drug abuse, marginal intelligence, depression, and a
devel opnental |earning disability.” Ragsdal e, 798 So. 2d at



718. This Court noted that even the State nental health expert
coul d have provided sonme useful mtigation.

Here, defense counsel did not ignore nental health issues,
he presented the testinony of two experts who rendered opinions
that Davis was brain damaged and that the nmental status
mtigators applied. Further, the quantity and quality of the
non-statutory mtigation from lay wtnesses available in
Ragsdale was nuch nore conpelling than that devel oped by
coll ateral counsel sub judice. It nust be remenbered Braw ey
testified that at the time of trial [when Stoudemre was alive]
no famly nmenber nentioned that Stoudemre treated Davis

unfairly. (PCR-7, 1025). See Chandler v. U S., 218 F.3d 1305,

1318 (11th Cir. 2000) (“reasonableness of counsel’s acts
(i ncluding what investigations are reasonable) depends

‘“critically’ upon information supplied by the [petitioner] or

‘the [petitioner’s] own statenents or actions.’”)(quoting

Strickland v. WAshi ngton, 466 U.S. 668, 691 (1984)). Assum ng

for a nonent, that evidence of an abusive environnment was even
avail able to Brawl ey, Davis was not physically abused but was
made to work for his stepfather at a young age with his other

si blings.?

2Al t hough St oudeni re had on occasi on struck Davis, Davis was not
afraid of Stoudemre. (PCR-6, 968-969).

8



Wlliams v. Taylor, 529 U.S. 362 (2000), provides no support

for Davis' position on appeal. In Wlliams, the majority of
def ense counsel’s cl osing was devoted to explaining that it was
difficult to find a reason why the jury should spare WIlIlians’
life. In Wlliams, trial counsel failed to present any
testinmony regarding early childhood abuse, nor any evidence
regardi ng borderline nental retardation. Id. at 370. Tri al
counsel did not introduce docunents regarding his childhood
abuse because counsel incorrectly thought that state | aw barred
access to such records. Trial counsel failed to introduce those
portions of the State’s expert’s opinion that WIIlians woul d not
pose a future danger if he were kept in a structured environnment
which would have rebutted the State's future dangerousness
argument. 1d. at 370-71.

By contrast, in this case defense counsel vigorously argued
agai nst the death penalty. Counsel presented two nental health
experts who provided favorable testinony and two fam |y nenbers
to corroborate Davis' history of head injury and to humani ze
Davis in the eyes of the jury. Col | ateral counsel’s efforts
devel opi ng addi ti onal aspects of mtigation or expandi ng on the
mtigation counsel originally presented to the jury do not
establish deficient performance. Brawl ey’'s performance in this

case exceeded those i n ot her cases where counsel has been deened



constitutionally adequate.

For exanple, in EFerguson v. State, 593 So. 2d 508, 510-511

(Fla. 1992), counsel’s interviewing the defendant and famly
menbers, and review ng psychiatric reports, then putting the

not her on as the only witness, was sufficient. See also Jones

v. State, 732 So. 2d 313, 316-318 (Fla. 1999) (counsel spoke
with three famly nmenbers that were not interested in hel ping
t he def endant, and presented a nental health expert but did not

establish the statutory mental mtigation); Francis v. Dugger,

908 F.2d 696 (11th Cir. 1990), cert. denied, 500 U.S. 910 (1991)
(decision to make inpassioned argunent for life and not to
investigate fam |y background not deficient).

Strickland teaches that “strategic choices made after |ess

than conplete investigation are reasonable precisely to the
extent that reasonable professional judgnments support the
limtations on investigation.” 466 U S. at 690-691. Thus, it
is necessary to look at the investigation that was actually
conducted, rather than sinply seeing the fruits of a later
i nvestigation, to determine the reasonableness of t he

i nvestigating attorney’'s performance. See Rose v. State, 675

So. 2d 567, 572 (Fla. 1996) (in evaluating conmpetence of
counsel , must exam ne counsel’s actual performance in

preparation for penalty phase, as well as reasons advanced for

10



performance). The investigation described by Brawl ey bel ow was

more extensive than those in Ferguson, Jones, and Francis, all

of which were deemed to be reasonable. Brawm ey knew to
i nvestigate Davis’ background and talk to famly nenbers in
order to develop penalty phase evidence. Far from ignoring
mental health issues, Brawl ey presented extensive testinony from
Dr. Dee and Dr. MClane who rendered opinions that the nental
status mtigators applied.

As recognized by the trial court [addressing a separate
claim, Brawl ey was an experienced and well respected advocate
in the community. The trial court observed:

Dan Brawley is one of the nmpst experienced
crimnal trial attorneys in the Tenth Judicial
Circuit. He has practiced in Polk County since the
m d- 1970’ s. Prior to representing Davis he had
participated in nmore than a dozen capital cases as
sole trial counsel. Braw ey has attended nunerous
sem nars on capital cases and was even a speaker at
one such educational event.

(PCR-7, 1102-03). The presunption of effectiveness is even nore

difficult to overcome when addressing the conduct of an

experi enced advocate |ike Brawl ey. See Chandler v. United

States, 218 F.3d 1305, 1316 (11th Cir 2000), en banc, (“Wen
courts are exam ning the performance of an experienced trial
counsel, the presunption that his conduct was reasonable is even

stronger.”) (citing Provenzano v. Singletary, 148 F.3d 1327

11



1332 (11th Cir. 1998).

The State has not found, and Davis has not cited any
conpar abl e case, where counsel, having presented two nenta
heal th experts [providing extrenely favorable testinony], along
with two famly nmenbers, has been found constitutionally
deficient. In any case, assumng Davis has established
deficient performance, he has not carried his burden of show ng
pr ej udi ce.

What Davis and the circuit court fail to realize is that
nost of the nental health evidence presented during the
evidentiary hearing was cunul ative to that presented by defense
counsel bel ow. The experts called by Davis had the sane
favorabl e opinions they offered during the original penalty
phase: Davis suffered frombrain danage and the statutory nental
mtigators applied.:? The only difference was that the EEG
confirmed or strengthened their opinion that Davis was brain

danmaged. However, any contention that Davis’ experts were

5In fact, Dr. Pineiro s testinmony was sonmewhat |ess favorable
than the testinony presented by Doctors Dee and McCl ane. He was
reluctant to say that Davis was “substantially inpaired” at the
time of the offense. (Pineiro Proffer at 15). “I don’t know in
this particular event,” | can say “this man did have el enents
that will dimnish his responsibility, nmeaning he had a brain
dysfunction, an encephal opathy, a learning disability, at best
a borderline intelligence.” (Pineiro Proffer at 15-16). Dr .
Pineiro did not testify that Davis’ brain dysfunction would rise
to the level of a statutory mtigator.

12



unaware of inportant information--the EEG nmentioned in Dr.
Vroomi s report--is false. (Davis’ Brief at 17-18). In fact,
one of his experts, Dr. MClane, was clearly aware of the
abnormal EEG at the time he testified for Davis during the
penalty phase. Dr. MClane testified: “...I think they put him
on the Tegretol probably because he had an abnormality on his
el ectroencephal ogram at the State Hospital and a history of head
injury and manifestations of irritability and aggressiveness
intermttently.” (TR 1396-97). Despite his awareness of the
abnormal EEG, there was no testinony offered bel ow to suggest
Dr. McCl ane recommended Brawl ey obtain a second nore sensitive
EEG. 4

In any case, the jury was clearly aware of the abnormal EEG
at the time of the trial. Braw ey used this fact to argue that
Davi s was brain damaged in closing:

Now, after this M. Davis was seen on August 25t h,

1988 by a Dr. Broom (phonetic) who perforned a nedi cal

- - this is a nedical doctor, performed a nmedical test

called an EEG The EEG was abnormal because of a m|d

to noderate dysrhythm a. Now, Dr. Westby tells us

that she put that in her report, and when | asked her

what an EEG was she did tell us, well, that’'s where
they put the electrodes up to your brain, up to your

“Dr. McClane's assertion that he “hoped” he would have ordered
anot her nore sensitive EEG if he had been aware of an abnor nal
result on Dr. Vroomis initial EEG is highly suspect. (PCR-5,
797) . Dr. MClane was clearly aware of the abnormal result
obtained by Dr. Vroom at the tinme of the penalty phase. (TR
1397) .

13



head. But it turns out she doesn’t know what the EEG
is for. The Dr. Broom who gave the EEG told Dr.
Westby or put it in the notes, put in Henry's file,
that there was a mld - - there was an abnormal EEG
and a mld to noderate dysrhythm a. Dr. West by
doesn’t know what dysrhythmais. Now, | don’t either
but it’s not my field, and I didn't wite a report
saying that this man is [sic] nothing wong with him
and he’s faking.

And if you recall, she told us an absolutely
i ncredi ble statenent, that she doesn’'t know what it
means but she’s going to go home and |l ook it up in her
book so she can find out what it neans. Dr .
Zwi ngel berg at least told us that an EEG nmeasures
brain waves, and Dr. Broom found an abnormal EEG
abnormal brain waves. Something is wong in this
boy’ s brain.

Anot her doctor, a nedical doctor again, saw Henry
Davis at the state hospital, a Dr. Koehler from the
neurol ogy clinic. The patient’s history and EEG woul d
be consistent with an wunderlying convulsive - -

under | yi ng convul sive disorder. He has evi dence of
encephal opathy - - nmaybe that’s the word Dr. Westby
was going to | ook up and, you know, she’s got the book
to do it.

(TR 1573-76). See dock v. Moore, 195 F. 3d 625, 636 (11th Cir

1999) (concluding that the petitioner could not show prejudice
because much of the new evidence is nerely repetitive and
cunul ative to that which was presented at trial). The jury was
clearly aware of the convul sive disorder and abnormal EEG.
Doctors Dee’ s and McCl ane’ s opi nions, favorable to Davis at
the time of his trial, remain unchanged. The fact that his own
experts now claim the EEG would have strengthened their
testimony is of no consequence. What would have been

per suasi ve, perhaps, is if the experts called by the State woul d

14



have changed their opinions. No such evidence was offered by
Davis. We nust presune that Dr. Westby and Dr. Zw ngel berg’s
testimony that Davis was a malingerer and suffered no
significant brain danmage remai ns unchanged. (TR 1487). And,
while Davis mght have suffered a seizure disorder, Dr.
ZwWi ngel berg testified, it *“doesn’t nmean that sort of brain
danage is going to result in them hurting sonebody or that
that’s a mtigating factor.” (TR 1487). Dr. Zw ngel berg felt
that Davis qualified for a diagnosis of antisocial personality
di sorder. (TR 1487-88). In other words, Dr. Zw ngel berg,
while agreeing it was possible that Davis suffered from sonme
brain dysfunction, noted that “[p]ersonality style is such that
he al so displays inpul siveness.” (TR 1490).

I n addition, the reasons the trial court originally rejected
t hose opinions remain valid. Davis was not substantially
i mpai red, he was functioning all too well in order to execute
his crimnal plan, targeting the elderly victim [he and his
stepfather had previously cut her lawn], stealing itenms of
val ue, and | eaving the house by taking her car, which, he | ater
abandoned. The only “new’ nmental status item devel oped
consisted of Dr. Dee’'s lone opinion that the statutory age
m tigator applied based upon Davis’ age and IQ at the time of

t he of fense. However, Dr. Dee had difficulty explaining his
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formula and was vigorously challenged on cross-exam nation by
the prosecutor. Moreover, the jury was well aware of Davis’ age
and low IQ at the tine of trial and defense counsel repeatedly
referred to Davis as a “young” man in closing argunment. (TR
1580, 1587, 1590).

The additional fam |y nmenbers offered very little in the way
of conpelling non-statutory mtigation. Davis, like his
sisters, was forced to work for Stoudemre at a young age
picking fruit. Stoudenmire was abusive to their npther.
However, he always put food on the table and they had cl othes
for school. (PCR-6, 968). Collateral counsel did not uncover
a history of severe abuse. Davis chose to work for Stoudemre
after graduating from high school and was paid for his work.
(PCR-6, 969). In addition, the inpact of such testinmony is
diluted by the fact that Davis’ sisters did not grow up to be
murderers or crimnals despite being raised in the same famly
at nosphere. Wth the luxury of a large ampbunt of tinme [in this
case, nore than a year], and the ability to focus upon portions
of a made record, it is alnost always possible for collatera

counsel to present additional mnmtigation evidence.?® See

SA potential problemw th Davis’ character witnesses is that they
tended to contradict the testinony of his experts. The experts
testified that due to brain danmage Davis neets the criteria of
the statutory nmental mtigators, extrenme enotional disturbance
and capacity to conformhis conduct are substantially inpaired.
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Wllians v. Head, 185 F.3d 1223, 1236 (11th Cir. 1999) (Such

affidavits from famly nmenbers “usually prove[] at nost the
whol |y unremarkable fact that with the luxury of time and the
opportunity to focus resources on specific parts of a made
record, post-conviction counsel will inevitably identify
shortcom ngs in the performance of prior counsel.”).

Davi s has apparently identified a deficiency in counsel’s
failure to obtain and present the jury wth Davis school
records. Davis’ school records do show that he was in sone
speci al education classes. However, Davis was also in regular
cl asses and was capable of nmaking B's, Cs or Ds and F's.
(PCR-6, 967-73). The jury in this case, through Braw ey’s
efforts, were well aware of Davis’' relatively low IQ It was
not, as Davis argues, the fact that Davis received a regular
di pl oma whi ch all owed the prosecutor to argue that little wei ght
should be given Davis’ low IQ rather, it was the fact that
Davis’ 1 Q was simlar to what you would expect to find from
those in prison. The prosecutor argued, in part:

...But in any event even if that’'s true [brain

damage], so what? We’'re not going to put himto death

because he’'s got mniml brain damage. What's the
death penalty for? | asked Dr. Dee, how does his

intelligence |level conpare to other folks in prison?
Whoa, about the sane, M. Aguero. We don’t have a | ot

I n accordance with their judgnent, Davis has a history of acting
out inmpul sively.
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of bright people in prison, do we, Dr. Dee?..
(TR 1556). The school records, if mtigating in any way,
certainly did not constitute significant mtigation.

In Rutherford v. State, 727 So. 2d 216, 223 (Fla. 1998), the

jury recommended death by a vote of seven to five. The trial
court found t hree aggravating factors (during a
robbery/ pecuni ary gain; HAC, and CCP), along with the statutory
m tigator of no significant crimnal history. The judge had not
found any nonstatutory mtigation, despite trial testinony of
Rut herford’s positive character traits and mlitary service in
Vi et nam Testinmony was presented at the post-conviction
evidentiary hearing that Rutherford suffered from an extrene
enotional disturbance and had a harsh childhood, wth an
abusive, alcoholic father. Yet this Court unani nously concl uded
that the additional mtigation evidence presented at the
postconviction hearing would not have led to the inposition of
a life sentence due to the presence of the three substanti al

aggravating circunstances. 727 So. 2d at 226. See also

Breedl ove v. State, 692 So. 2d 874, 878 (Fla. 1997) (three
aggravating factors of during a burglary, HAC, and prior violent
felony overwhelmed the mtigation testinmony of famly and

friends offered at the postconviction hearing); Haliburton v.

Singletary, 691 So. 2d 466, 471 (Fla. 1997) (no reasonable
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probability of different outcone had nmental health expert

testified, in light of strong aggravating factors); Tonpkins v.
Dugger, 549 So. 2d 1370, 1373 (Fla. 1989) (postconviction
evi dence of abused chil dhood and drug addi cti on woul d not have
changed outconme in light of three aggravating factors of HAC,
during a felony, and prior violent convictions).

As in Rutherford above, collateral counsel sinply has not

produced the quantity nor quality of evidence to establish a

reasonabl e probability of a different result. Cherry v. State,

659 So. 2d 1069, 1073 (Fla. 1995) (noting “standard is not how
present counsel would have proceeded, in hindsight, but rather
whet her there was both a deficient performance and a reasonabl e

probability of a different result”).

19



CROSS- APPEAL

l.
WHETHER THE ClI RCUI T COURT ERRED | N DENYI NG
DAVI S GUI LT PHASE | NEFFECTI VE ASSI STANCE OF
COUNSEL CLAI Ms?
Davi s asserts the |lower court erred in denying his various
gui lt phase ineffective assistance of counsel claims. The State

di sagrees. The trial court’s ruling is supported by the record

and should be affirnmed by this Court on appeal.

A. Counsel’s Alleged Failure to Investigate Davis' Clains of
| nhocence
As noted in the State's initial bri ef, i neffective

assi stance of counsel clainms present a m xed question of |aw and
fact subject to de novo review, “while giving deference to the

trial court’s factual findings.” State v. Reichmann, 777 So. 2d

342 (Fla. 2000). The circuit court denied this claim bel ow
stating:

Davis clains that Brawley was ineffective by
failing to investigate and present avail abl e evi dence
t hat Regi nal d Shepard killed the victim Davis relies
on the testinmny of Levonskie Riley, Al m Shepard,
Lenvent Jones, Jerry Bonds and Cedric Christian to
support his claim

Levonskie Riley testified that Reginald Shepard
paid himfifty dollars to drive to Shepard’ s apart ment
where he picked up a t-shirt, jeans, and shoes. One
shoe was covered in what appeared to be blood. Riley
drove Shepard to an orange grove where he di sposed of
t he bundl e. Riley, who recently suffered a stroke,
cannot remenber the date of the incident. Riley told
Davi s’ previous attorney, Rex Dinmm g about this and
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gave a pretrial deposition to Brawl ey concerning the
i nci dent. Brawl ey did not call Riley to testify at
trial.

Lenvent Jones testified that on the day of the
murder he saw Davis getting out of the car. Braw ey
talked to him but did not call him to testify at
trial.

Al ma Shepard is Davis’ sister. She testifiedthat
she saw Shepard the night Davis was arrested. He
denied commtting the nurder and told her that Davis
didn't commt the nurder either. He said he knew for
a fact that Davis didn't do it. She observed t hat
when she saw Shepard he was dirty, snelly and sweaty
and had been hiding in an orange grove.

Jerry Bonds testified that the knife used in the
murder was “very simlar” to the knife Reginald
Shepard <carried in his pocket. Bonds is an innate at
Pol k County Correctional Institute and has *“less
t han” ten felony convictions.

Cedric Christian testified that Shepard always
carried a knife. He identified the murder weapon as
t he kni fe Shepard carri ed.

This claim alleges ineffective assistance of
counsel and does not allege newly discovered
evidence. The Court’s analysis is therefore confined
to the ineffective assistance aspect of Davis’ claim

Nei t her Levonskie Riley, Lenvent Jones, Alnm
Shepard, Jerry Bonds or Cedric Christian testified to
any direct know edge of Regi nal d Shepard’s i nvol venent
in the nurder.

Levonskie Riley's story was known prior to trial
by Rex Dimm g and Dan Braw ey. He was deposed by
Brawley prior to trial. Brawm ey directed his
investigator to look into Riley’s story and cone (sic)
to the conclusion that he could not use Riley as a
Wi t ness.

Lenvent Jones’ testinmny woul d have served only to
corroborate the testinmony of Harold Brown placing
Davis at the crime scene. John Johnson and Regi nald
Shepard were deposed prior to trial and both denied
any involvenment in the nurder. Al ma Shepard coul d
only confirm Shepard’s denial of commtting the
mur der .

Jerry Bonds’ testinmony concerning the knife was
not concl usive. The knife according to Bonds was
“very simlar.” It is doubtful Bond s testinmony, if
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adm tted, would carry any weight. On the other hand,
Ceric Christian identified the nurder weapon as
definitely belonging to Shepard. This testinmony
carries with it very little i ndi cati on of
believability or trustworthiness. Christian’ s version
of events surroundi ng Shepard’s jail house adm ssi ons
conflict with that of WIIlie Wtson. He further
testified that he saw Shepard on the street in 1995 or
1996. Regi nal d Shepard died in July 1995, thus
casting doubt on Christian’s testinmony in this regard.

Braw ey’ s theory of defense was not to deny Davi s’
presence at the scene of the crine. As Braw ey
testified, he tried to convince the jury that Davis
may have been present but soneone else had commtted

t he nurder. The trial record reveals that Braw ey
pursued his theory in both cross-exam nations of the
state’s witnesses and in final argunent. Brawl ey’ s

approach was a reasonable and infornmed strategic

decision. Brawley's representation cannot be said to

be ineffective in this regard. This claim is

t her ef ore DENI ED
(PCR-7, 1104-1106).

In support of his contention that counsel failed to
i nvestigate and present evidence that Shepard killed the victim
in this case, Davis asserts that he told three of the four
exam ni ng doctors that Shepard was present during the nurder
al ong with John Johnson. (Davis’'s Brief at 35). The fact Davis
denied commtting the nurder to nental health professionals does
not constitute relevant evidence and certainly does not suggest
counsel was ineffective. O course, Davis fails to nention that
his “story” has repeatedly changed dependi ng on the ti me he made

the statenent and who he was tal king to. Moreover, none of his

vari ous assertions were nade in court, either at trial or during
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the evidentiary hearing below | ndeed, Davis even told
differing stories to the defense experts called on his behalf.
Hs own experts acknow edged that sonme times Davis 1is
mal i ngering. Dr. McClane testified that Davis’ |last story [two
people committed the nurder while he was out back] which
conflicted with an earlier one he provided, was “so self-
serving, | have to consider the strong possibility that it could
be malingering.” (PCR-5, 789)(enphasis added).

Col | ateral counsel attenpts to avoid the deleterious fact
that Davis provided different stories about his involvenment by
claimng that the last one was provided only after he was
“restored” to conpetency. However, a fair reading of the record
reveal s that Davis was never truly inconpetent to proceed.
Al t hough initially found inconpetent to stand trial, Davis was
treated and observed at the State nental health hospital. After
his stay at the State hospital, the experts, including a
psychol ogist and a psychiatrist, concluded that Davis was
conpetent and a malingerer. Not only was Davis a “nmalingerer,”
but they concluded “he was a very good malingerer.” (TR 1440;
PCR-5 791).

According to Dr. Dee, Davis initially said he had no nenory
of the day of the nurder. (TR. 1343). At another point, he

told Dr. Dee that he was out picking waternelons the day of the
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murder. (TR 1343). Next, Davis told a story about babysitting
for someone, maybe his grandnother. (TR 1344). Vhen those
stories were checked out and presumably proved fal se, Davis then
returned to he did not know “what he was doing.” (TR 1344).
Utimtely, when his nmenory “inmproved,” he related the story
about Shepard and Davis commtting the nurder while he was out
back. (TR 1349-51).

The ot her defense expert, Dr. McCl ane, was al so aware of the
various stories provided by Davis. (TR 1389). Dr. MCl ane
testified that when Davis was first arrested he said he was in
a wat ernel on patch, next he was babysitting, then sone guy who
| ooked just like himcomitted the crime, and told Davis about
it. Finally, Davis conmes back after being found conpetent and
says that two other guys commtted the nurder.® (TR 1414-15).

Davi s al so provided different stories to the police shortly
after the nurder. Davis denied killing the victim In fact,
Davi s deni ed having been in Ms. Ezell’s house at all. (PCR-5,
746). Davis al so denied ever having been in the victims car.

(PCR-5, 746). Davis told Deputy Riley he was out picking

Davi s al so provided various versions to Dr. Mark Zw ngel berg,
called in rebuttal by the State: Davis' story evolved from no
menory of the day of the crime and conpl ete deni al of bei ng near
the victinm s house the day she was nurdered to clain ng he was
present with two other individuals at the time of the nurder.
(TR, 1477-78).
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wat er nel ons on the day Ms. Ezell was nmurdered. (PCR-5, 746).
As this Court noted on direct appeal, Davis’ stories seened to
evol ve:

Davis was arrested on March 20, 1987. He denied
commtting the nurder and said that he had not been in
the victinm s house or car. He initially said that he
had been picking waternel ons on the day of the nurder
but later said that he had been babysitting. A few
days after his arrest, Davis told officers that the
day before the nurder, a black man who | ooked exactly
i ke him showed him a weapon simlar to an ice pick
and said that he was going to rob Ezell. Davis said
that he saw the man the day after the nurder and the
man asked himif he heard what happened. Davis also
told the officers that he had seen Ezell at the post
office on the day before the nurder and he offered to
go to her house to put up groceries. He said that he
went to her house, put up groceries, then | ocked her
car and left.

Davis v. State, 604 So. 2d 794, 796 (Fla. 1992).

What post-conviction counsel is now offering is the final
variation of Davis’ many stories. But, again, Davis’ various
assertions of innocence, none made in court under oath, do not
in any way suggest that defense counsel provided ineffective
assi st ance. Davis did not pursue an insanity defense and his
self-serving statenments to the experts do not constitute

adm ssi bl e evi dence. ”

‘Courts are generally reluctant to let a non-testifying party

admt hearsay statenents through an expert. See generally
Hol sworth v State, 522 So. 2d 1297 (Fla. 1988) (expert testinony
as to effect of intoxicants on a defendant’s mnmnd 1is
i nadm ssible absent sonme proof of ingestion other than

def endant’ s hearsay statenents to the expert); United States v.
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The various stories Davis provided to | awenforcenent sinply
show that counsel was faced with a daunting task in defending
Davi s. Mor eover, Davi s’ stories conflicted wth the
overwhel m ng physical evidence connecting himto the victins
mur der .

Def ense counsel first asserts that Lenvent Jones shoul d have
been called to testify in support of a theory that Shepard and
Johnson committed the nurder. Lenvent Jones allegedly observed
Davi s, Shepard, and Johnson, in a car in the victims driveway
on the day of the nurder. Jones, who worked w th Davis
providing | awn care, clainmed that Davis had told himearlier he
had a job to cut Ms. Ezell’s lawn that day. Def ense counsel
investigated the story provided by Jones and he was deposed
al ong with Regi nald Shepard. (PCR-7, 1058).

Jones’ s testi nony about seeing Davis, al ong with Shepard and

Bi bby [Johnson] getting out of a car at Ms. Ezell’s on the day

Pal mer, 91 F.3d 156 (9th Cir. 1996) (“Finally, if the district
court had admtted these declarations, it would in effect have
all owed Palner to testify to his innocence w thout subjecting
hi mself to cross-exam nation.” (citing Palmer v. Illinois, 484
U.S. 400, 412 (1988) (“[E]J]ven the defendant may not testify
wi t hout being subjected to cross-exam nation.”); Smthson v.

V.MS. Realty, Inc., 536 So. 2d 260, 262 (Fla. 3d DCA 1988) (In
suit to recover for wongful death caused by nmurder and robbery
in defendant’s theatre, it was error to permt defendant’s
expert to testify regarding the explanations and notives of
t hose who caused the death, stating: “A witness may not serve
merely as a conduit for the presentation of inadm ssible
evi dence. ").
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of the nmurder woul d be contradicted by Ms. Ezell’s nei ghbor, M.
Br own. M. Brown only observed one man, Davis, approach Ms.
Ezell's door on the norning she was nurdered.® (TR 707).
Brawl ey testified that he nust consider the benefit of such
potential evidence against |osing closing argunent. (PCR- 7,
1058). Moreover, he did not think that Lenvent Jones’ testinony
was as credible as M. Brown’s and did not want to risk the
possibility of alienating the jury. Braw ey testified:

...And | would al so have to wei gh whether ny w tness
was as believable as M. Brown. And if not, then I

m ght have failed on both - - in both respects and |
woul dn’ t have inpeached M. Brown and | would have
placed nmy client at the scene, and possibly have the
jury thinking I was producing a bogus, a nonsense

wild hair type of argunment.
(PCR-7, 1059). The trial court’s finding that Brawl ey nmade a

reasonable tactical decision not to use this testimny is

8As M. Brown | ast observed Davis he was standing at Ms. Ezell’s
front door before leaving to take his daughter to school. M.
Brown testified: “And he wal ked up to the door and | watched hi m
stand there for a while, and | thought it’s too early in the
nmor ni ng, she’s just not going to answer the door. But | suppose
| stood there for ten, 15 seconds, and he was still standing
there, and I went on in the house.” (TR 707). \Wen he cane
back out to take his daughter to school [about fifteen m nutes
|ater], Brown |ooked over to M. Ezell’'s but did not see
anybody. (TR 714-715). This is highly significant as the
murder occurred in the nmorning before the housekeeper arrived.
Moreover, Ms. Ezell was nurdered just inside the front door of
her house.
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supported by the record.® See Valle v. State, 778 So. 2d 960

(Fla. 2001) (“This Court has held that defense counsel’s
strategic choices do not constitute deficient conduct if
alternative courses of action have been considered and

rejected.”) (citing Shere v. State, 742 So. 2d 215, 220 (Fl a.

1999)).

As for Davis’ assertion that Lenvent Jones could have
testified about blood on Shepard' s clothing, this testinony
woul d not be admissible at trial. Jones did not observe any
bl ood on Shepard’s clothing. (PCR-5, 727). He sinply repeated
the statenment all egedly made by Shepard’ s brother, asking Jones
about who his brother had been fighting. Wat Shepard’ s brother
all egedly said to Jones [blood on his clothing], constitutes
i nadm ssi bl e hearsay. Brawl ey cannot be considered deficient
for failing to offer inadnm ssible evidence.

As for Levonskie Riley, Davis’ Uncle, Braw ey | earned about
this potential witness prior to trial. He allegedly drove
Shepard around and observed Shepard weari ng bl oody shoes. Riley
was with Shepard when he threw away sone cl othing. (PCR- 7,
1028-29). Brawl ey had his investigator ook into it but could

not find any corroboration. (PCR-7, 1028-29). Moreover, Riley

°The other person allegedly observed with Davis by Jones was
Johnson. He testified during the evidentiary hearing and deni ed
havi ng anything to do with the victim s nurder
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was difficult to pin down as to when this ride happened in
relation to the nurder of Ms. Ezell. Riley lived in Kissinmee
but came to visit his sister sonetinme after Ms. Ezell had been
murdered. (PCR-4, 657-59).

As the trial court noted, Riley had no “direct know edge”
of Shepard’'s alleged participation in the nurder of M. Ezell.
Failure to call Riley as a witness could not be considered
deficient performance. Riley was easily inpeached by the State
as to when this allegedly occurred in relation to the nmurder.
(PCR-4, 668-69). Mreover, Riley s testinony about bl oody shoes
was not |inked to any physical evidence at the crinme scene, such
as bloody footprints |leading away from the scene or in the
victims’ car, which m ght have corroborated his story. |ndeed,
the absence of such evidence <clearly undercuts Riley’'s
credibility.

Davis’ allegation that his counsel was ineffective for
failing to call his sister Alma Davis as a witness is also
wi thout nerit. Alma Davis allegedly had a conversation wth
Shepard shortly after Davis was arrested for Ms. Ezell’s nurder.
However, anythi ng Shepard said to Davis constituted i nadm ssi bl e
hear say. Shepard denied killing M. Ezell. Al so, Shepard
generally attenpted to assure Ms. Davis that her brother did not

commt the nurder. |In doing so, he did not in anyway admt that
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he, not Davis, had committed the nmurder. Consequently, Shepard
did not make a declaration against his own interest. See Smith
v. State, 746 So. 2d 1162, 1167 (Fla. 1st DCA 1999) (“A party
who offers to introduce a statement on the ground that it is a
decl arati on agai nst penal interest nmust show (1) the decl arant
is unavailable as a witness, 2) the statement so far tends to
subject the declarant to crimnal liability that a reasonable
person in the same position would not have nmade the statenment
unl ess he or she believed it to be true, and 3) the statenment is
corroborated by circunstances that <clearly indicate its
trustworthiness.”)(citations onmtted).

Davis has offered no |egal foundation for this Court to
conclude that Shepard s hearsay statenents were relevant and
adm ssi ble. Nor was the so-called “runmor” that Ms. Davis heard,
t hat Shepard killed Ms. Ezell, adm ssi bl e evidence. Once again,
defense counsel cannot be faulted for failing to offer
i nadm ssi bl e evi dence.

The trial court properly found that defense counsel was not
ineffective in failing to present testinony that Shepard carried
a knife. The circuit court found the one wtness, Cedric
Christian, who identified the knife found in the victim s hone
as Red Shepard’s, was not credible. It was the circuit court’s

province to determne the credibility of M. Christian. Porter
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v. State, 788 So. 2d 917, 923 (Fla. 2001). The reasons for
doubting Christian’s credibility will be discussed in nore
detail under Issue Il of this brief, infra.

Anot her wi t ness who observed Shepard with a knife resenbl i ng
t he nmurder weapon adnmitted that it was a common type of knife
and that |ots of people have them (PCR-3, 421). Failure to
of fer such evidence cannot be consi dered deficient perfornmance.
Mor eover, given the |ack of any credi ble evidence that Shepard
commtted the nurder in this case, it also falls far short of
establ i shing prejudice.

B. Failure to I nmpeach David Robert’s Testi npony

Next, Davis asserts that counsel was ineffective for failing
to inpeach State witness David Roberts’ testinony that an old
| ady scratched him The trial court rejected this claimbel ow,
stating:

Davi s argues that David Roberts’ assertion that he
saw scratches on Davis’ face shortly after the nurder
was the only evidence directly connecting Davis to the
mur der . Braw ey should have presented nunerous
wi t nesses who woul d have testified that Davis' face
bore no scratches and by not doing so, Brawey’'s
representation was deficient according to Davis.

| f Roberts’ testinobny concerning scratches was
successfully inpeached, the State would be left with
only circunstantial evidence to prove Davis commtted
t he murder Davis clains. He argues the only direct
evi dence agai nst himwould be a prejudicial photo-pak
| D and Davis’ fingerprints on the victim s personal
property.

The State argues that Brawley did attenpt to
i npeach Roberts’ testinony concerning the scratches.
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He also tried to inpeach statenments all egedly nade by
Davis. Braw ey pointed out to the jury during closing
argunment that not one w tness corroborated Roberts’
testimony concerning the scratches.

Davis is incorrect that the only other evidence
directly connecting himto the nmurder was the photo-
pak 1D and his fingerprints on items of the victims
property. Davi s’ bl oody fingerprint was found on a
key tag in the victinms house. His fingerprints were
found in the victims stolen car, as well as property
found in the trunk. He pawned sone of the victinis

property imrediately after the nurder. He was
observed at the victims house shortly before the
mur der .

The record shows that Braw ey, in his cross-

exam nation of Roberts, did inpeach him as to the

statenments al |l egedly made by Davis. Roberts initially

testified that he saw scratches on Davis' face and

Davi s explained that an old |lady had scratched him

Roberts testified that he thought Davis was talKking

about “his old lady” a girlfriend. Braw ey addressed

the issue of scratches in closing argunents. He

pointed out that not one other state w tness had

testified about seeing any scratches on Davis face.
(PCR-7, 1106-07).

Asi de from observing scratches, the remaining portions of
Roberts’ testinmony were either undi sputed, Davis knew where the
car had been abandoned [Davis’ fingerprints in the car and on
stolen itens found in the trunk] or favorable [Davis suggesting
he was with other people and didn't nmean for it to happen].
Braw ey testified that the State offered only one witness to

testify that Davis had scratches on his face and that his

testi nony was not corroborated and unreliable. (PCR-7, 1027).

10A possi bl e expl anation for Roberts’ observation of scratches
cones from the nedical examner’s testinony. Even a nedica
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Brawl ey addressed this issue in closing argunent, stating:

... Now, alnobst three years after the fact, he’s com ng
inand telling us while we were in the car, Henry was
sayi ng sonmet hi ng about the killing and we didn’t nean
for it to happen, and all this. Wen he' s asked about
it over two years ago, he says he never said anyt hi ng.
Never said anything to us. And he tries to explain
t hat by saying, they called ne down there as a witness
so | just told them what they wanted to hear.

Well, is he telling us what the Prosecutor wants
himto say? What the Prosecutor wants to hear? And
nore i nportant about him renenmber that little bit of
testimony he tells us about the scratches around
Henry's eye, the scabs were starting to form and he
could see them and he says, what happened to you, and

he says that Henry says sonmething |ike, old |ady
scratched nme, which he took to be a girlfriend.
This was on the 19th, as | recall. Remenber, |

beli eve that the evidence is that Ms. Ezell was killed
on the 18th, which is Wdnesday, this is a Thursday,
Thur sday, Thursday night, Henry is arrested the
following norning in the early hours of the norning,
| believe 2:00 a.m This is a couple of hours after
this fellow says that he stunbl ed out of a pool hal
and then gave Henry Davis a ride.

Wiy is it that not one of the three police
of ficers who interviewed Henry Davis and who sat in a
roomwith himwith the |Iight on | ooking at him asking
him the questions, why is it — why is it that a
single one of them not one of themtold us about any
- - any scratches on his face.

| suggest to you that as to this fellow, you can’t
bel i eve anything he told you and you shouldn’t rely on
it.

(TR 1143-44).

exam ner has difficulty determ ning whet her areas of dried bl ood
constitute cast off drops of blood or are in reality scratches.

(TR, 901, 902). Captain Hendrix testified he observed no
scratches on Davis sonme 48 hours after the nmurder. (PCR-5
750) . Roberts observed Davis before that tine. If the marks

around Davis’ eyes were dried blood, they obviously could have
been washed off prior to the officers observing Davis.
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Contrary to Davis’ assertion, Roberts was not a critical
wi tness and failure of counsel to call witnesses to contradict
him on a rather mnor point [scratches] would not have been
worth |osing the “sandwi ch” argunment.? (PCR-7, 1028). See

Occhicone v. State, 768 So. 2d 1037 (Fla. 2000) (noting that one

valid tactical consideration in deciding whether or not to
present evidence is to preserve the right to first and | ast
closing). As noted bel ow, overwhel m ng evi dence connect ed Davi s
to the nurder.' Brawley's failure to call witnesses to inpeach
Roberts testinony does not underm ne confidence in the outcone
of Davis’ trial.

C. Counsel’'s Failure to File a Motion To Suppress M. Brown's
|dentification O Davis

The circuit court denied Davis’ claim that Braw ey was

ineffective for failing to file a nmotion to suppress the photo-

1Brawl ey testified that a defense attorney is always confronted
with weighing the value of evidence against |osing closing

argument: “If it’s good stuff and you want to use it then use
it. But if it’s a close question you have to nake that cal
about whether the final argunent is nore inportant than a piece
of evidence that m ght be less inportant.” (PCR-7, 660).
Davis mentions that his jeans were tested and reveal ed no
evi dence of bl ood. However, this fact does not in any way
suggest he was innocent of the nurder. (Davis’' Brief at 44).

The jeans were recovered from Davis’ residence wth other
clothes that were brought in to the police station in a

suitcase. (TR 943). Neither post-conviction counsel nor the
serol ogi st have any idea if Davis wore those jeans on the day
Davis nurdered Ms. Ezell. (TR  1023).
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pak identification. The circuit court held:

... The State responds that there was no | egal basis to
suppress the photo-pak and that Harold Brown nade a
positive in-court identification of Davis.

The Court finds that Brawl ey did not file a notion
to suppress the photo-pak because he felt that
ethically he had no legal grounds to do so. Thi s
deci sion is supported by the testinmony of Davis’ prior
trial counsel Rex Dimm g, Esgq. and Ron Toward, Esq.
Both Dimm g and Toward support Braw ey’s deci sion.

Nevert hel ess, Brawl ey did not object at trial to
t he introduction of the photo-pak. Brawl ey went on to
explain that identity was not really an issue. Davis’
bl oody fingerprint, having been found on a key tag in
the wvictims house, Brawey felt he could not
successfully argue to the jury that his client was a
victimof ms-identification. Brawl ey’ s perfornmance
as to this issue was reasonable and not deficient.
This Claimis DEN ED.

(PCR-7, 1107-08).

As the circuit court noted below, none of the various
attorneys assigned to Davis’ case prior to M. Brawmey filed a
notion to suppress M. Brown’s identification of Davis. Braw ey
testified that he had no | egal basis to argue that the photo-pak
was unduly suggestive. Brawley testified:

My recollection about the photopack is there was no,
no issue that justified a Mdtion to Suppress. It
seens |like | objected to it in trial, and it’s just
one of those things that you do to get that, to get
that on the record. But the photopack was pretty good
as | recall. | nean, the figures were - - the faces
were pretty simlar. And the biggest problemwith M.
Brown’s testinmony was his description of the man he
saw, and it was an uncanny description of Henry Davis.
That was one of the sections of transcripts |I read, we
got to reread, and it described Henry Davis to T. And
then later identified the photograph and identified
Henry at trial.
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(PCR-7, 1029-30).

Davis has offered no evidence to suggest that a Mdtion to
Suppress would have been granted. | ndeed, even a cursory
exam nati on of the photo-pak reveals that it was a fair array.
(State’s Exhibit #62). Davi s concludes his argunent on this
i ssue by suggesting that w thout the photo-pak, M. “Brown coul d
have easily seen any other slender African American male who
happened to be at the victims house, including Reginald
Shepard.” (Davis’ Brief at 48). This assertion is not based
upon any evidence in the record. Brown identified Davis, not
just any sl ender African Anerican nale. Moreover, Davis did not
of fer a picture of M. Shepard during the evidentiary hearing or
even attenpt to call M. Brown to challenge his identification.
Further, the physical evidence |eaves absolutely no doubt that
Davis was in the victim s house at the tine of the nurder. M.
Brown’s identification of Davis was corroborated by Davis’
fingerprints found in the victims hone [including a bloody
fingerprint inthe victinms bedroon], Davis’ fingerprints in the
victims stolen car, and, Davis’ fingerprints on itens taken
fromthe hone.

D. Counsel’s Alleged Conflict OF Interest Based Upon Race

Davis finally contends that Brawl ey was a raci st and that

he allowed race to play a factor in his representation. Davis’
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all egation is conpletely devoid of nerit.
The circuit court denied this claimbelow stating:

Davis clainms that his trial counsel, Dan Braw ey,

Esq., is a racist and that Braw ey’s personal hatred
of African Anericans inhibited his ability to
effectively represent Davis. Brawl ey’ s statenents

during voire dire and his closing argunent in the
penalty phase in which he discussed his southern
heritage and his feelings towards bl acks denonstrate
Braw ey’ s raci sm Davis argues. Because of Brawl ey’'s
prejudice toward blacks he failed to properly
investigate Davis’ case and provide adequate | ega
representation.

The State of Florida argues that Brawley is not a
raci st and his statenents during voir dire and penalty
closing were a strategic decision which Brawl ey fully
di scussed with Davis and of which Davis approved prior
to trial.

The Court finds no evidence in this record that
Dan Braw ey, Esq. is a racist. Braw ey explained his
tactical decisions to address the i ssue of race during

voir dire. He explained his approach to this issue
with Davis and his client approved the tactic. Dan
Braw ey is one of the npst experienced crimnal trial
attorneys in the Tenth Judicial Circuit. He has

practiced in Polk County since the md-1970"s. Prior
to representing Davis he had participated in nore than
a dozen capital cases as sole trial counsel. Braw ey
has attended nunmerous sem nars on capital cases and
was even a speaker at one such educational event.

Not hing in this record supports Davis’ claimthat
his attorney is a racist and as a result failed to
properly represent him Davi s’ bare allegations of
raci sm based on Brawl ey’ s statenents, taken wholly out
of context, are unwarranted, unproven and untrue.
This claimis therefore DENI ED

(PCR-7, 1102-03).
Brawl ey wanted to address the race issue up front in voir

dire in order to flush out any negative racial views the panel
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m ght have in light of the fact Davis was black and the victim
was a white female. (PCR-3, 475-76). Braw ey expl ai ned:

| think that, you know, it was inportant. | thought
that then and | think now it’'s inportant to get this
out on the table. Too often we’ve been asked the safe
guestions and get the safe answers and everybody is on
t he same page, apparently. But underneath people are
starting to think about race questions in an
unattractive way. And in a way that is harnful, and
| want to get at that kind of thing.

(PCR-3, 477). Brawl ey testified why he talked about this
strategy with Davis: “It was inportant to ne that nmy client
under stand what | was doing. | didn't want to have a problemin
the courtroom by surprising him But | also wanted him to

under st and what | was doing and why | was doing it, so | tal ked
to himabout it. And the response that he gave ne is what |
testified to.” (PCR-4, 538).

Braw ey testified that he coul d have taken t he saf e approach
and just ask the jury if they would bring back a verdict of
guilty simply because Davis is black and was accused of killing
a white woman. (PCR-3, 482-83). Brawl ey acknow edged that it
was new ground for himto cover in voir dire, but testified: "It
was an extrenme case, it was a very bad case on the facts. I
knew that |I would sone day be dealing with why | did what | did
and what | had said in picking the jury...” (PCR-3, 485). Even
if jurors did not reveal racist feelings in voir dire, Braw ey
hoped that he “raised their consciousness at |east enough that
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the race issue mght not be a factor in the verdict.” (PCR-3,
493). Braw ey certainly pursued a reasonable strategy in
selecting the jury under the facts of this case. Brawl ey’ s
comments were clearly designed to ferret out racist feelings on
the jury and to ensure that race would play no part in the
jury’s consideration of the case.

Davis asserts, wthout any evidentiary support, that
Brawm ey’'s failure to challenge the photo-pak was based on
racism This is a preposterous contention. Apparently, none of
the vari ous attorneys assigned to Davis’ case thought the photo-
pak was unduly suggesti ve. And, even now, post-conviction
counsel has offered no legitimte basis to suppress M. Brown’'s
phot o- pak identification of Davis. Sinply ascribing a racial
notive to sonme asserted deficiency of counsel does not establish
t hat counsel was a racist. The comments Davis attributes to
Brawl ey to suggest he was a racist were in fact nmade as part of
a calculated tactical decision to unearth racist attitudes from
the jurors. As the trial court noted, this was a tactic Braw ey

used after consulting with Davis.®® E. Davis’ Failure To

BAs for not going to Davis’' neighborhood to talk to his famly
menbers, the State notes that nuch investigation had already
occurred prior to Braw ey’ s appointnment. (PCR-3, 463-64; PCR-7,
1030). Brawm ey utilized an investigator to follow up on any
| eads to assist in the guilt and penalty phases. (PCR-3, 440-
41) . Brawm ey testified that he did talk with some nenbers of
Davis’ famly. (PCR-7, 1023-24).
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Establish Prejudice

Assum ng, arguendo, Davis has shown sone deficiency on the
part of counsel, he has conpletely failed to establish prejudice
based upon any of the asserted deficiencies. As noted above,
Davis’ version of events has evolved over tine. Vhen asked
about what Davis told him Braw ey testified:

Well, | don’t recall himgiving nme any statenent that

was consi stent or inconsistent. He was aside fromthe

fact | didn't do this, Henry was vague about what

happened, and did not - - just did not deal with the

fact that he had given different statenments to the

police and to the doctors.

(PCR-7, 1054). Davis apparently never provided a coherent story
or theory for Brawey to work with. The statenents Davis now
relies upon are apparently the | atest version of events Davis
told to nmental health professionals.

Dr. Dee and Dr. McClane testified that Davis’ final story
was that Shepard and Johnson conmtted the nmurder while he was
out back. However, as noted briefly above, Davis’ self-serving
statenments to the doctors would not be adm ssible in the guilt
phase. Thus, the evidence Davis clains counsel should have
provided to corroborate a theory that Shepard and Johnson
conmmtted the nurder, would have been presented in a vacuuni

that is, with no testinmony connecting Shepard to the crine.

That col |l ateral counsel now suggests Braw ey was i neffective for
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failing to call potential wtnesses in an effort to support
Davi s’ | atest version of events nust be viewed in the context of
t he conpel ling evidence avail able to the State and the fact that
Davi s’ evidence to support such a theory is extrenely tenuous.

Overwhel m ng evi dence establ i shed Davis, and not Shepard or
Johnson, commtted the nurder of M. Ezell. Davi s’ Dbrief
conspi cuously avoids any discussion of the evidence introduced
against himat trial. Davis had not worked cutting Ms. Ezell’s
yard for sone six nonths prior to the nurder.'* (TR 798). A
nei ghbor, M. Brown, observed Davis at the victim s door on the
day of her nmurder, al one. M. Brown did not sinply get a
fleeting glinpse of Davis. M. Brown provided a solid
identification of Davis:

Well, | was standing about hal fway between ny house

and the drive - - and the road, and this man canme down

the road on the opposite side of the road and | ooked

right at nme and |I |ooked at him and he nade sort of

a greeting type gesture to ne and said sonething that

| couldn’t quite hear, but | said good nmorning to him

and — and watched him go on down the road and turn
into Ms. Ezell’s driveway.

And he wal ked up to the door and | watched him
stand there for a while, and | thought it’s too early
in the nmorning, she’'s just not going to answer the
door. But | suppose | stood there for ten, 15
seconds, and he was still standing there, and | went

1St oudemre testified that Davis helped himwth M. Ezell’s
| awn and that Davis knew the victim (TR 799).
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on in the house.

(TR 707). M. Brown identified Davis froma police photo-pak
shortly after Ms. Ezell’s body was found.'® (TR 714). Brown’s
testinmony established that Davis arrived at M. Ezell’s hone
al one, by wal ki ng there.

Of course, the nost conpelling evidence of Davis’ guilt were
the nunerous fingerprints he left behind which tie himto the
mur der, burglary of the house, and theft of the victims car.
Most danmagi ng, was Davis’ bl oody fingerprint found on the cedar
chest inside the victims bedroom The same bedroom where the
mur der weapon, a knife, was found under the bed. As Braw ey
testified: The “bloody thunmb print was not easy to get around.”
(PCR-7, 1056). Davis’ fingerprints were also found in the
victims stolen car, one on the driver’s side w ndow control
This print establishes that Davis drove the victins car away
from the nurder scene. Davis’ fingerprints were found on
several items taken from Ms. Ezell’s honme at the tine of the
murder and found in the trunk of her abandoned car.

M. Johnson [Bibby] testified that Davis showed up at his
house shortly after the nurder and asked for a ride to a pawn

shop. Davis had a pearl handled revolver and a ring, which

1>°No one has ever suggested that M. Brown had a notive to
falsely identify M. Davis as the individual he observed wal k up
to the victinm s door on the day of her nurder.
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Johnson held. Davis told Johnson he got the gun from his
st epfather, Chaney [Stoudemire]. Davis paid Johnson $5.00 cash
and $5.00 in gas for taking himto the pawn shop. (TR 745-48).

Johnson’s testinmony was corroborated by his sister, Viola
Johnson, and wife, WIllie Marie Johnson, who testified that
Davis cane to their house shortly after the nmurder to seek a
ride from Johnson. They each observed Davis in possession of
the pearl handled revolver. (TR 777, 781-83). A pearl
handl ed revol ver was taken fromthe victim s house but has never
been recovered.

Ms. Ezell’s | ate husband’ s ring was i ncl uded anong the itens
taken from her hone. (TR 811-12, 1031-42, 1091-93). The
nm ssing ring was recovered fromthe pawn shop where Johnson tol d
the police he had taken Davis to sell the ring and gun. (TR
773-73, 928-33).

In contrast to the conpelling and uncontradi cted physical
evidence of Davis’ guilt, no physical evidence |inks either
Johnson or Reginald Shepard to the victinm s house, the victims
car, or any itenms taken from the house.! As Captain Hendrix

testified, WIllis Johnson and Shepard’' s fingerprints were sent

Vi ol a Johnson call ed Detective Hendrix and told him that her
brother had information relating to the nurder of Ms. Ezell.
(TR 927).
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off for analysis but he never received any information to
suggest that their fingerprints were found on anything that “had
to do with this case.” (PCR-5, 753). The speculative and, in
sone cases, suspect testinmony Davis contends should have been
offered would not have led to a different result at trial.
Based upon this record, Davis has not satisfied either the

deficiency or prejudice prongs of Strickl and.

1.
WHETHER THE ClI RCUI T COURT ERRED | N REJECTI NG
DAVI S CLAIMS THAT DEFENSE COUNSEL WAS
| NEFFECTI VE AT THE PENALTY PHASE OF HI S
TRI AL?

Al t hough the circuit court did find counsel ineffective for
failing to present additional mtigating evidence during Davis’
penalty phase proceeding, Davis asserts that other nmeritorious
al l egations of ineffective assistance were inproperly rejected.

The State disagrees.

A. Counsel's Alleged Failure To Challenge The Heinous,
Atroci ous, And Cruel Agqgravator

Davi s asserts that the circuit court erred in rejecting his
claimthat counsel was ineffective for failing to challenge the
hei nous, atrocious, and cruel aggravator. The circuit court
found the claim procedurally barred as the aggravator was
chall enged at trial and on direct appeal. (PCR-7, 1111); See
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Sireci v. State, 469 So. 2d 119, 120 (Fla. 1985) (“[c]lains
previously raised on direct appeal will not be heard on a notion
for post-conviction relief sinply because those clains are
rai sed under the guise of ineffective assistance of counsel.”);

Valle v. State, 705 So. 2d 1331, 1335 (Fla. 1997). Nonet hel ess,

even assuming the issue of counsel’s effectiveness was not
procedurally barred, it nonetheless, |acks any nerit.

The record reflects that Brawley did challenge the
sufficiency of the evidence to support this aggravator, pointing
out it was at |east “possible” M. Ezell was rendered
unconsci ous al nost i medi ately after being attacked. (TR 1297-
99). However, Davis asserts, as he did above, that counsel was
ineffective for failing to inpeach Roberts’ testinony about
havi ng observed scratches on Davis' face. Assum ng, for a
nmonment, counsel was ineffective for failing to call witnesses to
i npeach Roberts on this point, it is clear that Davis suffered
no prejudice as a result. Under any view of the avail able
facts, this was a heinous, atrocious, and cruel nurder.

The five foot and 120 pound Ms. Ezell lived thirty to sixty
m nutes before finally bleeding to death fromthe 21 stab wounds
inflicted by Davis. (TR 895-96; 1296). It was difficult to
say how long it took her to | ose consci ousness, but the nedical

exam ner testified, “let’s say, 30 mi nutes to perhaps an hour or
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| onger.” (TR 1296). During any period of consciousness, Ms.
Ezell would have been able to feel pain. (TR. 1296). The
medi cal exam ner thought that blood | oss would have eventually
caused Ms. Ezell to |ose consciousness. (TR 1287). The
nmedi cal exam ner did find evidence of a blunt trauma injury. He
found little evidence of it externally but did find a henorrhage
on the surface of the brain. (TR 1297). It was possible that
the brain injury caused her to |ose consciousness, but he
t hought it “unlikely.” (TR 1298). Braw ey brought out through
cross-exam nation that it was at |east “possible” M. Ezell
fainted and |ost consciousness imediately after the attack
began. (TR 1298-99).

The photographs suggest that M. Ezell was standing and
facing Davis when he first attacked her. Utimtely she ended
up face down where additional stab wounds were inflicted on her.
The stab wounds and the likely sequence in which they were
inflicted indicates that Ms. Ezell was aware that she was being
attacked and either turned to flee or in an effort to avoid the
bl ows turned her head, ending up face down on the floor of her
home. (State's Exhibits 6, 7, and 8). There were two stab
wounds to the throat and two on the right side of the victims

neck, the remni nder of the 21 stab wounds were to the back, back

46



of the neck or to her back.!® (PCR-7, 1022). Thus, the |l ack of
def ensi ve wounds is not surprising. As the nmedical exam ner
acknow edged bel ow, you would not expect to find defensive
wounds when your attacker is behind you. (PCR-7, 1022).

None of the 21 stab wounds suffered by Ms. Ezell hit a major
organ or mmjor artery.® (TR 896). The wounds caused nerve
danmage and henorr hage:

Well, there was henorrhage in the tract of the knife

wounds, however, there were as we just discussed,

there were no areas in which the stab wounds had
penetrated a nmmj or organ so the danage was all to the

ti ssues underneath the skin, the nmuscles and the bl ood

vessel s and nerves and whatever tissues are under the

skin in those areas.

(TR 896). The nmedical examner testified that Ms. Ezell’'s
wounds woul d have caused her pain. (TR 1296). This Court has
repeatedly affirnmed the trial court’s finding of HAC where, as

in this case, the victim suffered nunerous stab wounds. See

Francis v. State, 808 So. 2d 110, 135 (Fla. 2001) (“The HAC

aggravat or has been consistently upheld where, as occurred in

8The nedi cal exam ner had not reviewed his testinony prior to
the evidentiary hearing and was obviously much nore famliar
with the facts at the time of his trial testinony.

Even the nedical exam ner testified sonetines it is difficult
to tell the difference between “blood splatters or perhaps
superficial abrasions, that is scratches.” (TR 901). From
phot ographs of Ms. Ezell, the nedical exam ner had a hard tine
determning the difference: “They may be scratches or blood
splatters.” (TR 902).
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this case, the victins were repeatedly stabbed.”) (citing Guzman

v. State, 721 So. 2d 1155, 1159 (Fla. 1998); Brown v. State, 721

So. 2d 274, 277 (Fla. 1998); Atwater v. State, 626 So. 2d 1325,

1329 (Fla. 1993)).
In this case, the basis for upholding HAC is just as strong
wi t hout Roberts’ testinmony where it took the victimthirty to

sixty mnutes to die fromblood | oss. See Rolling v. State, 695

So. 2d 278, 296 (Fla. 1997) (upholding HAC even though the
medi cal examiner testified the victim was probably conscious
only thirty to sixty seconds after being attacked); Peavy v.
State, 442 So. 2d 200, 202, 203 (Fla. 1983) (uphol di ng HAC where
the victim |l ost consciousness within seconds and bled to death
in a mnute or less and there were no defensive wounds).
Consequently, defense counsel cannot have been ineffective for
failing to i npeach Roberts’ testinony. Moreover, any additional
cross-exam nati on questions to the nedical exam ner would not
have changed the facts upon which the HAC aggravat or was found.

Rivera v. Dugger, 629 So. 2d 105, 107 (Fla. 1993) ("The fact

t hat postconviction counsel would have handled an issue or
exam ned a witness differently does not nmean that the nethods
enpl oyed by trial counsel were inadequate or prejudicial”).

B. Whet her Defense Counsel Was Ineffective In Failing To

Pr esent Evi dence That Johnson And Shepard Were At The
Victims Home At The Tine Of The Murder And That Shepard
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Mur dered The Victim

Davis reasserts his guilt phase claim by asserting that
counsel was ineffective during the penalty phase for failing to
pr esent evidence which suggested Shepard and Johnson
participated in the burglary and that Shepard nurdered the
victim The State disagrees. There was no credi ble evidence
avail able to counsel which could have established that Johnson
or Shepard were present at the victinis house, nuch |ess that
t hey nurdered the victim?°

The trial court rejected this claimbelow stating, for the
sane reasons it rejected the guilt phase clains. Essentially,
t here was no credi bl e evidence avail abl e to suggest that Shepard
and Johnson killed the victim The State relies upon the tri al
court’s order and the analysis provided above under Issue |I.
However, the State notes that Davis adds an assertion that if
only counsel had procured and presented such evidence, his
experts would have a basis to conclude that Davis acted under
the i nfluence or dom nati on of another individual at the tinme of

t he nmurder. (Davis’ Brief at 68-70). This allegation is

20As Brawl ey testified during the evidentiary hearing bel ow
“Well, the testinmony from M. Brown was totally inconsistent
with the theory that Henry and two others were sitting in a car
outside Ms. Ezell’s house.” (PCR-7, 1052). Brawey testified
that M. Brown observed Davis “long enough to give a good
description of him” (PCR-7, 1052).
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conpletely devoid of nerit.

Davis did not present such evidence during the evidentiary
hearing through his own experts. If collateral counsel
possessed evidence upon which his experts could find Davis was
under the influence or dom nation of another individual at the
time of the nmurder, he was obligated to present it. Collateral
counsel failed to do so. Based upon this record, Davis has not
shown that his experts could testify that he was under anyone’s
dom nation or control at the time he commtted the nurder. The
nost Dr. Dee could say is, that given his relatively low I Q
“it’s difficult to imgine him being a leader in a group,
certainly he was a follower.” (PCR-5, 844). His experts never
so nmuch as ventured a guess nuch | ess an opinion on whether or
not Davis was under any one’s control or influence at the tine
of the nmurder. | ndeed, when asked if Davis was under the
i nfl uence of another individual at the time of the nurder, Dr.

McCl ane testified during the evidentiary hearing, that he could

make no such conclusion. (PCR-5, 782). See Spencer v. State,

28 Fla. L. weekly S35 (Fla. January 9, 2003) (“Reversible error

cannot be predi cated upon such conjecture.”)(citing Sullivan v.

State, 303 So. 2d 632, 635 (Fla. 1974)). Although retained to

testify on his behalf, Dr. Dee and Dr. MCl ane clearly had their
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doubts about Davis’ credibility.?t (PCR-5, 788-89).

Mor eover, had counsel presented such tenuous evidence, the
force and effect of his own experts’ testinony would have been
di m ni shed. Counsel’s theme during the penalty phase was to
show that Davis was brain danaged and that this brain damage
altered his personality and made him nore inpulsive
Consequently, in an effort to mtigate Davis’ crines, his
experts found that based upon his brain damage both statutory
mental mtigators applied at the time Davis commtted the
mur der . Dr. Dee testified that due to “left hem spheric
i npai rnment and inpulsivity that would so manifest in his
behavi or throughout his Ilife | think.” (PCR-5, 844).
Presenting a “wild hare” type of argunent, that Davis did not
commt the nmurder, to the jury which had just convicted him
woul d only have dimnished the force and effect of the expert

testinmony in mitigation.??

2IDr. Dee testified: “Clearly sonme tinme he is nmalingering.”
(PCR-5, 788-89). “I think at times he probably did [malinger]
with regard to the psychiatric synptons.” (PCR-7, 857).

However, he did not think Davis was sophisticated enough to fake
t he neuropsychol ogi cal test results. (PCR-5, 857).

22The State notes also that at the tinme of trial Shepard was very
much alive and deni ed having anything to do with the nurder of
Ms. Ezell.
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WHETHER THE CI RCUI T COURT ERRED | N FI NDI NG
THAT DAVI S “NEWY DI SCOVERED EVI DENCE” I N
THE FORM OF THI RD PARTY HEARSAY WAS NOT
CREDI BLE AND THEREFORE NOT ADM SSI BLE?

Davi s next asserts that newy discovered evidence would
rebut the State’ s evidence establishing that Davis nurdered t he
victim burglarized her hone, and stole her car. However, the
newl y di scovered “evidence” in the form of hearsay statenments
fromthe | ong dead Regi nal d Shepard woul d not even be adm ssi bl e
at trial. Consequently, it cannot be said that such evidence

woul d probably result in an acquittal on retrial.

In Ventura v. State, 794 So. 2d 553, 570 (Fla. 2001), this

Court observed that in order for evidence to be considered newy
di scovered and sufficient to set aside a conviction, two
requi rements nust be nmet: 1) “the evidence ‘nust have been
unknown by the trial court, by the party, or by counsel at the
time of trial, and it nust appear that defendant or his counsel

coul d not have known [of it] by the use of due diligence; and
2) “the newy discovered evidence nust be of such a nature that
it would probably produce an acquittal on retrial.” (quoting

Jones v. State, 709 So. 2d 512, 521 (Fla. 1998)). However

since the newly discovered “evidence” consists of hearsay
statenents of a long dead witness, the prelimnary question nmust

be whet her or not such evi dence would even be adm ssi bl e. See
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Simse v. State, 754 So. 2d 657, 660 (Fla. 2000) (“Assuning the
def endant’s evidence neets the threshold requirenment by
qualifying as newly discovered, no relief is warranted if the
evi dence woul d not be adm ssible at trial.” ).

The trial court concluded that the hearsay statenments
attributed to Reginald Shepard would not be adm ssible. A
ruling on the admi ssibility of evidence should be reviewed for

an abuse of discretion. See Gimyv. State, 27 Fla. L. Wekly

S805 (Fla. October 3, 2002) (stating that the trial court did
not abuse its discretion in  refusing to admt hearsay testinony
under Chanbers, where, unlike Chanbers, the statenment’s
reliability was not clearly established). “Under this standard,
the trial <court’s ruling should be sustained unless no
reasonabl e person would take the view adopted by the trial

court.” Overton v. State, 801 So. 2d 877, 896 (Fla.

2001) (citing Huff v. State, 569 So. 2d 1247 (Fla. 1990)).

Mor eover, an appellate court will not “substitute its judgnent
for that of the trial court on questions of fact, |ikew se of
the credibility of witnesses as well as the weight to be given

to the evidence by the trial court.” Denps v. State, 462 So. 2d

1074, 1075 (Fla. 1984)(citing &oldfarb v. Robertson, 82 So. 2d

504, 506 (Fla. 1955)).

The <circuit court below, having heard the testinony,
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rendered a detailed order, finding the hearsay statenents
of fered by Davis were sinply not credible. The circuit court
found as foll ows:

Davis claims to have newly discovered evidence
t hat Regi nal d Shepard told a nunber of peopl e that he,
not Davis, had killed the victimin this case.

According to Davis this information was not known
at the time of trial and could not have been known
because Shepard’'s all eged statenents were made post-
trial. This new evidence, if presented to a new jury,
woul d probably produce an acquittal on re-trial, or
would result in alife sentence at a new penalty phase
heari ng Davis argues.

Davis further asserts that this newly discovered
evidence should be adm ssible at re-trial or re-
sentenci ng as an exception to the rul e agai nst hearsay
under Florida Statute 90.804 (2)(c). The new evidence
is relevant, excul pates Davis, the declarent [sic] is
unavai |l abl e and corroborating circumstances show the
trustwort hi ness of the evidence Davis Clains.

The State counters that Davis’ newly discovered
evi dence would not be admi ssible at re-trial or re-
sentenci ng because it is inadm ssible hearsay and is
based upon untrustworthy testinony.

Assum ng arguendo that Davis has satisfied the
requi renents of the newy di scovered evidence rule as
set out in Jones v. State, 591 So.2d 911 (Fla. 1991)
he nust still establish that the new evidence woul d be
adm ssi bl e as an exception to F.S. 90.804 (2)(c).

Davi s’ newy discovered evidence consists of the
evidentiary hearing testinony of WIllie Watson, Earl
Pride, Jr.[,] WIllie WIlson, Cedric Christian and
Taurus Scott. A summary of the testinony of each of
the witnesses is set out above but wll be nore
cl osely analyzed by the Court under this Claim

WIllie Watson is an inmate in the Departnment of
Corrections. He is presently serving a 55-year
sentence and has 36 prior felony convictions. He
knows both Davis and Regi nald Shepard fromthe street
in Lake Wales. In late 1990 or early 1991 he, Shepard
and Cedric Christian were together in the Pol k County
Jail. Shepard stated that he, not Davis, killed the
victim Shepard said “that |ady that they accused
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‘Sweetman’ of killing, |I killed her”. Shepard didn’t
say anything else about the crinme at that tinme. They
were in a P-Dormcell bragging about things they used
to do when Shepard nade this statement and Shepard
never gave any details about the crinme. He never said
anyt hing about pawning the victims jewelry. In the
90 days that Watson was in a cell with Shepard he did
see Shepard reading the bible, but they never talked
about religion. Shepard never said that he was trying
“to get right with the Lord”.

I n August of 1991 Watson saw Shepard on t he street
in Lake Wales and Shepard said he wasn't switching
pl aces with Davis. Then in late 1993 or early 1994
when WAt son and Shepard were in the Ol ando Reception
Center Shepard again said “I did it” and that he
wasn't going to switch places with Davis. WAt son
testified that he never told anyone about Shepard’s
statenents because he was afraid of Shepard. He
didn't care if Davis had been sitting on death row for
ten years.

Cedric Christian testified that he, Reginald
Shepard and anot her guy were in the sanme Pol k County
Jail cell sonetime in 1990. Shepard said that he
wanted to get his life “right with the Lord” and
confess his sins because an innocent man was getting
puni shed for sonething he did. Shepard wote a letter
to his nother and gave it to Christian to deliver when
he was released fromjail. Christian never delivered
the | etter because he was “young and scared”. Shepard
told Christian that he went to the victim s house to
get sone noney for gas, and while high on heroin he
killed her with his knife. Shepard said he pawned her
jewelry in Port St. Lucie. He said that Davis was not
present at the crime scene. Christian could not
remenber the exact date of his conversation wth
Shepard stating that it took place in the early
1990’ s.

Christian | ater saw Shepard on the street in 1995
or 1996. Shepard asked if he had delivered the letter
to his mother and Christian said yes he had.
Christian said he never told anyone about Shepard’'s
statenent because “he didn’t want nothing to do with
it”.

Earl Pride, Jr. is an inmte at Avon Park
Correctional Institution where he is serving a life
sentence for nurder. Around the first or m ddle part
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of 1994 he was in the Polk County Jail wth Reginald
Shepard. Shepard was waiting to begin serving a
Federal Prison sentence. Most of the inmates in
Pride’s dormwere fromLake Wal es. He and Shepard had
a | ot of conversations and Regi nald knew he was dyi ng
from Al DS. In one of their talks Pride said “Mn,
that’s fucked up what you did to Sweetman, man”.
Shepard responded “Fuck that nigger. Fuck that
ni gger”. Shepard never told Pride that he had
anything to do with killing the victim Later the
sane day Shepard said he was going to “straighten
that”.

Wllie WIlsonisincarcerated at Marion Correction
Institution were [sic] he’'s serving a |life sentence
with a 15-year m ni nummandatory term W]/ son has ten
or twelve prior felony convictions. Davis and W son
grew up together, went to school and played f oot bal
in high school

Sonmetinme in 1992 W1l son and Regi nal d Shepard were
together in the Polk County Jail. They were alone in
a day-room when Shepard told WIson that he was
suffering because of all the things he’ d done. W/ son
asked himif he killed that |ady? Shepard said “no”.
Asked a second tine Shepard said “yeah”. Shepard said

he was afraid to do anything about it. The
conversati on ended when soneone cane into the day-
room Wlson didn't tell anyone about Shepard’' s

remar ks because he had just canme [sic] off the street
and was on drugs and was sel fish.

Taurus Scott lives in Wnter Haven and is Davis’
son. Scott is 16 years-old. He testified that when
he was nine or ten years old Reginald Shepard had a
conflict with Scott’s little sister. Shepard nmade the
statenment that he would kill Scott “like he did that
white lady”. Shepard didn’'t nmention the |ady’s nane.

I n exam ning the foregoing testinony to determ ne
if it would be admssible at a re-trial or re-

sentencing this Cour t nmust consi der al | t he
circunmstances surrounding each of the wtnesses
testi nmony. At the heart of the issue of

trustworthiness of the proffered testinmony is a
determ nation of the credibility of each of the
W t nesses. One factor the Court can take into account
is prior felony convictions. WIIlie Watson i s serving
a b55-year prison sentence with 36 prior felony
convictions. WIllie Wlsonis serving alife sentence
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with 10 to 12 prior felony convictions. Earl Pride,
Jr. is presently serving a |life sentence for nurder

Cedric Christian has been the county jail and in
prison for violating probation. The crim nal
hi stories of these individuals certainly gives [sic]
this Court concern for their ability to offer
truthful, trustworthy or believable testinony.

Anot her factor the Court considers is the
reasonabl eness of the wtness testinony viewed in
i ght of common sense. All of the w tnesses, except
Scott, sat on their stories for eight to ten years.
They never told a soul what Shepard had told them
The reasons given for the delay ranges [sic] from “I
was afraid of Shepard” to “I was selfish”. The
W tnesses’ explanations are not reasonable.

Conflicts in the witnesses testinony is another
factor the Court has considered. WIllie Watson was in
the same cell with Shepard and Christian in the early
90’ s. They were all friends having grown-up in the
sanme small town. Christian’s version puts he, Shepard
and “anot her guy” in the sane cell in the early 90’s.
Wat son says they were all braggi ng about past crines
when Shepard said he killed the victim There was no

statenment about “getting right with the Lord”, no
menti on of pawning jewelry and no details of the crine
gi ven by Shepard. 1In contrast, Christian’s version is

t hat Shepard was confessing his sins to get right with
the Lord, he gave details of the crine, said he pawned
jewelry in Port St. Lucie and that Davis was not at

the scene of the crine. Evi dence of Davis’ thunb
print in the victinm s house establishes that Davis was
clearly at the scene. Christian further maintains

that he talked to Shepard on the street in 1995 or
1996. Christian could not have tal ked to Shepard in
1995 or 1996. Shepard went to jail in April 1994 and
died in Federal Prison in July 1995.

WIllie WIlson' s testinony is uncorroborated. His
al | eged conversation with Shepard took place with no
one present sonetinme in 1992. According to WIson,
Shepard at first denied then admtted the killing.

Earl Pride, Jr. talked with Shepard in 1994.
Shepard never admtted the nurder to Pride. Pride's
testinony consisted of his opinion or interpretation
of Shepard’ s statenents.

Taurus Scott’s testinony is al so not credible. He
al so waited nearly ten years to conme forward. He had
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anpl e opportunity to tell his story to Davis' tria
| awyers but didn't do so. His interest in this case
i s obvious.

It is interesting to note that Shepard' s
deposition was taken on Novenber 29, 1989. He denied
under oath any involvenent in the murder. Over the
next few years, according to Davis' wtnesses,
Shepard’s conscience underwent nmany changes. On
occasi on, he expressed renorse over Davis’ plight and
at other tinmes he could have cared | ess about Davis.
Shepard allegedly wote a letter to his nother about
Davi s yet he never told his own nother, that he killed

anyone. Shepard never relayed anything about the
murder to anyone except his inmate friends from Lake
Wales. It would seemto this Court that telling any

cell-mate that you commtted a nmurder would run the
very great risk of that information being passed on to
t he authorities. Yet according to Davis’ wtnesses
Shepard freely admtted the nmurder to them

The testi mony of Watson, Christian, Pride, WIson
and Scott is not trustworthy nor believable when
viewed in total context. The wtnesses |ack veracity

and credibility. The conflicts in their testinony
render their evidence unreliable. The Court declines
to addr ess whet her t he Wi t nesses’ t esti nony

constitutes newly discovered evidence since the

evi dence offered is not adm ssible as an exception to

F.S. 90.804 (2)(c). The evidence, because of the

patent wunreliability, would not be adm ssible in

either Davis’ guilt or penalty phase proceedi ngs.
This claimis therefore DEN ED.

(PCR-7, 1116-22).
The instant case is simlar to the i nmate confessi ons found
insufficiently reliable for adm ssion as substantive evidence in

Jones v. State, 709 So. 2d 512, 523 (Fla. 1998). There, as in

this case, the defendant procured a nunber of innmate w tnesses
to testify about a third party’s confession to commtting the

murder for which the defendant had been sentenced to death.
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This Court rejected the defendant’s argunment that the all eged
confessions should be adm tted as substantive evidence, stating:

... Mreover, unlike the confessions in Chanbers, the
al l eged confessions in this case lack indicia of
trustworthiness. The fact that nore i nmates have cone
forward does not necessarily render the confessions
trustworthy. [note omtted]. The confessions were not
made prior to the original trial in circunstances
i ndicating trustworthiness, such as spontaneously to
a cl ose acquaintance as in Chanbers, or to his own
counsel or the police shortly after the crine, see,
e.g. W/l kerson v. Turner, 693 F.2d 121 (11th Cir.
1982); United States ex. rel. Gooch v. MViar, 953 F.

Supp. 1001 (N.D. 11l. 1997), but were mde to a
variety of inmates with whom Schofield served prison
tinme.

All of the statenents were allegedly made after
Jones had been sentenced to death; in nmany cases nore
than a decade el apsed before the inmate came forward
until after Jones’ nost recent death warrant was
signed, waiting anywhere fromfour to fifteen years to
report their information.

Except for Schofield s fornmer girlfriend, the
witnesses were all prison inmates wth extensive
fel ony records. However, it is not their felony
records alone that cast doubt on the wtness’
credibility. Judge Soud’s observations in his 1992
order, wherein he analyzed the reasons the confessions
were not particularly reliable, are equally valid here
even in light of the testinony of the additional
Wi tnesses. Like the witnesses in 1992, the w tnesses
who testified at the nost recent hearing spoke only in
general terns of Schofield s possible involvenent in

the nmurder of O ficer Szafranski. No Ww tness
testified to any wunique details surrounding the
mur der . In fact none of the wtnesses related

specific details of the crinme...

Jones, 709 So. 2d at 525.

In this case, as in Jones, virtually all the witnesses were

mul tiple convicted felons, two are serving |life sentences. And,
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li ke Jones, each waited years after hearing the so-called
confessions to conme forward with this informati on. [ndeed, none
of them came forward with this information until years after
Shepard’ s death. 23 None of the wtnesses cane forward to
authorities, only defense investigators or to a fellow i nmate,
an acquai ntance/friend of Davis’', who was apparently lining up
wi tnesses for Davis. (PCR-4, 634; PCR-5, 681). As the trial
court made detail ed and supported findings below, the State will
not extensively discuss each wtnesses testinony. It is
uni quely the province of the circuit court below to determ ne

witness credibility. See Johnson v. State, 769 So. 2d 990, 999

(Fla. 2000) (“This Court will not substitute its judgment for
that of the trial court on issues of credibility.”)(citing
Denps). However, the State will make some observations in an
attempt to rebut the defense claimthat this so- called “newy
di scovered” evidence is reliable or corroborated. Far from
showi ng “corroborating circunstances” to clearly establish the
reliability of the hearsay statenments, the record reveals the
statenments are neither credible nor corroborated. Fla. Stat.
90. 804(2)(c)(2000).

Davi s mai ntai ns that t he wi t nesses’ confessions were sim | ar

23Cbvi ously, fear of Shepard and his potential retribution should
substantially dimnish after his death.
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and, al though the witnesses were felons and prisoners, these are
the people that Shepard allegedly associated wth. The
wi tnesses generally did have sone things in conmon, extensive
crimnal records, long prison sentences, all knew Davis and or
his famly, and, all failed to conme forward with this
information to the authorities even years after Shepard’ s deat h.
Each wi tness conveniently inplicated only Regi nald Shepard, not
the living Johnson, who, according to Davis’ l|last story to the
def ense doctors, allegedly committed the crime along wth
Shepard. ?* Moreover, each w tness generally provided a sinple,
yet conplete exoneration of Davis. Shepard killed the “old
| ady” that Davis was accused of killing. See Sins, 754 So. 2d
at 660 (noting that while the two affidavits apparently descri be
t he sane conversation, neither account was “specific,” agreeing
with the lower court that they were not sufficiently
corroborated and lack the indicia of trustworthiness to be

adm tted). None of Shepard’'s all eged confessions nentioned t hat

24Johnson who testified during the evidentiary hearing, denied
that he had anything to do with M. Ezell’s murder or the
burgl ary of her honme. (PCR-3, 416-417). Notwi thstandi ng Davi s’
| atest story to the defense doctors, no physical or testinoni al
evidence |inks Johnson to the nurder. Lenvent Jones all egedly
observed Johnson, Davis, and Shepard getting out of Shepard’ s
car the nmorning of the victims nurder. However, this testinmony
was contradi cted by M. Brown who observed a | one bl ack mal e, he
identified as Davis, walk past his house and up the victims
driveway to her front door.
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Davis was present, nmuch |less what his role was in the nurder,
burglary, and theft of the victinmis car.?® |In fact, the only
witness who Shepard allegedly provided details to, Cedric
Christian, 1is contradicted by the physical evidence, the
testimony of Ms. Ezell’s neighbor, M. Brown, and, Davis’ own
wi t ness, Lenvent Jones. %¢

Cedric Christian testified that when he was a juvenile, he
and Shepard were incarcerated together. 1In a fit of religious
zeal, a guilt ridden Shepard confessed to killing the old | ady
for which “Sweetman” is on death row. Christian said that not
only di d Shepard confess, but that he provided details. Shepard
all egedly ran out of gas while on heroin and went to the lady’'s
house riding a bicycle, carrying a gas can. (PCR-4, 588). He
went to the house to get “sone noney, to get sonme gas.” (PCR-4,
574). Shepard told Christian that the lady m stook him for
Davis. The lady “went making a | ot of noise” and Shepard kept
her quiet so the neighbors wouldn’t hear.?” (PCR-574). Shepard

clainmed that he did it alone and that “this guy here” pointing

W may surmise fromthis that Davis and his friends are aware
of the concept of felony nurder.

6Recal |l that Lenvent Jones testified he observed Shepard,
Johnson, and Davis in the victims driveway, getting out of
Shepard’s car, on the day of the nurder.

2Christian threwin another juicy detail by asserting Ms. Ezell
told Shepard “y"all |ook alike.” (PCR-4, 574).
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to Davis, wasn't “present at all.” (PCR-4, 587).

Of course, it is beyond any question that Davis was in the
victim s hone at the time of her nmurder. His bloody thunb print
inthe victims master bedroom anong other prints, tells us for
certain that he was in the victims home and participated in the
mur der, burglary, and theft of her car. Mor eover, M. Brown
identified Davis as the individual he observed wal ki ng al one up
to the door of Ms. Ezell’s house. It is significant that
Shepard all egedly told Christian that he rode up to the victinis
house on a bicycle, carrying a gas can. However, M. Brown
testified that the individual he observed, Davis, was wal king,
and did not have anything in his hand. Brown testified: “He
wasn’'t carrying anything.” (TR 714). Asi de from Christian
waiting some five years after Shepard died to divulge this
information, and, the fact that his story conflicts with that of
WIllie Watson who allegedly heard the “confession” at the same
time as he did in prison, none of the “facts” provided by
Christian match either the eyew tness testinmony of M. Brown or
t he physical evidence found at the crinme scene.?®

Christian also clainmed that Shepard told him he pawned the

28Al t hough Christian clainms that he was friends with Shepard and
not Davis, he was from Lake Wales and testified that he knew
Davis’ famly from the area: “lI know his peoples around
there[]”. (PCR-4, 584).
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victims property in “Port Saint Lucy;” however, the defense
never provided any evidence to corroborate this aspect of his
story. Col |l ateral counsel’s assertion that it is “entirely
possi bl e” that Shepard pawned sonme itenms in Port Saint Lucie
does not constitute evidence and does not corroborate
Christian’s story. (Davis’ Brief at 89). The only jewelry
recovered was fromthe Dundee pawn shop where Davis pawned Ms.
Ezell’'s late husband s ring. The ring was normally kept in a
cedar chest in the victinis bedroom coincidentally, the sane
chest on whose key tag Davis’' bloody thumb print was found.

(TR 741). VWil e the fact of Davis’ presence and participation
in the nmurder is proven by physical evidence and corroborated by
hi s possession of property stolen from the victinis home, no
evi dence corroborates the stories of Shepard’ s participation in
the victims rmurder, the burglary of her home, or, the theft of
her car. To put it charitably, Christian’ s testinmony, |ike the

ot her friends and fel ons Davis has produced, is highly suspect.?°

290f course, when Shepard confessed, Christian said he had his
bi ble out and it was part of his attenpt to get right with the
lord. The inmate who was allegedly present and heard Shepard
confess at the sanme tine, had a remarkably different
recol | ection. Wat son said that it “was a little brag thing,
who' s doing what and what.” (PCR-4, 636). Christian was
present at the tinme, but Watson never heard Shepard say he
wanted to get this off his chest and get right with the |ord.

(PCR-4, 640). Nor did Watson hear the details provided by
Christian, he only allegedly said “I killed the woman. (PCR-4,
641) . Christian’s testinony proves the old adage that a
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Davis asserts that Earl Pride, who Shepard allegedly
confessed to, did “not know Henry Davis” and that his testinony
is therefore mobre worthy of belief. (Davis’ Brief at 80).
However, Pride, who is serving a life sentence at the age of
twenty five for first degree nmurder and arnmed robbery (PCR-5,
701-02), testified that he did know two of Davis’ children, “Ray
and Taurus.” (PCR-5, 703). Al so, he knew Davis enough to
all egedly start a conversation with Shepard, stating, that “was
fucked up what you did to Sweetman.” (PCR-5, 683). Obviously,
Pride did know Davis and his famly to sonme extent. Pride was
concerned enough to ask Shepard about the nurder; but,
apparently, not concerned enough to tell anyone about the

al | eged confession until years after Shepard had died. Pride’'s

testinmony is sinply not credible. See Sliney v. State, 699 So.
2d 662, 670 (Fla. 1997) (rejecting claimthat hearsay statenents
shoul d have been adm tted under Chanbers because it was critical
to his defense, noting that in Chanbers the “court held that
such third party confessions should “have been adm tted because
the statenments’ reliability was clearly established” and that
Sliney had not made the requisite showing of reliability).

The State objects to consideration of the affidavit of Elton

“story” is best kept sinple. Christian’s details about what
Shepard allegedly told himdo not withstand scrutiny.

65



Pet er son, apparently an individual incarcerated at the sane jail
where the other inmates were housed prior to testifying on
Davi s’ behal f. The State has had no opportunity to cross-
examne M. Peterson and does not in any way accept the
affidavit, prepared and procured by collateral counsel, as
evi dence whi ch can be consi dered on appeal for any purpose. The
| ower court did not have an opportunity to observe this w tness
and made no nention of himin its order denying post-conviction
relief. It is apparent that the | ower court refused to consider
the affidavit. Since the State in no way stipulates to
consi deration of the affidavit or accepts as accurate the

information contained therein, it would be inproper for this

Court to consider it on appeal .3 See Routly v. State, 590 So.
2d 397, 404 n. 5 (Fla. 1991) ("“Absent stipulation or sone other
| egal basis, we cannot see how the affidavits can be argued as
substanti ve evidence...”).

Contrary to collateral counsel’s assertion, crinme scene
evidence does not “corroborate[] Shepard s confessions.”
(Davis’ Brief at 82). Collateral counsel’s assertion that the
lack of fingerprints on the knife and absence of Shepard’' s

fingerprints in the hone is in fact, evidence of his

30CfF course, the State asks this Court to disregard that portion
of Davis’ brief which discusses the affidavit. (Davis’' Brief at
76-77).
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participation in the nmurder is patently ludicrous. The knife
was evidently wi ped clean on the victinm s curtain.3 (TR 924).
The |l ack of “evidence” does not, as Davis apparently asserts,
constitute corroboration. In the same roomwhere the knife was
found, a detective testified: “It appeared that someone had
w ped sonet hi ng bl oody down this drape and the drape had stuck
toget her as the blood dried and coagulated.” (TR 924). The
absence of Shepard's or, for that matter, Johnson’s fingerprints
on anything related to the victim her house, or the stolen
property, contradicts these so-called confessions.

Simlarly, Davis is grasping at straws when he cites Evel yn
Credit’s testinony to argue that the all eged hearsay statenents
were reliable. (Davis’ Brief at 81). Ms. Credit, despite
col l ateral counsel’s best efforts, did not provide any testinony
of value to Davis. Ms. Credit testified that Shepard and his
not her were tal king together in a closet around the time of the
mur der . However, she could not hear their conversation: *“No.

The only thing | know he was there in that closet with his mama.

And they was in there talking. That’'s all | could hear. He was
sayi ng sonet hing about mama sonet hi ng. I don’t know exactly
what it was, but he was talking to his mother.” (PCR-6, 878).

311n none of the alleged confessions did Shepard assert he wore
gl oves.
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VWhat she heard was “Mama, yes, that’s what mama.” (PCR-6, 882).
The rest she was presum ng: “Yeah |’ mpresumng.” (PCR-6, 882).

We certainly cannot infer anything from M. Credit’s
testinony. |In fact, we do not need to infer anything from Ms.
Credit’s testinony. Shepard’s nother, Celestein, did testify
during the hearing and Shepard never told her he commtted Ms.
Ezell’s murder. (PCR-4, 617). Nor had Ms. Shepard heard from
anyone that she knew that Shepard had adm tted or acknow edged
t hat he was responsi ble for her death. (PCR-4, 618). In fact,
she was sorry Shepard was not alive to defend hinself. (PCR-4,
606, 609).

Davi s again asserts that this was a bl oody crinme and that
the pants he wore during the murder had no blood on them
However, we have no idea if the pants, brought in apparently by
Davi s’ mother, were the jeans Davis wore when he committed the
murder. Al we know is that a pair of jeans allegedly owned by
Davi s, were brought in and exam ned. W have no way of know ng
if those were the pants Davis wore during the nurder, or,

whet her they had been washed before the exam nation.3 (TR 943,

32Again, no credible or adm ssi bl e evidence suggests Shepard had
bl ood on his clothes after the nurder. Lenvent Jones testified
t hat Shepard’ s brother asked him who he had been fighting,
because he [Shepard s brother] presunmed or heard, that Shepard
had bl ood on him Jones did not see blood on Shepard and
anyt hi ng about what he allegedly heard Shepard’s brother say
woul d constitute i nadm ssi ble hearsay. Davis’ Uncle, Levonskie
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1023).

Even assum ng, arguendo, the hearsay confessions of the now
| ong dead Shepard possessed sufficient guar ant ees of
trustworthiness for adm ssi on, there is no reasonable
probability of a different result at trial or sentencing. As
di scussed above, overwhel m ng evidence established that Davis
mur dered the victim burglarized her honme, stole her car, and
pawned a ring belonging to Ms. Ezell immediately after the
mur der . The fingerprint evidence remnins unchal | enged. Thi s
uncontradi cted evi dence along with the uncontradi cted eyew t ness
identification of Davis establish his guilt beyond any doubt.
The al | eged confessions of Shepard, testified to by individuals
with long prison sentences and nultiple felony convictions,
pur portedly exonerating Davis fromany guilt or association with
the crimes, sinply cannot be reconciled with the physical
evi dence. Even if these confessions were adm ssible, the result
of the trial and sentencing phase woul d remai n unchanged.

Any argunment that this so-called newy discovered evidence

woul d require reeval uati on of Davis’ death sentence in |ight of

Riley, who testified he observed Shepard with a bl ood soaked
shoe, |acked any physical corroboration. For exanple, Davis
cannot point to bloody footprints | eading away fromthe scene or
found in the victims car. Mreover, Riley could not state with
any certainty when he observed the bl oody shoes in relation to
the nurder of Ms. Ezell.
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Enmund v. Florida, 458 U S. 782 (1982), is without merit. As
di scussed above, there is no credible evidence available to
suggest that anyone other than Davis commtted the nmurder.

Moreover, in Franqui v. State, 804 So. 2d 1185, 1206 n. 12 (Fla.

2001), this Court observed: “In Tison v. Arizona, 481 U S. 137,

107 S.Ct. 1676, 95 L.Ed.2d 127 (1987), the Court held that a
finding of maor participationin the felony commtted, conbined
with reckless indifference to human life, is sufficient to
satisfy the Ennund cul pability requirement for consistency with
the Eighth Amendment . ” Davis’ bloody fingerprint in the
victims master bedroom [the | ocation where the murder weapon
was di scarded], the fact he stole itens fromthe home while the
victimlay bleeding to death, the fact he stole the victim s car
and pawned Ms. Ezell’s ring and gun, satisfies the mjor
participation and indifference requirenment, even assum ng
[straining credulity to the breaking point] Shepard, or Johnson,
participated in the crines.

In sum the circuit court had the opportunity to hear and
observe the witnesses testify below. The court wote a detailed
order which concluded that these all eged confessions were not
credible. The court found that the alleged hearsay statenents
of the long dead Shepard were unreliable and inadm ssible for

any purpose. The court stated: “The evidence, because of the
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patent unreliability, would not be adm ssible in either Davis’
guilt or penalty phase proceedings.” Since the “newly
di scovered” evidence consists of inadm ssible testinony, there
can be “reasonabl e probability” of a different result at trial

Again, a determ nation of wtness credibility is a matter
uni quely within the province of the circuit court. Porter v.

State, 788 So. 2d 917, 923 (Fla. 2001); Stephens v. State, 748

So. 2d 1028, 1034-35 (Fla. 1999). Davis has offered nothing on
appeal to suggest that the <circuit court’s findings are

arbitrary and require reversal by this Court.

I V.
WHETHER THE TRI AL COURT ERRED | N DENYI NG
DAVI S CLAI MS THAT PROSECUTORI AL M SCONDUCT
TAI NTED H' S TRI AL?
Davis next makes various allegations of prosecutorial
m sconduct . Davis asserts that the prosecutorial m sconduct
tainted his guilt and penalty phases. The State di sagrees.
First, Davis argues that in presenting David Roberts’
t esti mony about observing scratches or dried bl ood around Davi s’
eyes the prosecutor was know ngly presenting false testinony.
The trial court was correct in noting that Davis presented no

evi dence to support his claim Al though he presented w tnesses

who di d not observe scratches around Davis’ eyes, the remaining
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parts of Roberts’ testinony are |argely corroborated. Moreover,
it is possible, that Roberts’ observed dried bl ood around Davi s’
eyes, and the wounds were not fromscratches as Davis apparently
told Roberts. (TR. 901-902). He presented no evidence to
suggest the prosecutor was aware that this portion of Roberts’
testinony was fal se.

To the extent Davis argues Brawley was ineffective for
failing to object to this evidence, the State notes that the
only mention of ineffectiveness in defense counsel’s notion
under Claiml1V of his Mdtion for Post-Conviction Relief, was as
foll ows: “Counsel was |Ineffective for Not objecting.” (PCR-2,

194). As Davis failed to articulate in his notion either the

deficiency or prejudice prongs of Strickland, the State

guestions whether or not any allegation of ineffective
assistance is preserved for review In any case, as noted
above, at trial, defense counsel argued that there was no

testinmony to corroborate Roberts’ observation of scratches and
that his testinmony was therefore not worthy of belief. Davis
has not denonstrated either the deficiency or prejudice prongs

under Strickl and.

Next, Davis takes isolated portions of the prosecutor’s
closing argunent in the penalty phase, |unps themtogether, and

asserts that he was denied a fair penalty phase. Davi s cl ai ns
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that the prosecutor made argunents to the jury which
i nperm ssibly asked the jury to render a verdict based upon
retribution or enotion. (Davis’ Brief at 92). However, these
comments appear and the record and should have been raised, if

at all, on direct appeal. See Spencer v. State, 28 Fla. L.

Weekly S35 (Fla. January 9, 2003) (“We conclude that Spencer’s
substantive clains of prosecutorial m sconduct could and should
have been raised on direct appeal and thus are procedurally

barred fromconsi deration in a post-conviction notion.”)(citing

Smith v. State, 445 So. 2d 323, 325 (Fla. 1983)) (“Issues which
either were or could have been litigated at trial and upon
direct appeal are not cogni zable through collateral attack.”).

See also Medina v. State, 573 So. 2d 293, 295 (Fla. 1990);

Cherry v. State, 659 So.2d 1069, 1072 (Fla. 1995). To the

extent Davis raises an allegation of ineffective assistance,
Davi s presented no evidence to support his claim bel ow Davi s
did not ask defense counsel about his failure to object to the
comments in question. Davis’ cryptic contention that counse

was ineffective for failing to object, should not operate to
excuse the clear procedural bar to his clains. In any case, it
is clear that the comments in question did not render Davis’
penal ty phase unfair or unreliable.

Davi s contends that asking for “justice” and pointing out
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that Davis was the judge, jury and executioner, were inmproper
prosecutorial comments. The prosecutor’s comments were not
i nproper or inflammtory. Davis did in fact, decide, when, how,
and where Ms. Ezell would die. The sinple observation that
Ms. Ezell was dead because Davis decided she would die, was

not highly inflammtory or prejudicial. See generally Davis v.

State, 698 So. 2d 1182, 1190-1191 (Fla.), cert. denied, 522 U. S.

1127 (1997) (“Nor do we agree with the contention that the
prosecutor’s characterization of the crime and its perpetrator
as ‘vicious’ and ‘brutal’ was inproper argunent in view of the
evidence in the case.”).

The prosecutor’s request for “justice” did not inproperly
suggest that the jury had a civic duty to return a death
sentence. Indeed, it is was the assistant state attorney’ s job
to seek justice by asking the jurors to i npose the death penalty

inthis case. See Davis v. Kenp, 829 F.2d 1522, 1529-1530 (11th

Cir. 1987), cert. denied, 485 U. S. 929 (1988) (rejecting a claim

that the prosecutor inperm ssibly appealed to the jury s sense
of duty to return a death recomendation, noting “[i]t certainly
was not inproper to argue that the jury should return a verdict
of death in this particular case.”). The prosecutor’s comments,
part of a larger discussion of the evidence, did not exceed the

outer bounds of acceptable argunent. In fact, the defense
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counsel asked for a recomrendati on t hat woul d serve “justice” in
asking for alife recommendation. (TR 1589-90). Trial defense
counsel argued: “Gve both these fanmlies justice. They wil

be satisfied. They' Il accept it in time, if not right away.”
(TR 1589). Consequently, the record reflects that the defense
counsel chose to address the prosecutor’s “justice” coments in

closing. See Anderson v. State, 467 So. 2d 781, 787 (Fla. 3d

DCA 1985) (noting that experienced defense attorneys “contend
that inflammtory-type argunents often boonerang against the
prosecutor in the eyes of the jury, and are best handled in
rebuttal or by ignoring the argunents altogether.”)(enphasis

added) .
The prosecutor’s observation that “every benefit is going

to be given the defendant, every benefit,” was not incorrect or
i mproper.3  The prosecutor was sinply explaining the higher
standard of proof required for the State to prove aggravating
circunst ances as opposed to the defense burden of establishing
mtigating circunstances. (TR, 1537-38). The prosecutor’s

argument was not at all inproper. His statenment did not

nm sstate the |l aw as Davis’ all eges on appeal

33Braw ey addressed the State’'s argunent: “...And M. Aguero has
said that | will claimthat the law favors life. It does seem
that there are at | east four, maybe five, if you break them down
a different way, reasons why that is true.” (TR 1580).
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Next, Davis asserts that the prosecutor inproperly called
the defense expert’s test “stupid” and that the nental health
experts probably had “everybody bored to tears.” (Davis’ Brief
at 92). Davis offers little argunent and no case | aw to support
his assertion of prosecutorial m sconduct. I n describing the
mental health testinony the prosecutor certainly did use
colorful terms. However, the comments, taken in context, were
not i nproper or inflammtory.

As to the boring testinmony comrent, the prosecutor was
referring to his own nmental health experts, as well as the
def endant’s. The prosecutor stated: “W sat and probably al
got bored to tears yesterday all day long listening to four
psychiatrists and psychol ogists.” [two called by the defense,
two by the State]. (TR 1545). The prosecutor then discussed
and attenmpted to condense the testinmony down to a coherent
observation: “...M Davis mght suffer fromsonme mnimal brain
danmage.” (TR 1545). Contained within a valid discussion of
the evidence, the prosecutor’s comment shoul d not be consi dered
i nproper. The comment was not inflammtory, it was truthful
comment ary.

VWile the prosecutor did, wthout objection, refer to a
def ense expert’s test as “stupid,” this isolated coment was

contained in a larger discussion of the evidence offered by the
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def ense experts. The prosecutor argued, in part:

... Now, you all could spend eight nonths watching M.
Davis and you would know a heck of a |ot nore about
M. Davis than any doctor that gave him two hours
worth of tests. So she gives them her opinion and
they don't like it. Well, that doesn't fit with ny
tests. Yeah, fine, Doc, but your tests say that this
guy shouldn’t be hanging around with the nost high
level inmates in this blood place and yet he is. So
how valid is your stupid test?

He took advantage of all the |ower functioning
inmates. He fought with them He lied. Wat did we

learn? 1’11 tell you what we | earned yesterday. W
| earned yesterday, everyone of us, now knows two good
words for |iar. Conf abul ators are Jliars and

mal i ngerers are liars. So now when we go to our next

cocktail party we can inpress all the people by

sayi ng that they’ re confabul ators and nalingerers and

they won’t know that you're calling themliars. But

that’s what M. Davis is, he’'s a liar. He lied to

everybody he ever tal ked to, everybody...
(TR 1547-48). The prosecutor’s discussion of the evidence,
agai n, while perhaps colorful, was not prej udi ci al or
i nfl ammat ory.

Davi s next asserts the prosecutor inproperly made race an
issue by noting in the penalty phase argunment that M. Brown
observed Davis because he was a “black fellow in a well to do
whi t e nei ghborhood. This argunent was not at all inproper. The
prosecutor was sinmply commenting on the evidence introduced at
trial relating to Davis identification by M. Brown and
countering any defense contention that other individuals were
involved in the crimes. This was not an attenpt to interject

race into the trial in an inflamatory or inmproper manner. The
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comment was not inflanmatory, the prosecutor was sinply
observing that M. Brown observed a single black man, Davis,
wal k up to Ms. Ezell’s door: “...And don’t you think M. Brown
woul d have seen two ot her bl ack guys in that nei ghborhood or the
car sitting out in front of Ms. Ezell’s residence.” (TR 1549-
50). Moreover, the defense counsel, in keeping with his earlier
di scussion during voir dire, asked the jurors in his own cl osing
“to be especially vigilant” in ensuring that race would play no
part in their decision. (TR 1588).

In ruling on the one preserved allegation of error, the
trial court noted the argunent was “nmore of a technical and
unenoti onal nature in which the prosecutor continued to stress
the rules and that he did not want enotional decisions, that he
wanted them to wei gh the aggravating, mtigating circunstances,
and | am satisfied that that is true, that the argunment
basically |acked enmotionalism and was an appeal to them
following the rules.” (TR 1562). Thus, the trial court,
addressing the overall tenor of the prosecutor’s argunent, found
that it |acked “enotionalism”

I n concl usion, the State notes that few prosecutors have the
uxury of a well thought out script to utilize during closing
argunent. G ven the dynam cs of a trial and closing argunment in

particul ar, m stakes and m sstatenents can and do occur. By
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their very nature, these cases are enotional, they necessarily
i nvol ve the unnecessary and untinely death of a human being
t hrough the crimnal act or acts of a defendant.3 Addressing a
claima “plain error” in the prosecutor’s closing argunent, the

Suprene Court in United States v. Young, 470 U S. 1 (1985)

st at ed:

These standards reflect a consensus of the profession
that the courts nust not |ose sight of the reality
that “[a] crimnal trial does not unfold lIike a play

with actors following a script.” Gedgers v. United
States, 425 U.S. 80, 86, 47 L.Ed.2d 592, 96 S.Ct. 1330
(1976). It should come as no surprise that in the

heat of argunment, counsel do occasionally make remarks
that are not justified by the testinony, and which
are, or may be, prejudicial to the accused.” Dunlop
v. United States, 165 U. S. 486, 498, 41 L.Ed. 799, 17
S.Ct. 375 (1897). [footnote omtted]. (Discussing ABA
St andards for Crim nal Justice.)

None of the allegations of prosecutorial m sconduct, either

al one or in conbination, had any prejudicial inmpact upon the

%4l ndeed, in the one word comment acknow edged by the prosecutor

as inmproper at trial [golden rule], he apologized, stating, in
part:

.l wite notes, | look at them occasionally, and |
basically try to make an argunent flow as | talk so
that 1 don’'t get stuck and |l ook like an idiot. There
was no plan on ny part to use a particular word. | am

extrenmely vigilant and well aware of the rules, and I
think that the fact that one word was said bears that
out . Il mean if | slipped, then | slipped. But to
say that | intended to do it when it was done once in
an hour |ong argunent is just inconsistent.

(TR 1563).
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jury’s decision in this case. Davis commtted a horrendous
murder of an elderly woman in her own honme for his own |imted
financial gain. The same result would obtain wthout the

comments at issue here.

V.
WHETHER THE CIRCU T PROPERLY FOUND THE
FOLLOW NG CLAI MS PROCEDURALLY BARRED?

Davi s next asserts that the | ower court inproperly found the
followwng claims to be procedurally barred: 1) Automatic
Aggravator, 2) Inproper Burden Shifting, 3) Denigration of
Jury’s Verdict (Caldwell?3% and, 4) Bar Rules precluding juror
i nterviews. Al t hough Davis recognizes that this Court has
consistently held that these clainms have no nerit, he contends
that since he has recast them as ineffective assistance of
counsel claims, the trial court erred in denying them as
procedurally barred. This Court has nade it clear that clains
of ineffective assistance of counsel should not be used to
circunvent the rule that post-conviction proceedings cannot

serve as a second appeal. State v. Riechmann, 777 So. 2d 342,

366 (Fla. 2000); Medina v. State, 573 So. 2d 293, 295 (Fla

1990) . As the following will establish, the trial court

Caldwell v. M ssissippi, 472 U.S. 320 (1985).
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properly denied the clains as procedurally barred and the
i neffective assi stance of counsel claimregarding the failure to
assert the foregoing as error, is without nmerit.

Whet her or not a claimis procedurally barred is revi ewed

de novo. West v. State, 790 So. 2d 513, 514 (5th DCA 2001)

(stating that a finding of a procedural bar is reviewed de novo

citing, Bain v. State, 730 So. 2d 296 (Fla. 2d DCA 1999)). See

also Bailey v. Nagle, 172 F.3d 1299, 1302 (1ith Cir. 1999)

(stating that whether a petitioner is procedurally barred from
raising particular clainmns is a m xed question of |aw and fact

that we review de novo); Geer v. Mtchell, 264 F.3d 663, 673

(6th Cir. 2001) (stating that whether a state court rested its
hol di ng on procedural default so as to bar federal habeas review

is a question of |aw that we review de novo); Johnson v. Cain,

215 F.3d 489, 494 (5th Cir. 2000) (review ng de novo district
court’s determ nation that the ~claim was not barred
procedurally). Simlarly, the question of whether counsel was

i neffective under Strickland v. Washi ngton, 466 U. S. 668 (1984),

is reviewed de novo. Stephens v. State, 748 So. 2d 1028 (Fl a.

1999) (requiring de novo review of ineffective assistance of
counsel .)

A. Aut omati ¢ Aggravator; Burden Shifting and Cal dwel |

Thi s Court has consistently upheld | ower court findings that
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the instant clains are not appropriate for collateral review

and, therefore, are procedurally barred. Thonpson v. State, 796

So. 2d 511 (Fla. 2001) (rejecting burden shifting and automatic

aggravator clainms as barred); Waterhouse v. State, 792 So. 2d

1176, 1196 (Fla. 2001) (automatic aggravator claimprocedurally

barred and without nmerit); Atwater v. State, 788 So. 2d 223, 238

(FI a. 2001) (automatic aggravating circunstances claim

procedurally barred as a direct appeal issue); Arbelaez v.

State, 775 So. 2d 909, 915-916 (Fla. 2000); Owmen v. State, 773

So. 2d 510, 515 (Fla. 2000) (rejecting burden shifting claimas
barred and holding that Caldwell errors cannot be raised on

collateral review); Gaskin v. State, 737 So. 2d 509, 520 (Fla.

1999) (Caldwell claim barred and without nerit.) The trial
court’s procedural bar findings should be affirmed as Davis has
not provided any basis for this Court to overrule the | ower
court’s conclusion that these clainms are procedurally barred,
beyond making the unsupported and conclusory assertion that
counsel’s failure to raise the clains constituted ineffective
assi stance of counsel. As previously noted, this Court has nade
it clear that clainms of ineffective assistance of counsel should
not be wused to circunvent the rule that post-conviction
proceedi ngs cannot serve as a second appeal. State v.

Ri echmann, 777 So. 2d 342, 366 (Fla. 2000)
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Mor eover, where as here, the nmerits of the cl ains have been
rejected, this Court has held that the failure to raise them
coul d not support a claimof ineffective assistance of counsel.

Thonpson, at 522 n.5., citing to Harvey v. Dugger, 656 So. 2d

1253, 1257 (Fla. 1995) (finding ineffective assistance of
counsel claim based on counsel’s failure to object to jury
instruction that allegedly shifted burden to defense to
establish that mtigators outwei ghed aggravators to be w thout

nerit as a matter of |aw) and Hudson v. State, 708 So. 2d 256,

262 (Fla. 1998) (rejecting argument that the nurder in the
course of a felony aggravator is an invalid, automatic

aggravator). See also Thomas v. State, 2003 W 193743, 28 Fl a.

L. Weekly S106 (Fla. January 30, 2003) (counsel cannot be terned
ineffective for failing to object to a standard jury instruction
whi ch has not been invalidated at the time of a defendant’s

sentencing); Accord Floyd v. State, 808 So. 2d 175, 193 (Fla.

2002) .

B. Rul es Prohibiting Juror Interviews

Finally, wth regard to Davis’ claim that counsel is
unconstitutionally prohibited frominterviewng jurors based on
Rul e 4-3.5(d)(4) of the Rules Regulating the Florida Bar. This
claimwas rejected as procedurally barred for failure to raise

it on direct appeal. Davis asserts that it was inproper to deny

83



the claimas barred since a “postconviction investigation could
not occur during the trial or direct appeal, this issue could
only be raised in postconviction.” (Answer brief of Cross-
Appel l ant at 98) Davis, however, fails to offer any expl anati on
as to why juror interviews were necessary beyond a bl anket
desire to “investigate.” Under these circunstances, this Court

in Johnson v. State, 804 So. 2d 1218, 1224-1225 (Fla. 2001),

rejected an this <claim stating:

In issue three Johnson asserts that rule 4-3.5(d)(4)
of the Rul es Regulating the Florida Bar conflicts with
his constitutional rights to a fair trial and
effective assistance of counsel. Rule 4-3.5(d)(4)
prohibits a lawer frominitiating conmunication wth
any juror regarding a trial with which the |awer is
connected, except to determ ne whether the verdict may
be subject to |legal challenge. The rul e provides that
the lawyer “may not interview the jurors for this
pur pose unless the |awer has reason to believe that
grounds for such challenge may exist.” 1d. Before
conducting such an interview, the |lawer nust file a
notice of intention to interview setting forth the
nanes of the jurors to be interviewed and deliver
copies of the notice to the trial judge and opposing
counsel a reasonable tinme before the interview

Johnson <clainms that this rule inpermssibly
prevented his attorney from investigating possible
juror msconduct. The trial court denied relief on
this claim on several grounds, finding that (1)
Johnson has no right to effective assistance of
postconviction counsel; (2) even if the rule is
unconstitutional, Johnson would not be entitled to
guestion the jurors absent sone cause to believe that
juror m sconduct had occurred, which Johnson did not
show, and (3) the claimwas untinely and procedurally
barred as it coul d have been raised before and in fact
was raised to some degree in Johnson’'s first
post convi cti on notion.
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As explained by this Court in Baptist Hospital of
Mam, Inc. v. Maler, 579 So. 2d 97, 100 (Fla.1991),
juror interviews are not permn ssible unless the noving
party has made sworn all egations that, if true, would
require the court to order a new trial because the
al |l eged error was so fundanental and prejudicial as to
vitiate the entire proceedings. This standard was
formulated “in light of the strong public policy
against allowng litigants either to harass jurors or
to upset a verdict by attenpting to ascertain sone
i nproper notive underlying it.” 1d.

In Arbelaez v. State, 775 So. 2d 909 (Fla.2000),
this Court concluded that no evidentiary hearing was
required on a claimof juror m sconduct whi ch anount ed
to a conplaint “about a defendant’s inability to
conduct ‘fishing expedition” interviews wth the
jurors after a guilty verdict is returned.” Id. at
920. We find Johnson’s claiminvolves such a “fishing
expedition.” During his first postconviction notion
proceedi ngs, Johnson was pernmtted to interview the
jury foreman. On appeal, this Court ruled that the
foreman’s testinmobny was inadnm ssible because it
inhered 1in the wverdict and related to jury
del i berations. See Johnson, 593 So. 2d at 210. Thus,
the trial court properly denied this claimwthout an
evidentiary hearing because it is without nerit and
procedural |y barred.

Ld at 1224-1225. Accord Vining v. State, 827 So. 2d 201, 216

(Fla. 2002).

Davi s seeks to enbark upon the type of “fishing expedition”
condemmed by this Court in Johnson. Based on the foregoing, the
State urges this Court to affirmthe procedural bar findings and

deny relief on these clains.

VI .
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WHETHER A COMVBI NATI ON OF PROCEDURAL AND
SUBSTANTI VE ERRORS DEPRI VED DAVI S OF A FAIR
AND RELI ABLE TRI AL AND PENALTY PHASE?

Davis finally asserts that a conbi nation of errors rendered

his trial and penalty phase unfair and unreliable. (Davi s’
Brief at 98-99). Davis asserted a catch all claim below, but
offered no facts or specific argunent. (PCR-2, 219). As no

facts or specific clainms of error were offered in support of
Davis’ claimthat a conbination of alleged errors rendered his
trial fundanentally unfair, summary denial on this point was

proper. Engle v. Dugger, 576 So. 2d 696, 700, 702 (Fla. 1991);

Gorham v. State, 521 So. 2d 1067, 1070 (Fla. 1988). To the

extent he adds to his argunment by nmentioning specific clains,
his argunent is barred on appeal. Davis failed to present this
specific argunent to the trial court bel ow

Al t hough this may be a legitimate claimon the facts of a
particul ar case, such facts are not present herein, as it is
contingent upon Davis denonstrating error in at |east two of the
ot her clainms presented on appeal. For the reasons previously

di scussed, he has not done so. Mel endez v. State, 718 So. 2d

746, 749 (Fla. 1998) (where clainms were either neritless or
procedural ly barred, there was no cunul ative effect to consider)

and Johnson v. Singletary, 695 So. 2d 263, 267 (Fla. 1996) (no

cunul ati ve error where all issues which were not barred were
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nmeritless.) Thus, the claim nust be rejected because none of
the allegations denonstrate any error, i ndividually or
col l ectively.

The State takes issue with Davis’ claimthat “new evidence
clearly establishes that M. Davis has been convicted of, and
sentenced to death for a nurder that he did not commt.”
(Davis’ Brief at 99). The “newly discovered” hearsay statenents
of the long dead Shepard do not establish that Davis is
i nnocent . To the contrary, the testinmony of Davis’ friends,
prisoners and repeat felons, were not worthy of belief.
Moreover, the newy discovered evidence was contradicted by
undi sput ed proof of Davis' guilt. Davis’ fingerprints in the
victim s home, including a bloody thunb print in the victins
mast er bedroom along with prints in the victims stolen car,
and itens stolen from the home remain unchallenged and
unexpl ai ned by Davis. 3 This evidence, combined with the
uncontradi cted eye witness identification of Davis wal king up to
the victims door on the norning she was nurdered and the
corroboration of Davis pawning a ring and gun belonging to the

victim |eaves no doubt about his guilt. [not to nmention the

%There remmins no innocent explanation for the fingerprint
evi dence. Davis’ final story, while clearly attenpting to
expl ain away his fingerprints, was only told through the defense
doctors and constitutes inadm ssible hearsay [at |east for the
guilt phase].
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various lies Davis told before finally settling on his present
theory]. Davis was properly found guilty at trial and nothing
he has of fered during the post-conviction process has cast doubt

upon his guilt.
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CONCLUSI ON

WHEREFORE, based on t he foregoi ng argunents and aut horities,
the State asks this Honorable Court to overturn the | ower
court’s granting of a new penalty phase but affirmthe denial of

post-conviction relief in all other respects.
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