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PRELI M NARY STATENMENT

References in this brief are as foll ows:

Di rect appeal record will be referred to as “TR’, followed
by the appropriate page nunber. The record on resentencing wll
be referred to as “RS” followed by a volunme and page nunber.
The post conviction record will be referred to as “PCR

foll owed by the appropriate volunme and page nunbers.

STATEMENT OF THE CASE AND FACTS

| . PROCEDURAL HI STORY

I n January of 1990, Davis was tried on before the Honorabl e
TimStrickland, Circuit Judge, Pol k County. Davis was convicted
of the first degree murder of seventy-three year old Joyce
Ezel |, armed robbery and burglary. On July 16, 1992, this Court
affirmed Davis’ convictions, but remanded the case for
resentencing after this Court struck the avoiding arrest
aggravator and found the trial court erred in considering
comm ssion of the murder during the course of a burglary and
pecuni ary gain as two separate aggravating factors. Davis V.
State, 604 So. 2d 794, 798 (Fla. 1992). On Novenber 17, 1992,

1



the trial court again inposed the death penalty after re-
wei ghing the aggravating and mtigating factors, finding the
aggravating circunst ances “substantially outweighthe mtigating
circunstances.” (RS-3, 442-447). The trial court’s decision
was affirmed by this Court on Novenber 10, 1994. Davis V.
State, 648 So. 2d 107 (Fla. 1995).

Davis filed an inconplete or “shel |~ notion for
postconviction relief on March 14, 1997. Utimtely, Davis
filed an anended notion for post-conviction relief on July 17,
2000. (PCR-2, 299-350). Judge Strickland recused hinsel f based
upon Davis’ nmotion for recusal. The notion asserted that tri al
def ense counsel, Dan Brawl ey, was married to Judge Susan Roberts
who sits in the same Circuit as Judge Strickland. To avoid even
t he appearance of inpropriety, Judge Strickland granted the
nmotion to recuse. (PCR-3, 355-366). The Honorable Charles L.
Brown, was appointed to preside over the post-conviction hearing
held in April of 2001. The post-conviction court rejected
Davis’ gquilt phase clainms, but found that trial counsel was
i neffective during the penalty phase, and ordered a new penalty
phase. This tinely appeal follows.

1. EACTS

A. Trial And Penalty Phase

On direct appeal, this Court provided the foll ow ng summry



of facts:

On the evening of March 18, 1987, the body of
seventy-three year old Joyce Ezell was discovered in
the foyer of her house just inside the front door.
She had suffered twenty-one stab wounds. There were
no signs of forced entry. Several itens were m ssing
from Ezell's hone, including silver serving pieces,
her purse and wallet, a pearl-handled pistol, sone
rare coins, jewelry, a ring belonging to her late
husband, and her car. Davis was acquainted with Ezell
because he had done yard work at her house with his
st epf at her.

Ezell's neighbor, Harold Brown, told police
officers that he saw a black man walk up to Ezell's
door at approximately 7:15 a.m March 18. Sever al
days later, Brown identified Davis froma phot ographic
i neup as the man he had seen.

Ezell's car was discovered the day after the
murder in a sink hole approximately five mles from
her residence. Evidence indicated that at | east three
peopl e had occupied the car recently. Silver serving
pi eces belonging to the victim were in the trunk
Davis's fingerprints were found on the power w ndow
control on the driver's side of the car and on several
items recovered from the trunk of the vehicle.
Fingerprints taken frominside the victims house al so
mat ched Davis's fingerprints.

John Johnson, an acquai ntance of Davi s' s,
testified that he took Davis to a pawn shop the
morning after the nurder so that Davis could pawn a
ring and an old pistol. The description Johnson gave
of the pistol matched the pistol mssing fromEzell's
house. The ring, which had bel onged to Ezell's late
husband, was recovered fromthe pawn shop.

Davis was arrested on March 20, 1987. He denied
commtting the nmurder and said that he had not been in
the victims house or car. He initially said that he
had been picking waternmel ons on the day of the nurder
but later said that he had been babysitting. A few
days after his arrest, Davis told officers that the
day before the nurder, a black man who | ooked exactly
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i ke him showed him a weapon simlar to an ice pick
and said that he was going to rob Ezell. Davis said
that he saw the man the day after the nurder and the
man asked himif he heard what happened. Davis also
told the officers that he had seen Ezell at the post
office on the day before the nmurder and he offered to
go to her house to put up groceries. He said that he
went to her house, put up groceries, then | ocked her
car and | eft.

Davis was initially found inconpetent to stand
trial after he perfornmed poorly on certain tests and
i ndicated that he had no recall of events on the day
of the murder. He was sent to Florida State Hospital
where he was treated and eval uated for approxi mtely

ni ne nonths. Upon his release from the hospital
Davi s was eval uated again, was found to be conpetent,
and went to trial. After the conviction, the trial

judge foll owed the jury's unani nous recommendati on and
i nposed the death penalty for the nurder.

Davis v. State, 604 So. 2d 795-604.

As for mtigation, this Court found, as foll ows:

Wth respect to mtigation, Davis presented evidence
that he suffered from brain damge, perhaps as a
result of a fall suffered four nonths before the
murder. Two nental health experts testified that he
was under the influence of an extreme nental or
enotional disturbance at the time of the nurder. The
court found insufficient evidence in the record upon
which the experts could base such an opinion. I n
addition, the defense experts opined that Davis's
capacity to conformhis conduct to the requirenents of
| aw was substantially inpaired. Wth respect to this
testinmony, the trial judge found the follow ng:

[ This] proposition is unsupported by any

ot her evidence in the record. The facts

reveal that after killing the victim the

Def endant net hodically burglari zed the hone,

w ped clean the nurder weapon, | oaded the

car with stolen itenms, and took steps to

hi de the car. Al of this indicates the

Def endant clearly understood what he was

doi ng, why he was doing it, and that it was
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unl awf ul . Thus recogni zing the nature of

hi s activities t here I's not hi ng to

denonstrate that he could not conform his

conduct to the requirenments of the | aw.

W note that the State presented substanti al
expert testinony to refute the nental health testinony

presented by Davis. Two nmental health experts
testified t hat Davi s's poor performance on
neurological tests and his lack of recall were
attributable to nmalingering. In particular, the

psychol ogi st who evaluated Davis during his stay at
Florida State Hospital testified that there was no
evidence that Davis had organic brain damage, that
Davis had suffered no significant head injuries, and
that he showed no signs of psychosis. According to
her testinmny, when Davis felt that he was being
eval uated, he would start to exhibit menory probl ens.
He showed no problems when he did not suspect that he
was being evaluated. [note omtted].

Even the defense experts acknow edged the
possibility that Davis was nmalingering. Thus, there
was conpetent and substantial evidence which supports
the trial judge's findings on Davis' nmental status.

Davis, 604 So. 2d at 798. Addi tional facts taken from the
penal ty phase are necessary for disposition of the present
appeal .

During the penalty phase, trial defense counsel offered the
testimony of Davis’ nother, Barbara Stoudemre, and ol dest
sister, Alma Shepard. Ms. Stoudemre testified that Davis was
born in Bartow and grew up in Lake Wales. (TR 1300). Davi s
has had a nickname since he was a very young boy, *“Sweetman.”
Id. Davis also lived with the famly for about one year in
1970 or 1972 in Connecti cut. (TR 1301). They returned to

Lake Wal es where they have remained to the present day. (TR



1301). Barbara Stoudenire testified that Davis’ birth father
was dead and that they had divorced in 1975. (TR 1301-1302).
Davi s was only a little boy, her “baby,” when they got
di vorced. (TR 1302). After the divorce, Barbara married M.
St oudeni re, known as Chaney, who testified earlier in the trial.

(TR 1302). They were still married at the tinme of trial. |d.

Barbara testified that in 1986 Davis received an injury to
his head: “He was picking fruit and he fell out of a fruit tree
and he injured his head.” (TR 1303). He was taken to Haines
City Hospital and treated for the injury. (TR 1303). He took
medi cation after being released fromthe hospital. (TR 1303).
Davi s’ behavi or changed after the head injury, his menory and
quite a fewthings. (TR 1304). At the tinme he was arrested,
Davis was living with her and his stepfather. (TR 1304). When
asked if he was a good boy, Barbara replied: “Yes. Yes, sir.”!
(TR 1304).

Davi s graduated from Hi gh School in Lake Wales in 1982.
(TR 1306). She admitted that after Davis fell out of the tree
she did not talk to any of the doctors. (TR 1307). Barbara

still thought Davis was a good boy. (TR 1307).

1On defense counsel’s objection, the trial court prohibited the
prosecutor from asking about Davis’ felony arrests to test
Barbara’ s opinion of Davis as a “good boy.” (TR 1304-1306).
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Al ma Shepard, Davis’ older sister [27 at tinme of trial],
testified that she and Davis grew up in Lake Wales Florida.
(TR 1308). She also lived for a time in Connecticut with the
famly. (TR 1308-1309). When asked what Davis’ life was |ike
growi ng up in Lake Wal es, Shepard replied: “Normal to nme.” (TR
1309). She el aborated, testifying: “Well, he conme froma broken
home, if you want to say that, because ny father was deceased
and he was raised by his stepdad [Janes Stoudem re or Chaney].”
(TR 1309).

Alma was aware that Davis received a head injury when he
fell out of a tree in 1986 or so. (TR 1309-10). “He was
picking fruit and he fell off the ladder, the |adder in the
tree, in an orange grove and he fell.” (TR, 1310). He was
taken to the enmergency room and treated at the Haines City
hospi tal . (TR 1310). She went to the energency room and
tal ked with the doctors. (TR 1311). Alma testified that he
did not seem normal after the injury: “Well, | told nmy nmom I
t hought he did fromthe way he was - - he didn't act normal to
me, | know the difference between a nornmal and abnornal person.”
(TR 1311). He started acting like he had to convince the
famly that he |loved them asking themif they wanted things:
“Just - - just things that make sure that he’s maki ng ne happy.”

(TR 1311-12).



Alma testifiedthat she and other fam |y nmenbers tal ked with
two or three doctors, including Dr. MClane and Dr. Dee. (TR
1212). Al na gave the doctors as much detail on the changes in
Davi s’ behavior as she could recall after the fall. (TR 1312).
She saw Davi s just about every other day before he was arrested.
(TR 1313). Davis was treated, X-Rays taken, then sent hone the
sane day after the fall. (TR 1313-14). Davi s’ behavi or
changed after that. The prosecutor inquired whether or not
anot her reason could be given for the change in behavior, such
as cocaine use. (TR 1314). Ms. Shepard cl ai ned not to know. 2
(TR 1314).

Dr. Henry Dee testified that he was a clinical psychol ogi st
with a subspecialty in neuropsychology and child psychol ogy.
(TR 1328). He has specialized training in neuropsychol ogy and
has exam ned and treated “‘[t]housands of patients with head
injuries. (TR 1329). Frequently, nedical doctors refer
patients to a neuropsychol ogi st to adm nister a battery of tests

to determ ne brain damage or injury where the avail abl e medi cal

’Def ense counsel noved for a mistrial by alleging the prosecutor
injected an inflammatory matter into the penalty phase. (Tr.
1315). The prosecutor noted that he had a foundation to ask the
guestion as a can fashioned into a pipe for snoking crack
cocaine was found in the victims car. (TR 1315). As for the
good faith basis for the question, the prosecutor stated that
M. Davis was known in the | aw enforcement community as someone
who used cocaine. (TR 1322). Moreover, cocaine was found in
the victims car. (TR 1322).



tests are inadequate or insufficient. (TR. 1332). A
neur opsychol ogi cal exam nation is an “exhaustive [nine hour]
battery of tests that have been standardi zed for age, sex, |evel
of education, et cetera, and it tests a broad variety of types
of mental functions, such as various, very specific types of
| anguage function, nenory and both verbal and nonverbal areas in
both i mediate and |ong-term nmenory. It tests a variety of
vi suospaci al functions and perceptual functions, none of which
are really tested very finely in a neurol ogical exam nation.”
(TR 1332).

Dr. Dee exam ned Davis on two occasions, the first tine on

January of 1988. (TR 1332). At that time the issue was
conpetency to stand trial. (TR, 1333). He exam ned prison
record, prior hospital records, neurology records, “and an

energency roomrecord from Heart of Florida Hospital in which
M. Davis was exam ned because he had been attacked, kicked in
the forehead and he told ne later - - he filled in also struck
on the head with brass knuckles on that occasion, the date that
is —-." (TR 1333). He also exani ned the records of Dr. Rubin,
a neurol ogi st, who exam ned Davis one nonth after he fell out of
the tree in 1986. (TR, 1333). Davis was conpl aining of
continued problenms with his vision. (TR 1334). He considered

t hose records in evaluating Davis. While the records do not



reveal the nane of the nedication he was given, Dr. Dee believes
Davis was given Dilantin, “which is an antisei zure nmedi cation.”
(TR 1334). \When Davis ran out of the medication, he started
having seizures again and began taking the nedication again.
(TR, 1334-35). Dr. Dee described an epileptic seizure as a
chem cal storm in the brain that “mkes the body jerk and
convul se.” (TR 1335). At the tine of his first exam nati on,
Davis was not taking this nedication. (Tr. 1336). In April of
1989, Davis was taking Thorazine, an antipsychotic nedication,
along with Tegretal, one of the “newer antisiezure medications.”
(TR 1336). These nedications were prescribed for Davis by

medi cal doctors fromthe Florida State Hospital. (TR 1336-37).

Dr. Dee testified he first conducted an i nterview, foll owed

by a battery of tests: “Now, the tests are rather exhaustive,

they begin with the Weschler Adult Intelligence Scale...” (TR
1338). Davis’ full scale score on the Weschler was 80. (TR
1338). That would place himin a |ow percentile functioning,
and, it was “mldly inconsistent with a person with a high

school education, but it was not inconsistent with his prenorbid
educati onal status, | mean, occupational status. He had worked
basically as a |l aborer and a yard man, and so | couldn’t really

say that that represented any decline in general nental function
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because | couldn’t be sure.” (TR 1339). Dr. Dee testified
that from previous testing, as a child, Davis “tested in the

normal range and when he was sonmewhat ol der, he was in the | ow,

average range, is just what you would consider this.” (TR
1339). The test did not show any sort of mental retardation.
(TR 1339).

The next test was the Denman Neuropsychol ogy Menory Scal e.
It was a conpanion to the Weschler and all ows you to conpare | Q
based on long term and short term nmenory. (Tr. 1340). V\hen
first tested, Davis yielded a “full scale nmenory quotient of
zero.” (TR 1340). “In other words, his nmenory was terribly
inmpaired.” (TR 1340). He also adm nistered the Bender Visual -
Mot or Gestalt test, which Dr. Dee testified was one of the npst
conmon screening tests used i n neuropsychology. It is a test of
i mmedi ate visual menory and Davis’ performance was “grossly
defective.” (TR 1340-41). Dr. Dee also adm nistered a test
t hat he was developing called “nultilingual facial exam nation”
which is a four part test of |anguage function, that tests how
wel | a person understands what is said to themand how “verbal ly
affluent” they are. (TR 1341). Again, on this test, Dr. Dee
testified that Davis had “grave difficulties.” Dr. Dee
testified that often damage to the | eft hem sphere wi Il disrupt

verbal fluency. (TR 1342).
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Dr. Dee adm nistered two personality tests, the MWI, and a
Si xteen Personality Factors Test. These tests are sophisticated
and provide a better way to nmeasure faking. (TR, 1343).
Initially, Davis told Dr. Dee that he could renmenber nothing
about the day fo the nmurder. (TR 1343). At one point, Dr. Dee
testified, Davis told him he was out picking waternelons that
day. (TR 1343). Next, he told a story about baby-sitting for
soneone that day, maybe his grandnmother. (TR 1344). Dr. Dee
testified: “But these [stories] turned out not to be true when
t hey were checked out and he just says he just doesn’t know what
he was doing.” (TR 1344). When asked to explain the different
stories, Dr. Dee testified that after talking to one of the
sisters, they said that Davis would frequently tell different
versions of stories. Dr. Dee thought this could be an
i ndi cati on of confabulation. (TR 1344). He is not sure that
a patient who is severely nmenory inpaired knows that they are
confabulating. (TR 1345). Davis also conplained of headaches
and blurred vision after the fall. (TR, 1345-46). Prison
medi cal records indicated Davis conplained of blurred vision.
(TR 1346).
Dr. Dee related various scores for tests and sub-tests
whi ch indicated Davis’ oral |anguage and verbal nenory were

severely inpaired. (TR 1346). Moreover, various notor skil
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tests also showed inpairment by scores that showed Davis was
“grossly defective.” (TR 1346). Based upon Davis’ scores, Dr.
Dee found Davis inconpetent to stand trial after adm nistering
the first battery of tests in January of 1988. (TR 1347).
After the first exam nation, Davis was sent to the Florida
Sate Hospital where he was placed on nedication and presumably
received treatnent. (TR 1347). He was returned to Pol k County
after the exam ners found himconpetent. (TR 1347). Dr. Dee

exam ned Davis a second tinme in April of 1989. (TR 1347). His

exam nati on was exactly the sane. Davi s’ performance of the
Denman did not change. Simlarly, Davis’ full scale 1Q was
exactly the sanme, 80. (TR 1348). In April of 1989, Davis was
cl ear about the charges and other criteria utilized to assess
conpetence to stand trial. (TR. 1348). Davis claimed his

menory was better and that he now had a different version of
events. (TR 1349). Davis now asserted that he went to Ms.
Ezell’s house with two other individuals, Johnson and Shepard,
intending to ask her for work. Davis asserted that Shepard and
Johnson nmust have nmurdered Ms. Ezell when he was out back. They
all ransacked the house for valuables and Davis left in the
victims car. He was afraid of Johnson and Shepard as they
threatened to harm himand his mother. (TR 1349-51).

Dr. Dee acknow edged that it was possible sone of Davis’

13



story was not true. (Tr. 1351). It was also possible sone of
the story mght be true. (TR 1352).

Dr. Dee concluded that Davis was brain damaged. Dr. Dee
testified:

Because of his performance on these tests. He did
show significant inprovenent, and whether he was

mal i ngering the first time is open to question. Sonme

people feel that maybe he was and maybe he was to a

degree. But that’'s difficult for me to know with any

certainty on the neuropsychol ogi cal testing.
| feel certain on the second occasi on there was no

mal i ngering and he sinply could not performvery well

on certain of the tests, the ones that | have

enuner at ed. And | don’t think M. Davis is

sufficiently sophisticated to know what to fake and

not to fake on these tests to give an inpression of

brain damage, and | don’t think he was trying to give

that inpression. | think he was doing his best.

(TR 1355).

Dr. Dee testified that Davis was suffering from extreme
mental or enotional disturbance at the time of the crime based
upon his brain damge. Dr. Dee testified that one of the
effects of cerebral damage is nenory dysfunction “and increased
i npul sivity, which would be - - which is to say that it would
make it nore difficult for himin legal terns to nmold his
conduct according to the codes of the law.” (TR 1356). Dr
Dee believed that Davis’ ability to conformhis conduct to the
requi rements of the | aw was substantially inpaired. Again, Dr.
Dee testified that Davis was nore likely to act “inpulsively

illegally” after sustaining his brain injury. (TR 1357).
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Dr. Dee testified that Davis’ diagnosis is “organic brain
syndrome with m xed features, or organic personality syndrone,
you can call it either one.” (TR 1359). His conclusion was
drawn based upon the neuropsychol ogical testing and not the
personality tests. The personality testing reveals two possible
interpretations. “Either his is a man who is in extrene
di stress, or faking bad.” (TR 1357). The MWl validity scal es
i ndicated he m ght well have been trying to make hinself | ook
worse off than he was: “Yeah, in terns of his personality
function, yeah, mke hinmself |ook crazy or sonmething.” (TR
1381).

On cross-exam nation, Dr. Dee again acknow edged that Davis
“told me he didn't renenber anythi ng about such a crime.” (TR
1360). \When Dr. Dee exam ned Davis in early January he was in
acute enotional distress, he was supposed to go to trial that
week. (TR, 1363). Dr. Dee acknow edged that part of the reason

Davis was distressed was that he was going to trial on the

mur der charge: “Perhaps. |’msure that's part of it. | nean,
|’ m not sure that there weren’t other reasons. too.” (TR
1363). Instead of going to trial, Davis went to Chattahoochee.

(TR 1363-64).
Dr. Dee exam ned Pol k County jail medical records, nedical

records from Haines City, and Dr. Rubin, who found “no

15



observabl e neurol ogi cal deficit in M. Davis.” (TR 1365). Dr.
Rubi n, according to Dr. Dee, adm nistered a normal neurol ogi cal
exam nation consisting of testing refl exes, sensation, and the
“rather cursory cognitive exam nation that | described earlier.”
(TR 1365). Dr. Rubin also adm nistered a CAT scan, but, Dr.
Dee testified, “the fact that those did not denobnstrate
abnormal ity does not nmean it does not exist.” (TR 1365). Dr .
Dee testified that to be absolutely positive of brain damage,
the only way to be “100 percent” certain is to conduct an
autopsy on the brain. (TR 1365-66). When asked about
obj ective testing, Dr. Dee testified that the neuropsychol ogi cal
tests he admnistered are “standardi zed” tests and there is
“very little subjective about it.” (TR 1367). The tests upon
whi ch hi s opi nions are based have been enpirically and nedically
val idated. (TR 1367).

Dr. Dee acknow edged that Davis told him he suffered a
nunber of seizures when he did not take his nedication
However, the jail records reviewed by Dr. Dee did not back that
up. (TR 1368). In the nine nonth period, no seizures were
docunmented. Dr. Dee testified that “he may be |ying about it,
but then the seizures may have gone away.” (TR, 1369).
Al t hough Davis had been prescribed Thorazine, Dr. Dee

testified: “I don’t believe he’s ever been psychotic.” (TR
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1370). It is commonly prescribed to keep people calm (TR
1370-71). M. Davis is not nentally retarded and his 1Q of 80
is in line with the population you would expect to find in
prison. (TR 1371). W¢th all Davis’ stories, it is possible
that he is confabulating, but it is also possible that “he’s
| yi ng about every one of them?” (TR 1372). When Davis
returned from Chat ahoochee he saw the summary of the report
whi ch determ ned that Davis was a malingerer. (TR 1373). Dr.

Dee was advised that the nmental health community should take

into account “a strong possibility of malingering.” (TR 1373).
And, now, Dr. Dee admtted, M. Davis has another story, in
1989, two years after the nurder. (TR 1373). As the

prosecut or pointed out, a story that m ght explain his bl oody
fingerprint found in Ms. Ezell's house. (TR 1374).

Dr. Dee testified that he suspected part of Davis’
dysfunction the first time he saw him was real and part was
mal i ngering. Dr Dee explained: “lI have a suspicion M. Aguero
[ prosecutor], that probably alittle bit of all of these things
are part of the case, you know, that in the first instance there
probably was sonme malingering, ok? But part of his dysfunction
was quite real.” (TR. 1376). When he returned from
Chat t ahoochee, however, Dr. Dee testified Davis tried and was

now not malingering. (TR 1377). The prosecutor inquired
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whet her Davis’ brain damage would change or get better over
time. Dr. Dee responded that it would not, there was a slight
possibility some part of the brain would recover, but there’s
al so a possibility of dysfunction. (TR 1377).
On re-direct, Dr. Dee stated that he was famliar with the
Dr. Westby report, that he had read the sunmary, but that his
concl usions are the same after reading that report. (TR 1382).
Dr. Thomas MCl ane, testified that he specialized in
forensic psychiatry and psychopharnocol ogy. (TR 1384). Dr .

McCl ane exam ned Davis on three separate occasions. He spent

sonething like a total of four and one-half hours exam ning
Davis. (TR 1388). In April of 1988, Dr. MCl ane found Davis
i nconpetent to proceed. (TR, 1388). In April of 1989, he
found Davis conpetent to proceed to trial. (TR 1388). The

November exam nation occurred in order to assess Davis’ state of
mnd at the time of the offense and to assess any nmitigating
ci rcunmst ances which m ght be present. (TR 1389). Dr. MC ane
testified that on the first two exam nations, Davis clainmed not
to recall anything about the offense. The last tine he met him
in November of 1989, he repeated the last story he provided to
Dr. Dee. (TR 1389).

Dr. McClane testified that he relies on tests adm nistered

by neuropsychol ogi sts such as Dr. Dee, who has specialized
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training in neuropsychol ogy. (TR 1391). He reviewed the
tests provided by Dr. Dee and his conclusions which reveal ed
that Davis suffered fromsort of brain damage. (TR 1389-90).
Dr. MC ane testified that he considered the Denman test an
i nportant test, “but primarily that’s because of what Dr. Dee
has taught ne about the test. Not because of independent
research on ny own part in the area.” (TR 1391). Dr. MC ane
reviewed a “considerable amount of records” including nedica
records nmentioned by Dr. Dee, “records of Dr. Zw ngel berg and
the records fromthe State Hospital.” (TR 1391). Dr. Dee al so
tal ked with two of Davis’ sisters by phone, which was inportant
in answering any question about brain damage. (TR, 1392).

Both sisters noticed behavioral changes in Davis after he
fell out of a tree in Novenber of 1986. (TR. 1392). He
remai ned qui et nmuch of the time, but sonetines it would appear
he was in a daze. At other tinmes he “would be irritable.” (TR
1392). Davis would tell different versions of stories and tell
famly menbers what they wanted to hear. (Tr. 1392). Davi s
woul d appear to believe in the things he was saying, which
sounded |i ke confabul ation, telling sonmething you believe is the
truth, but erroneously. (TR 1392-93).

Davis provided Dr. MClane with a history of mnor head

injuries, being dazed by playing ball in high school, being
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beaten up severely in high school. Conbined with the scores on
Dr. Dee's tests, Dr. MClane testified he found sufficient
evi dence showi ng a probability of brain damage. (TR 1393).

Davis was on two drugs at the time Dr. Dee saw him
Thorazine, which is an antipsychotic, and Tegretal. (TR 1394).
The amount prescri bed was enough for nobst normal people to be
put to sleep. (TR 1394). It is normally prescribed for people
that are psychotic. (TR 1395). Tegretol is an anticonvul sant,
which is used for people with various forms of epilepsy, for
pain, and to treat people who are manic or manic depressive.
(TR 1396). Dr. McClane testified that he was not believe he
was put onit for a “manic” problem but stated that the results
of an EEG at the state hospital along with his history provided
a good basis for the nedication. Dr. MC ane expl ai ned:

... The | think they put him on the Tegretol probably

because he had an abnormality on hi s
el ectroencephl ogram at the State Hospital and a
hi story of head injury and manifestations of
irritability and aggressiveness intermttently. And
that syndronme suggests a behavioral di sorder
secondary to sone kind of organic brain disease and
there are a nunber of papers in the literature,
although it’s not accepted as a primary treatnment,
there are a nunber of papers in the literature

supporting hte use of Tegretol for that kind of
syndrome, and often the behavior gets better when you
use an anticonvul sant |ike tha, or even Dilantin has
simlar effects which sonmeone said he was on earlier.
Placed on it by Dr. Rubin back when he fell on his
head.

(TR. 1397).
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Dr. McClane testified that Davis was under the influence of
an extreme nental or enotional disturbance at the time of the
crine. (TR 1397). “Of course, whether it’s extreme or not
depends on whet her you consider organic brain damge extrene.
| think that he had organic brain danage and | think that’s an
extrenme nental disturbance, but | suppose everyone would not
agree with that.” (TR 1397). Dr. MClane also agreed with Dr.
Dee’'s earlier testinmony and his assessnment of brain danmage.
(TR 1398).

Al t hough a person |like Davis with brain damage may be nore
easily led into i nappropri ate behavior, he did “not really have
an opinion as to whether he was under the - - under the
substanti al influence of someone else at the tinme.” (TR 1399).
| f Davis’ |atest version of events were true, then he was nore
likely than say the “average person” to be under the influence
of sonmeone else. (TR 1399). Davis, in Dr. MC ane’'s opinion,
has a problem with “judgment.” (TR 1399). Hs |ow or
borderline level of intelligence coupled with organic brain
danage limted his ability to reason, to think rationally, and
to control his inmpulses. (TR 1400). Consequently, Dr. MC ane
testified that Davis’ ability to conform his conduct to the
requi rements of the law was substantially dimnished. Dr .

McCl ane stated: “That speaks to the point | was nentioning
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bef ore about control of inmpulses.” (TR 1401).

Dr. MClane did not believe that Davis suffers from
psychosi s. (TR 1408). However, Davis did claim to see
delusions, telling Dr. McClain that he sees “little nen three
feet tall, this sort of thing.” (TR 1409). While that has the

flavor of a “psychotic hallucination” such a claim has the

flavor of a malingerer: “Those kinds of things occur much nore
often in malingered hallucinations than in actual ones.” (TR
1409) .

Dr. McCl ane exam ned Davis on April 6, 1989. Davis saw Dr
Zwi ngel berg the next day. (TR 1413). Dr. MC ane didn't get
the story about two ot her individuals involvenent in the nurder
on April 6, 1989, but Davis provided that very story to Dr.
Zwi ngel berg the next day. (TR 1413). Dr. McCl ane believed
that Dr. 2Zw ngelberg was the first one to get Davis' fully
el aborat ed version of events. (Tr. 1413). \When Davis was first
arrested he said he was in a wat ernmel on patch, next, that he was
babysitting, then, there was some guy that |ooked exactly Ilike
him who conmtted the crine, and then told Davis about it.
Finally, Davis conmes back from Chattahoochee with a story that
two other guys conmmtted the nurder. (TR 1414-15). Dr .
McCl ane acknow edged that it was “possi ble” Davis was |ying when

he provided each of these stories. (TR 1415). Dr. McCl ane
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acknow edged that Davis was doing a lot of |ying but that
probably some of this was “confabul ation.” (TR,. 1415). Davis
attempted to explain his earlier stories were the result of
peopl e threatening to harmhimand his famly. (TR 1415). Dr.
McCl ane was aware that a nei ghbor saw only one person, Davis, go
into Ms. Ezell’s house the norning of her nmurder. (TR 1415).
Dr. McClane stated that he was only repeating Davis’ version of
events for purposes of “conpleteness.” (TR 1415) .

Dr. MC ane acknowl edged that Thorazine is sonmetines
prescribed to control aggressiveness. (TR 1416). Reading the
report fromthe State Hospital, it nmentions several episodes of
aggressi veness, and Davis may have been I eft on the nedicine for
t hat reason: “[He] may have been in part left on it because of
the - - sone of the aggressive acts, threatening people and
things like that.” (TR 1416). And, Dr. MC ane agreed that
stabbing sonmebody 21 stinmes indicates quite a bit of
aggressiveness: “Of course, it does.” (TR 1416). Wil e Dr.
McCl ane agreed that the underlying brain danmage generally does
not inprove, behavior can change as it does with medication.
(TR 1417). However, Dr. MClain agreed that w thout nedication
Davis m ght act as aggressively as he did when he stabbed Ms.
Ezel|. (TR 1417-18).

| f Davis had not worked for Ms. Ezell for some six nonths,
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the nmere act of his taking the tinme and energy to go to the
ot her side of Lake Wal es woul d suggest that going to her house
was not an inpul sive act. (TR 1419). But, Dr. MCl ane
testified that he had no idea that if he stabbed her if it was

an i npul sive act or a “planned thing.” (TR 1419). Dr. MC ain
testified that he was only stating that he thinks Davis “has a
problem controlling his inmpulses.” (TR 1419).

On rebuttal, the State called Dr. Lynn Westby. Dr. Westby
testified that she specializes in <clinical and forensic
psychol ogi cal practice. (Tr. 1425). Bet ween 1976 and 1981 Dr.
West by worked as a Master’s Level psychologist at the Lake
Correctional Institution in Clernont. (TR 1426). I n that
capacity, she conducted all the initial psychol ogi cal
screeni ngs, evaluations for classification, as well as doing
crisis intervention, one to one therapy and group therapy. (TR
1427). After that, she conpleted her doctorate, finished in
1985 and interned at a VA Hospital in Virginia. (TR 1427).
She t hen began working at the Florida State Hospital in forensic
service from1985 t hrough 1989. (TR 1427). Dr. Westby was the
seni or supervising psychol ogist on her unit over three other
psychol ogi sts, in charge of 100 patients at the Florida State

Hospi tal . (TR 1428). Dr. Westby had been accepted as an

expert in nine different circuits in this state, probably
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fifteen times. (TR 1428-29).

As the supervising psychol ogist, Dr. Westby exam ned Davi s
when he first came to the hospital in July of 1988. (TR 1429).
Davis remai ned at the hospital for eight or nine nonths. (TR
1430). During that period she would see Davis al nost “daily.”
(TR, 1430). VWhen Davis first arrived, he “said he couldn't
remenmber nmuch of anything, he thought he was still in the jail.
He didn’t renmenber having any charges so he didn’t know why he’ d
be at the hospital. And he couldn’t give us a real good history
or anything.” (TR 1431).

The goal for M. Davis was to stabilize him get him
medi cated, and get him to court to take care of the pending
charges. (TR 1431-32). Dr. Westby explained that Davis was
put on Thorazine initially based upon his clainms of little
peopl e chasi ng hi m around:

W put him - - we initially put him on Thorazine

beccuase he was conmplaining about Ilittle people

chasing him around making threats and he was afraid

ot her people were tal king about himall the tinme and

were going to hurt him so he constantly had to be on

guard about that. And so as to help make him

confortable and try to dimnish these synptons, we put

him on an antipsychotic nmedication and we had him

eval uated eventual | y by a neurol ogi st and ot her people

of that persuasion.

(TR 1432).
Neither Dr. Westby nor nmenbers of her staff devel oped any

evidence that Davis suffered from organic brain damage. (TR
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1432). The neurol ogi st was on contract to the hospital and
conducted an EEG. Dr. Westby testified that “we sent himto the
neurol ogy clinic to see what they thought and we observed him 24
hours a day on the unit for eight nonths, between ei ght and nine
nmont hs. And we di d some neuropsychol ogi cal testing while he was
there.” (TR 1434). They adm ni stered the sane type of tests
as Dr. Dee, but Dr. Westby admitted she never heard of the
Denman. (TR 1434). The Weschler, Wayser, a neuropsych
screening battery, Asphasia Screening Test, Trail Finding and
Trail Making were all adm nistered. (TR 1434-35). The tests
did not reveal consistent scores. On tests that Davis failed
for Dr. Dee, he did fine on at the State Hospital, then cones
back, and still can’'t do it for Dr. Dee. Dr. Westby testified
that you don't get that kind of variation on tests if they have
brain damage, “you don’t see that kind of variability, if they
got a deficit there, they' ve got a deficit there and it just
doesn’t come and go.” (TR 1435).

Dr. Westby testified that another thing that puzzled the
doctors was that Davis clained to have no nenory fromfive years
old on, total amesia for his life, yet he gravitated toward all
of the higher functioning patients. (TR 1435). Davi s stayed
with the higher functioning patients the whole tine at the State

Hospital. This was significant in that using the yard test and
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associating with higher functioning patients revealed: “...if
you can’t make a di agnosi s any ot her way, you watch who they're
hangi ng out with because the higher functioning patients don’t
want anything to do with the | ower functioning patients.” (TR
1436). The I ower functioning patients are unkenpt, dishevel ed,
and you can observe themlistening to voices that aren’'t there
and | ooki ng at somet hing which isn’t there. (TR 1436). Davis
did not exhibit any of those behaviors. (TR 1436-37). Davis
menory inproved at the end of his stay at the hospital to the
point of they say | did this and that, to know what the charges
were. (TR 1437).

Davis was marginally cooperative during testing: “...[I]f
he felt he was being evaluated, then he would start doing his
menory problemthing again. And so you' re never sure whether
you're getting a true evaluation, especially on the testing.”
(TR, 1437). Again, the l|lack of consistency on the deficits
reveal ed by the tests mlitated against finding any known brain
syndronme. Dr. Westby expl ai ned:

We couldn’t find any consistency in the deficits that

he presented. |f you' re bad on sonething one tine, if

you're bad on it the next tine, be bad on the time

after that, you shouldn’'t be able to do it perfectly

one time and not be able to do it at all the next

time, and then back. He just forgot which tests he

was taking, | think. And so it varied from one

eval uator, and what you're |ooking for is convergence

and we couldn’t find anything that converged into a

coherent clinical pattern that would indi cate any ki nd
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of known brain syndromne.
(TR 1439).

Dr. Westby concluded: “Well, considering the charges that
he was having - - that he had, we strongly suspected that he
just didn't want to get on with it right then and so he was
fabricating these synptons and nenory deficits to keep from
having to go to trial on his charges.” (Tr. 1439). She
considered Davis a malingerer. (TR 1439-40). Not only was he
a malingerer, but Davis was good at it: “He’s good, it took us
a long tine.” (TR 1440). While Davis claimed a history of
head injuries, there was nothing like a coma or anything that
requi red hospitalization. (TR 1440). Although the famly told
t hem Davi s had been havi ng nenory problens fromthe age of five,
Dr. Westby testified that Davis’ school records did not support
their clains: “W got the school records and that wasn’'t the
case.” (TR 1440).

Dr. Westby acknow edged on cross-exani nation that, unlike
t he defense experts, she had never been called to testify as to
t he exi stence of statutory mtigating factors in a capital case.
(TR, 1442-43). Dr. Westby al so acknow edged that she has never
worked in the neurol ogical departnent of a hospital and had
never authored any publications on neuropsycholgy. (Tr. 1448).

Dr. Westby admitted she wote a report within 3 days of Davis’
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adm ssion to the hospital, containing a prelim nary diagnosis by
Dr. Phillips, a psychiatrist. (TR 1449). The primry
di agnosi s was paranoid schizophrenia, nmental retardation,
chroni c substance abuse, borderline personality disorder wth
antisocial traits. (Tr. 1449).

Next, Brawl ey asked Dr. Westby about the EEG done by Dr.
Vroomin August of 1988. Dr. Westby admitted that Dr. Vroom was
a nedi cal doctor and that he adm nistered an EEG to Davis. (TR
1450). Dr. Westby acknow edged that Dr. Vroonis report reveal ed
an abnormal EEG “because of a mld to noderate dysrhythma.[]”
(Tr. 1450-51). Dr. Westby agreed that it was an “abnormal”
EEG (TR 1451). Since she was not a neurol ogist, Dr. Westby
coul d not answer a question about dysrhythm a well, stating that
“it’s not totally rhythmc.” (TR, 1451). Brawl ey’ s cross-
exam nation quoted from Dr. Vroom s report, “that he had shown
abnormal EEG because of mld to noderate dysrhythma, and this
is nonspecific” which Dr. Wstby agreed would corroborate a
sei zure disorder. (TR 1452). Dr. Westby thought that Dr.
Vroom s conclusion regarding a seizure disorder was based on
faulty information from Davis, who claimd he had suicide
attempts, who stated that he was on seizure nedication and had
seizures in the jail. (TR 1452). Dr. Westby stated that none

of that information was true. (TR 1452). However, Dr. Westby
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adm tted under cross-exam nation that she was not qualified to
di scuss the results of the EEG and tell the jury what it neant.
(TR, 1452-53).

Davi s displayed aggressive behavior in the Florida State
Hospi t al :

...there were quite a few incidents of aggressive

behavi or against the |ower functioning patients.

Threatening them if they didn't - - if they didn't

turn over their canteen or their cigarettes, and one

instance he went up and knocked on one of the | ower

functioning patients to the ground and he made ver bal
threats towards staff several times. We'd put himin

his room or put himin the behavior isolation unit

until he cal ned down.

(TR 1438).

Dr. Mark Zw ngleberg testified that he is a clinical
psychol ogi st who has been qualified as an expert approxi mtely
twenty times a year for the five years preceding the trial in
t he Davi s case. Dr. Zwi ngl eberg exam ned Davis on four
occasions relating to nmental status at the tinme of the offense
and conpetency to stand trial. (TR 1470-71). Initially, Dr.
Zwi ngl eberg found Davis inconpetent to stand trial and
recommended that he be placed in the State Hospital. (TR
1475). Davis first told Dr. Zw ngl eberg that he had no nenory
of the day of the crine and deni ed being near the victinls house

the day that she was nmnurdered. (TR 1476). On a later

exam nation Davis clained that he was present with two other
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i ndividuals. (TR 1477-78).

Dr. Zwi ngleberg testified that with brain [oss or injury
“wWithin 12 to 18 nonths the vast majority of that has returned.”
(TR 1480). You don’t get huge fluctuations in terns of testing
that you get in the inmmediate nonths or weeks after a brain
injury. (TR 1480). Dr. Zw ngel berg testified that he revi ewed
tests adnmi nistered by Dr. Krenper and Dr. Dee and noted that on
sone testing Davis performed well on but others he did not. On
t he Weschl er Menory Scal e, Dr. Krenper said that “there was sone
i mpai red menory but was generally commensurate with intell ectual
skills and reading |level, which we're talking about Kkind of
borderline range.” (TR, 1483). “There was, however, sone
confabul ati on on both immediate and delayed recall.” (TR
1483). Davis was hard to di agnose, Dr. Dee sees himfunctioning
in the “dull normal range intellectually, an 1Q score of 80
whi ch does not indicate an inability to understand what’'s goi ng
on around him” (TR 1486). “On the Denman Neuropsychol ogi cal
Menory Scal e, he gets a verbal nmenory quotient of 77, nonverba
73, full scale 72. That’'s a borderline intellectual. That — -
if that was a score of a child in school they would be in
regul ar classes. They may be in basic classes and they nay have
- - be having difficulty in school, but they' re expected to

perform basically in regul ar cl asses. They’re not in special
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education classes with a score like that.” (TR 1486).
As to whether or not Davis suffers from brain damage, Dr

Zwi ngl eberg testified it is not entirely clear. “There may have
been a seizure disorder but just because sonebody has a seizure
di sorder doesn’'t nmean that that formof brain danage is going to
result in them hurting sonebody or that that’s a mtigating
factor.” (TR, 1486-87). Dr. Zw ngl eberg’ s i npression was that
Davis provided a strong inpression of malingering: “From the
information frommy tests, ny eval uation sessions, | feel fairly
strongly that there is a malingering aspect to his performance.”
(TR 1487). As to aspects of Davis’ personality, Dr.
Zwi ngl eberg testified that he believed Davis possesses an
anti social personality disorder. (TR 1488).

Davi s’ various stories surrounding the nurder suggest

mal i ngering, but, it was possible there were some el enents of
conf abul ati on. However, the pattern is nore susceptible to
mal i ngering: “lI don’t believe from the pattern and how it

occurred and particularly the change fromamesi a one nonent to
recalling the story the next nmonment, that doesn’t seem |ike

confabulation to ne and there's other instances that kind of

support that. So, | raise a doubt about the organic deficits of
sone of those concerns. |It’s possible that sone of those could
be part of the psychosis but again, | don’t see that and they
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all tended to be rather self-serving and directed toward the
situation, and they becane nore sophisticated and descriptive of
the events, the further time elapsed after the events.” (TR
1489) .

On cross-exam nation, Dr. Zw ngleberg again adm tted that
there was a possibility of brain inpairnent; however, it was not
significant. Mor eover, he testified: “I don’t know that that
necessarily nmeans that that's - - there’'s a direct relationship
bet ween sone brain dysfunction and a mtigating circunstance for
t he behaviors. Personality style is such that he al so displ ays
i npul siveness.” (TR 1490-91). Dr. Zw ngleberg also admtted
that he read a report from Dr. Westby noting a report from a
medi cal doctor, Fred Vroom which reveal ed an “abnormal EEG,
because of mld to noderate dysrhythm a” whi ch woul d corroborate
“[a] seizure disorder.” (TR 1497). Dr. Zwi ngleberg testified

that he was not an expert in interpreting those results, but

noted that an EEG is a nmeasure of brain waves, |ooking at
“electrical function of the brain.” (TR 1497). Dr. Vroom a
nmedi cal expert, found that Davis had an abnonral EEG (TR
1498). Dr. Zw ngl eberg was also aware of a report from Dr.

Colar in the neurology clinic, as stating that “the patients
hi story, an[d] EEG would be consistent with an wunderlying

convul sive di sorder” and had evi dence of “encephal opathy.” (TR
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1499). When asked about encepal opathy, Dr. Zw ngl eberg
testified that was an area nore suited to a neuropsychol ogi st.
(TR 1499). Under continued cross-exam nation by Braw ey, Dr
ZwWi ngel berg admtted there is “likely to be some” brain
dysfunction. (TR 1501).

B. The Evidentiary Hearing

i) Testinony of The Attorneys

Dan Braw ey testified that he is attorney specializing in
crimnal |law since starting out in the public defender’s office
trial division in 1976. (PCR-3, 427, 428). Brawey is a solo
practitioner and remains on the court-appointed list for capital
cases. (PCR-3, 426). He had tried a total of thirteen capital
cases prior to accepting appointnent for Henry Davis’'s case
(PCR-3, 440). By choice, Braw ey testified that he no | onger
accepts death penalty cases. (PCR-3, 466). At the tinme of

Davis's trial, Brawmey testified that he gone to a nunmber of

sem nars on capital litigation: “l tried to go to every capital
case semnar that is offered, and |I think |1’ve been pretty
successful in going to those.” (PCR-3, 469). In fact, Braw ey

has been a speaker at a Florida Bar or Public Defender’s
Associ ation sem nar. (PCR-3, 469-70).
Braw ey believed that he had adequate tine to prepare

Davis’s case. (PCR-3, 427). He did not seek out co-counsel in
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this case. Brawl ey was aware that by the md 1980's Public
Defender’s Offices in Polk County appointed two attorneys in
capital cases. Although he was sure it had happened, Braw ey
was not aware of a case where two private trial |awers were
appointed in Polk County. (PCR-3, 428). In January of 1990 it

was not common practice to have two |lawyers appointed to a
capital case. (PCR-4, 524). In fact, of the small group of

private |lawers in Polk County handling capital cases Braw ey
could not recall a single instance where those private attorneys
had a second | awyer appointed as co-counsel. (PCR-4, 525).

| ndeed, in Polk County, Brawley has not been involved in a
single capital case in which the State used nore than one
prosecutor to try the case. (PCR-4, 527).

Al t hough he had acted as second chair in the Provenzano case
(PCR-3, 435), he always felt confortable being the sole |awer
in a capital case. Brawl ey testified:

The reason is that that’s the way | was brought up.

When | started in practice in 1975- actuallly “76 in
the trial division in the Public Defender’s Ofice,

the capital cases were all tried by [a] single
att orney; whoever had the case tried that. And in
t hose days Denni s Mal oney was chi ef assistant, and he
tried all the captial cases or nost of them He
tried themall by hinmself. And | used to watch him
try those cases and he did pretty well. And it just

developed in ny mnd that one |awer tries one case.

(PCR-3, 428).
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Brawl ey was famliar with the concept of a mtigation
specialist but did not use one in any of his prior capital
cases. |In fact, Brawl ey was not certain that one was avail abl e
in Polk County at the tinme of trial in the Davis case. (PCR-3,
440). To the best of his know edge, a mtigation specialist did
not exist or was not available in Polk County in January of
1990. (PCR-4, 527-28). However, he did use an investigator,
Leon Daniels, for the Davis case. (PCR-3, 440, 442). The
investigator followed up leads in both the guilt and penalty
phases. (PCR-3, 440-441). Brawl ey was not sure if he had
Davi s’ s school records or not. [Later, he testified that he did
not have the school records: “I think that I did not.” (PCR-7,
1025-26)]. He did not call any school teachers during the
penalty phase and did not interviewany teachers. (PCR-3, 443).
However, he believes the famly told himthat Davis was in or
had taken special education classes while in school. (PCR- 3,
441) . Further, Braw ey had a report from a Dr. Zwengel berg
witten in 1988 that mentions that Davis was in special classes
for a period of time but that he got a regul ar di ploma. (PCR-4,
523). He was aware of it at the time and trusted that Dr. Dee
woul d have reviewed that report. (PCR-4, 524).

While he did not go to famly nenbers’ homes, Braw ey

testified that he “had a lot of contact with them both by
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t el ephone and personal interviews at the office.” (PCR-3, 442).
Brawl ey did not recall talking to any of Davis's enployers.
However, he did talk to Davis’'s step father who enpl oyed Davis
in his business: “My recollection is that Henry did not have
much of an enploynent history as far as 9:00 to 5:00 job-type
t hi ngs. He generally worked on a cash basis and worked with his
dad.” (PCR-3, 475).

Brawl ey received a | arge nunber of boxes from prior counsel
Ron Toward containing his preparation for trial. Toward only
di scovered the conflict a few weeks fromtrial and his office
was just down the hall from his own. (PCR-3, 463). Braw ey
read all of the material provided by Toward. (PCR-3, 464).
Braw ey testified that Toward was a good | awer and Braw ey nade
an i ndependent judgenent as to what additional work needed to be
done or followp on what Toward had devel oped. (PCR-3, 464).
Brawl ey al so tal ked with the Public Defender who was originally
assigned to the case, M. D mmg. (PCR-7, 1030). The
depositions had already been conpleted by the defense prior to
the time he was appointed in 1989. (PCR-7, 1030).

Braw ey testified he got this case when Davis was still in
the State hospital after being found not conpetent to stand
trial. (PCR-3, 433). He was confident that he read the reports

of various doctors contained in prior counsel’s file. He also
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spent time in private conferences with doctors getting ready for
the penalty phase. (PCR-3, 437). Brawey testified that “there
was testinony that had brain danmage, that he was mnimally
retarded, although that was disputed by the State. That
information | had, and | made what | thought was good use as |
could out of it.” (PCR-3, 444).

Braw ey recalled that the State used an expert during the

penalty phase but did not recall her name. He did consider her

testinmony inmportant, testifying: “Well, she testified in the
penalty phase, so yes, it was inportant. Everybody t hat
testifies in penalty phase is inportant.” (PCR-3, 446).

Brawl ey recalled that the State used her observations to rebut
his experts’ diagnosis of brain damage. (PCR- 3, 446-47). He
did not consider the state expert qualified to testify about
brai n damage. (PCR-3, 447).

Braw ey has used both psychol ogi sts and psychiatrists as
wi t nesses before. (PCR-3, 447). Psychiatrists rely on a
clinical interview while psychologists rely heavily on various
tests. Such testing adm nistered by psychol ogists is a major
tool in determning a person’s nmental status. (PCR-3, 448). 1In
this case, Brawey relied upon Dr. Henry Dee, a clinical
psychol ogi st, who, according to Braw ey: “[H as taken extra

training in the area of brain danage and medi cati ons and t hi ngs

38



like that. He is a very good witness on that and can talk to
you about that, I’ve used himfor that purpose.” (PCR-3, 448-
49) . Dr. Dee was the person he relied upon the nost in this
case. Dr. Dee was a forensic psychol ogi st but also clainmd he
was an expert in neuropsychol ogy. (PCR-4, 522). Dr. Dee holds
hi msel f out as an expert in that areas and does a | ot of testing
on capital and non-capital defendants. (PCR-4, 522). |f Dr. Dee
sai d he needed any additional material Brawm ey testified that he
woul d have attenpted to get that material. He had no specific
recol l ection of any such request at the tinme of the evidentiary
hearing. (PCR-4, 523).

After having his menory refreshed by the transcri pt, Braw ey
testified that on the subject of brain damge, Westby
“eqi vocated.” (PCR-3, 451). “She felt that there was sone
m nimal damage but that her own examnation revealed an
i nprovenent, which was i nconsistent with brain damage.” (PCR-3,
451). Then reading the record the explanation given by Dr
West by was the variances between the scores recorded by Dr. Dee
and the State on the sane test. Wth brain danage, you don’t
find that kind of variability When Dr. Dee gave himthe test he
fails, when the State gave himthe sanme test Davis was “fine on
it.” *“If they've got a deficit there, they ve got a deficit

there, and it doesn’t just conme and go.” (PCR-3, 452).
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Brawl ey testified that he utilized an expert nmental health
advisor to help himpresent the case, Dr. Krenper, from Bartow.
(PCR-7, 1026). Brawl ey recalled having Dr. Dee testify and that
Dr. Kenper was involved in exam ning Davis. However, after
conferring with Dr. Kenper, Braw ey deci ded agai nst calling him
to testify on Davis's behalf. (PCR-3, 456). Braw ey believed
that he was nade aware by Dr. Dee of a conflict between his
findings and those of Dr. Westby. (PCR-3, 461). Furt her,
al t hough he was not positive, Brawl ey believed that he talked to
Dr. Dee about how he should cross-exam ne the State’'s expert.
(PCR-7, 1044).

Braw ey did not take Dr. Westby' s deposition, testifying:
“1 had her report and | made the decision that | can deal wth
it at penalty phase.” (PCR-3, 463). In his twenty six years of
practice, Braw ey testified that he has not had an expert change
their mnd on the witness stand and testify to sonething other
t han what they put in their report. (PCR-4, 531). Taking her
deposition, in Braw ey’'s opinion, would not have changed or

altered the opinions expressed in the report. (PCR-4, 531-32).

Brawl ey believed that Davis was nedi cated in Chattahoochee
with a psychotropic drug, but could not recall if he was when

returned to Polk County for trial. (PCR-3, 457). Braw ey had
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no recol lection of Dr. Vroom or Broom and his report, but in a
deposition taken prior to the evidentiary hearing, Braw ey
t hought that Vroom s EEG showed some abnormality. (PCR-3, 503).
If however, the nmental health reports fromthe state hospita
i ndi cated an EEG had been conducted, this information woul d have
been passed along to Dr. Dee. (PCR-4, 532-33). Br awl ey
testified that he had no knowl edge now, but at the time of trial
he was probably aware that an EEG had been conducted on Davi s.
(PCR- 4, 554).

Brawl ey testified that while he did not recall specific
documents turned over to Dr. Dee, Dr. Dee would get everything
he possessed:

.1 woul d have given himeverything that | had at the
tinme. Including Dr. Dee frequently wants police

reports, depostions, things that | don't think that
they seenmed to ne to be no reason of why he woul d want

that, but | give himeverything he wants. | generally
go through the file, and anything that | ooks |ike the
kind of thing that Henry wants to see I'Il run a copy
over or send ny copy to him That’s just the way he

operates and |’ ve gotten used to that.

(PCR-4, 544). He was confident he turned over all of the
material to Dr. Dee, testifying: “lI know that because that’s
what | do and that’s what | would have done. And | recal

dealing with Henry nmany times on the phone and then on
conferences in his office, and he had everything that | had.”

(PCR- 4, 545).
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Brawl ey did not recall the specific reason he did not recall

Dr. Dee to rebut the State expert, he testified:

Well, I think it mght have been a bad strategic or
tactical nove to recall witnesses just to try to get
the last word in. | mght have run into objections

and the jury m ght have got made at nme for rehashing

the sanme thing again in a kind of one upmanshi p. I

t hought that | had out of nmy wi tnesses what | needed

to have to argue to the jury and what | needed themto

hear .

(PCR-7, 1050).

In his investigation, Braw ey tal ked to a nunber of famly
menbers but did not recall hearing anything about Davis being
sexual | y abused. (PCR-3, 458-60). Brawl ey was certain that
he talked to famly nenbers at the tinme of trial, but had no
specific recollection of those conversations: “l renmenber
talking to the sister, and I"'msure | did talk to the nother,
but I don’t have a specific recollection of any conversation —-
of any particular conversation with Henry's nother.” (PCR-7,
1023-24). \When asked why he called fam |y nmenbers during the
penalty phase, Brawm ey testified they could tal k about his head
injury and “they could humani ze Henry.” (PCR-7, 1025). He did
not recall any famly nmenber telling himthat Davis was treated
unfairly by his stepfather Janes Stoudemre. (PCR-7, 1025).
When asked i f he woul d have presented such information, Braw ey
stated that it woul d depend upon what that information consisted

of before deciding whether or not to present it. (PCR-7, 1025).
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Brawl ey renenbered that Davis had a crim nal history and had
been in prison, but did not recall the particular offenses.
(PCR-3, 460). Brawl ey also testified that he was confronted
with a law abiding citizen, a neighbor of the victim who
identified Davis, one man, walk up to the victin s door prior to
the nurder. (PCR-7, 1050). Brawl ey testified: “Well, the
testimony from M. Brown was totally inconsistent with the
theory that Henry and two others were sitting in a car outside
Ms. Ezell’s house.” (PCR-7, 1052). Braw ey testified that M.
Brown observed Davis “[l]ong enough to give a good description
of him?” (PCR-7, 1052). When asked if inmpeaching Brown on
cross-cultural identifications mght be a good idea, Braw ey
testified: “No. It was Henry Davis’ fingerprints that were in
t he house and the car, that would have been chasing the wld
hai r and maki ng mysel f | ook inconsistent or foolish in front of
a jury trying to distract them from something that was pretty
strongly proved in ny opinion.” (PCR-7, 1054).

When asked if at | east one of Davis’ statements appeared to
suggest he was involved with two other people and had been in
the house, Brawl ey testified:

Well, | don't recall him giving nme any particular

statenment that was consistent or inconsistent. He was

aside fromthe fact I didn’'t do this, Henry was vague
about what happened, and did not — just did not deal

with the fact that he had given different statenents

t the police and to the doctors.
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(PCR-7, 1054). Brawley testified that the “bloody thunb print
was not easy to get around.” (PCR-7, 1056).

As for deciding whether or not to call w tnesses, Braw ey
testified that he always considers the benefit of such evidence
agai nst losing final argunent. (PCR-7, 1058). Lin Vent Jones
and Regi nald Shepard were deposed by Brawl ey prior to trial
(PCR-7, 1058). Lin Vent Jones would not only inpeach Brown’s
testimony, but also placed Davis at the nmurder scene. (PCR-7,
1059). Brawl ey testified:

...And | would al so have to wei gh whether ny w tness

was as believable as M. Brown. And if not, then I

m ght have failed on both — in both respects and |

woul dn’t have i npeached M. Brown and | would have

pl aced ny client at the scene, and possibly have the

jury thinking |I was produci ng a bogus, a nonsense wild

hair type of argunent.

(PCR-7, 1059).
VWhen asked what evidence the State had to put Davis at the

mur der scene, Brawl ey recall ed:

They found a bl oody fingerprint inside her house that

was — that bel onged to Henry Davis. They found his
fingerprint or prints in her car which was stolen,
apparently, after she was murdered. They had the

eyewitness of a man who |ived across the street who
knew Henry Davis because Henry and his father or
st epfat her had worked — do | awn work in the area, who
identified Henry Davis was the man he saw at Ms.
Ezell’s approaching Ms. Ezell’'s door shortly and
before the tinme that she was killed.?3

SBrawm ey did not go to the crime scene. He reviewed crime scene
phot ographs and testified that going to the victim s house would

44



(PCR-3, 507-08).

Brawl ey testified that Davis was not very hel pful with the
guilt phase, stating: “I recall that he said he didn't do it.
And he was vague on everything else, and | was pretty nmuch on ny
own.” (PCR-3, 521). Brawley did not think that identification
was a primary i ssue in this case, in part, because Davis's thunb
print was found on the key tag in the cedar chest inside the
victims house. (PCR-4, 538). His fingerprints were also found
all over her car and property in that car. (PCR-4, 538). Bibby
testified he took Davis to a pawn shop. A ring taken fromthe
murder victinm s house, belonging to the nurder victins dead
husband, was | ocated in the pawn shop and i ntroduced agai nst M.
Davi s. (PCR-4, 538). The State tied up this information,
show ng that Davis pawned the ring taken fromthe nurder victim
the day after the nmurder. (PCR-4, 539).

On the manner he conducted voir dire in this case, Braw ey
testified he wanted to address the race issue up front in order
to flush out any negative opinions which the panel m ght have
inlight of the fact Davis was black and the victimwas a white
female. (PCR-3, 475-76). Consequently, he told the jury that

he was a white southerner and that although he was a proud of

not be hel pful given the fact he was appointed to the case sone
two and one-half years after the nurder. (PCR-4, 529).
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his heritage, that those in “the south do not have a perfect
record on race” and that there were things about his heritage
that he was “not proud of.” (PCR-3, 476, 479). He wanted the
jury to be honest and confront those feelings as he has
confronted those racist feelings in hinself. (PCR-3, 476).
Brawl ey expl ai ned:

| think that, you know, it was inportant. | thought

that then and | think now it’'s inportant to get this

out on the table. Too often we’ ve been asked the safe

guestions and get the safe answers and everybody is on

t he sane page, apparently. But underneat h peopl e are

starting to think about race questions in an

unattractive way. And in a way that is harnful, and

| want to get at that kind of thing.
(PCR-3, 477). He was ashanmed to admt that sonetines he does
not |ike black people and wanted the jury to recognize and
confront such feelings. (PCR-3, 481-82). Knowi ng that he was
enpl oyi ng an unusual strategy, he talked it over with Davis and

Davis said: “*Well, a lot of tinmes black people feel the same

way.'” (PCR-3, 482). Braw ey testified why he tal ked about this

strategy with Davis: “It was inportant to ne that nmy client
under stand what | was doing. | didn't want to have a problemin
the courtroom by surprising him But | also wanted him to

under st and what | was doing and why | was doing it, so | talked
to him about it. And the response that he gave nme is what |
testified to.” (PCR-4, 538).

Brawl ey testified that he could have taken sinply the safe
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approach and just ask the jury if they would bring back a
verdict of guilty sinply because Davis is black and accused of
killing a white woman. (PCR-3, 482-83). Brawl ey acknow edged
that it was new ground for him to cover in voir dire, but
testified: “It was an extrenme case, it was a very bad case on
the facts. | knew that | would some day be dealing with why I
did what | did and what | had said in picking the jury...”
(PCR-3, 485). Even if jurors did not reveal racist feelings in
voir dire, Brawl ey hoped that he “raised their consciousness at
| east enough that the race issue mght not be a factor in the
verdict.” (PCR-3, 493). Brawl ey did not consider hinself a
racist. (PCR-4, 559-60).

The primary purpose of calling famly nenbers during the
penal ty phase was to humani ze Davis before the jury and to talk
about the head injury, “which would tie in with Dr. Dee and Dr
McCl ane.” (PCR-7, 1025). Brawey testified that no nmenber of
Davis’ famly talked about Davis being mstreated by Janmes
Stoudemre: “No, no, | don’t remenber that.” (PCR-7, 1025). |If
he had been told about abuse, he mght have used such
i nformation; however, it would depend upon what he was told.
(PCR-7, 1025). \While he did not get school records, Braw ey
testified that he was famliar with Davis’ nmental health record

and reviewed the reports: “I think | read themall.” (PCR-7,
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1026). And, again noted that he had the help of a mental health
expert, Dr. Krenper, fromBartow. (PCR-7, 1026-27).

VWhen asked about calling witnesses to rebut the indication
that Davis was scratched during the attack, Brawley testified
that there was no corroboration of the testinmony fromone state
w tness, Roberts. (PCR-7, 1027). Supposedly, Davis told
Roberts that. The State did not tie that in to any other
evi dence such as skin under the victims fingernails. (PCR-7,
1028). Brawmley did recall talking to the stepfather,
Stoudemre, who was in the |lawn business. (PCR-7, 1028). He
was in an awkward position as the one who introduced Davis to
the murder victim and “didn’t want to get really involved.”
(PCR-7, 1028).

Ronald N. Toward testified that he was appointed to
represent Henry Davi s. Prior to that, Davis had been
represented by two | awyers fromthe Public Defender’s Office but
could not recall their nanes. (PCR-5, 799-800). Towar d
acknow edged that “it was standard practice” in Polk County for
private attorneys to try capital cases on their own. (PCR-5,
808). His recollection of events at the time was very limted:
“1 have no independent recollection of having done anything on
his behalf. The court file may reflect that | did. And ny file

on M. Davis, such as it nmay have been, was destroyed in 1996
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when nmy office burned.” (PCR-5, 800). He recalled that Braw ey
was appointed after him but did not recall neeting Brawmey to
di scuss Davis’'s case. (Pcr-5, 802). He testified that he
i mgi ned that his input on any conversation about the case was
limted, probably based upon police reports, but thought his
i nput would have been Iimted. (PCR-5, 802). Toward adm tted
that he and Brawl ey shared office space in the sane building.
(PCR-5, 803). He recalled talking to Brawl ey about Davis,
stating:

| know that M. Brawl ey talked to nme about Sweetman.

My only recollection is that it was al nost the sane

ki nd of conversation you would have with any attorney

about — the kind of what’'s happening or what your

ideas m ght be or just, for lack of a better phrase,

passi ng comments.
(PCR-5, 803).

On cross-exam nati on, Toward acknow edged t hat he agreed to
a trial date and that he withdrew only four weeks prior to
trial. (PCR-5, 804-05). Toward acknow edged that four weeks
before a death penalty trial he would not be unprepared. ( PCR-
5, 805). In fact, he would not set such a case for trial unless
he’s ready to try the case. (PCR-5, 806). Toward al so
acknow edged that if the public defenders had the case for a
year or year and one-half and then wi thdrew, he could assune
that nost of the depositions had already been conducted. (PCR-

5, 805). And, assunming all the depositions had been conduct ed,
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Toward adm tted that he would not go out and re-depose everybody
unl ess there was sonething there that he needed to know and had
to “fill in those blanks.” (PCR-5, 805). Toward acknow edged
that if he received a case from soneone else with depositions
and notes provided to himit would significantly cut down on his
preparation tinme. (PCR-5, 806).

Howard Dimm g the Second, testified that he is currently
general counsel for the Public Defender’s Office in the Tenth
Judicial Circuit. (PCR-6, 917). He possessed significant
capital litigation experience, beginning in 1979 with the Public
Defender’s Office. He al so had one capital case as an appoi nt ed
counsel in private practice, Henry Davis. (PCR-6, 918). \When
he was appointed, the Public Defender’s Ofice was typically
appointing two attorneys on capital cases. (PCR-6, 918).
Di mmi g t hought that two attorneys woul d have been beneficial in
this case. (PCR-6, 919). VWhen asked if he would have asked
for a second attorney to be appointed if he remmined on the
case, Dimm g testified: “I would like to think that | woul d.
can’t absolutely guarantee you that | would, because frankly,
sonetimes when you're in private practice noney dictates sone
things.” (PCR-6, 922).

Dimm g acknow edged that the prosecutor’s office in the

Tenth Circuit, which carries the burden of proof in capita
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cases, only uses one attorney in capital cases. (PCR-6, 928).
One of the reasons for that policy is perhaps |imted resources.
(PCR-6, 928). Di mm g acknowl edged he had the case for a |long
period of tinme but did not ask for a second attorney. (PCR-6,
930-31). Dimmg admtted it was not standard practice in 1987
t hrough 1990 for a second attorney to be appointed in a capital
case. (PCR-6, 932).

Dimm g stated that only shortly before trial did he |earn
of the mental health issue after nmeeting with the famly. (PCR-
6, 931). When the prosecutor pointed out how he could say
mental health issues were not significant where Davis had
initially been found inconpetent and was residing in a State
Ment al Health Hospital, Dmmg testified that his own
confidential expert had not given him nmuch hope for nenta
health mtigation. Dimmg testified: “Dr. Gary Ainsworth” []
“eval uated M. Davis , and based upon that | didn’t have a great
deal of nmental mtigation to go with.” (PCR-6, 931).

When Davi s’ case cane back for resentencing, Dinmm g was with
the public defender’s office and along with co-counsel, was
appointed to represent Davis. (PCR-6, 923). He gat hered all
the records he could fromthe Florida State Hospital and noted
a report on an abnormal EEG He wanted further investigation

and testing on that abnormality. (PCR-6, 924). He obtained an
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expert to performnore sensitive testing. (PCR-6, 925). It was
standard practice in the Tenth Circuit to develop all such
| eads. ( PCR- 6, 925). It was also inportant to gather al
information possible including every piece of paper about a
def endant, including all school records. He recalled the school
records in this case nentioned SLD. (PCR-6, 925). He woul d
certainly use such a record to rebut a claim that nothing is
wrong with a defendant because he graduated from Hi gh School .
(PCR-6, 926). On cross-exam nation, the prosecutor asked Di mmi g
if he had obtained school records in the year or so that he had
the case. (PCR-6, 945, 948). Dimmig testified that he wasn’t

sure what he had but was sure “he attenpted to get schoo

records.” (PCR-6, 945).
Dimm g admtted that even when he presents “all those
things” to juries, defendants still get the death penalty: *Some

do, yes.” (PCR-6, 927). \When he worked on Davis’ case, Dimmg
t ook notes. To the best of his recollection, he turned over his
notes and his entire file to M. Toward when he was renmoved from
the case. (PCR-6, 933-34). Dimmg did not recall talking to
Brawl ey about the case. (PCR-6, 943). Before Dimm g had the
case, two public defender’s worked on Davis’' case. (Pcr-6,
934). The previous attorneys, including M. Norgard and M.

Toward were conpetent capital litigators. However, neither
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Dimmg nor any other attorneys noved to suppress Davis’
identification through a photopack. (PCR-6, 935-36). |If he had
recogni zed that as an i ssue he would certainly have pursued it.
(PCR-6, 936).

Dimmg was famliar with the various stories Davis told
about the day of the nurder. He told the police he didn't
remenmber what was going on that day and didn’t know anyt hi ng
about the nurder. (PCR-6, 938). Then, he changed his story
and told the police that he was out picking waternelons.
Finally, he said that he had been present at the scene of the
mur der but that three other individuals, two nales and a fenal e,
were al so present. (PCR-6, 939). Davis clained that he did not
arrive at Ms. Ezell’s house with those other people. (PCR-6,
939). Two of the individuals were Bi bbby and Regi nal d Shepard.
(PCR-6, 939). Dimm g was aware that the fingerprints sent for
anal ysis reveal ed Davis’ fingerprints at the nurder scene and
the victims car but did not reveal Bibby's or Reginald
Shepard’s. (PCR-6, 939-40). Davis told Dimm g that he had gone
to the victinm s house on a nunber of occasions and was inside
her house. (PCR-6, 940). When asked about Davis’ explanation
for his bloody thumb print on the key tag, Dimmig testified: “I
do not recall him having an explanation for the thunb print on

the key tag.” (PCR-6, 940).
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I n preparation for the penalty phase, Dimm g went to Lake
Wales to nmeet with the famly nenbers. In his experience, it
was easier for people to open up and talk freely outside of the
office environnment. (PCR-6, 920-21). When Dinmm g was
reappoi nted he sought to present new evidence to the judge at
the 1992 resentencing. (PCR-6, 940). He thought that the
deci sion of the Florida Suprene Court would all ow new evi dence
and he hoped to present Dr. Pineiro's report since there *had
been sonme nental health testinmony presented at the initial
penalty phase [].” (PCR-6, 940). Since the trial court did not
allow new evidence, Dinmg mde a series of new evidence
proffers. (PCR-6, 941). During the proffers, the State did
mnimal i f any cross-exam nation. (PCR-6, 941). Dinmm g did not
recall talking to M. Brawl ey, but did not dispute Brawl ey’'s
billing record which reflected a six m nute phone call. (PCR-6,
944). Dimm g did not think six m nutes would have been enough
to relay everything that he had done on Davis’ case. (PCR-6
944) .

Dimmig claimed that the EEG test conducted by Dr. Pineiro
woul d have been available in 1989 when Braw ey represented
Davis. (PCR-6, 945). He would also have wanted Davis’ schoo
record. (PCR-6, 945).

ii) Defense Experts Dee and MC ane

54



Davis during the penalty phase was again called by Davis

Thomas McCl ane a psychiatrist, who testified on behal f of

testify at the evidentiary hearing. (PCR-5, 762-63).

to

Dr .

McCl ane summari zed his opinion at the tinme of Davis's penalty

1990 penalty phase:

That he had borderline lowintelligence with 1Q of 80
at the highest and several recorded |ower. That he
had a history of head injuries, at |east one that was
substanti ated by others, and his testinony (sic) that
t here were several other |ess severe head injuries.
That he had a possible seizure disorder. | say
possi bl e, because |I'’m not sure anybody professional
has ever observed one. But he was treated, diagnosed
and treated as having a seizure disorder. And he had
two abnormal elctro-encephal ograns, which clearly
i ndi cates sone type of brain damage.

And it was ny opinion that he had — probably
the best way to describe his behavioral problem was
that he had a personality disorder with antisoci al
traits, dependent traits, i mpul sivity and
irritability.

And finally, that in his various statenents and
answers to questions with various exam ners, part of
the tinme he was telling the truth, part of the tine he
was nmalingering. And part of the tinme he was
confabul ating’ which means filling in the gaps and
believing what he's saying, but not necessarily
accurately.

(PCR-5, 764-65).

80,

he had sone objective evidence of brain damage,

of

Davi s’ various | Qscores over hislifetine were 68, 77,

80,

and 85. (PCR-5, 766). Dr. MClane testified that in 1990

the first EEG which showed some abnormality

fromthe report

and

neuropsychol ogi cal tests. (PCR-5, 766-67). However, he was not
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sure he had the abnormal EEG taken in 1988 at the tinme of his
penalty phase testinony in 1990. (PCR-5, 769). He did recall
seeing Dr. Vroonis report prior to his 1992 deposition. (PCR-5,
769) . He also had access to an EEG conducted by Dr. Piniero
prior to his deposition in 1992. It constituted the nost
obj ecti ve evidence of “sone kind of brain damage or inpairnment.”
(PCR-5, 770). Dr. Piniero’s report was consistent with his
opi nion of Davis in that he concluded that Davis probably had a
sei zure disorder. (PCR-5, 770-71). VWhen asked if he was
provided Dr. Kohler’'s report, Dr. MClane testified initially
that he was not certain. (PCR-5, 771). He stated that Dr.

Kohl er’s report supported his opinion at the time of the 1992

proffered testinony. (PCR-5, 772). Dr. MClane testified,
however : “It didn't add a |Iot. But there’ s another
neurol ogi st who believed that he had a seizure disorder. He

relied in part on Dr. Vroomis, [] interpretation of the EEG at
the state hospital.”* (PCR-5, 772). Counsel for CCRC adnitted
that Dr. McCl ane’s opinion would not change: “Well, his opinion
woul dn’t have been different just been stronger and he would

have had objective support for” (PCR-5, 777).

4“The prosecutor objected to reference to any proffered materi al
at the 1992 hearing, stating that he did not cross-exan ne the
def ense expert as he would because of the nature of the
proceedi ng. In fact, no new evidence was allowed to be
presented at the resentencing. (PCR-5, 773)
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At the proffered deposition, Dr. MCl ane had the benefit of
Dr. Vrooms report, Dr. Kohler’'s report and Dr. Piniero’'s
report. His opinion did not change with the benefit of the
reports, they sinply “strengthened” his opinion with objective

evidence that “unequivocally denonstrate sone kind of brain

abnormality.” (PCR-5, 779). The EEG does not tell us exactly
what is wong with his brain, but “it means his brain is
defective in some way.” (PCR-5, 779). Dr. McClane believed

that Dr. Vroom s report of an abnormal EEG would have been
significant to rebut Dr. Westby' s assertion that Davis had no
brain damage. (PCR-5, 796). He al so certainly hoped that he
woul d have ordered another nore sensitive EEG based upon Dr.
Vroom s report. (PCR-5, 797).

In Dr. McCl ane’s opinion, Davis was substantially inpaired
to conform his conduct to the requirenents of the |aw back in
1987. (PCR-5, 781). He is also inpaired nuch of the time, in
that “one of his traits, personality traits, has been
impul sivity which sinmply neans difficulty controlling one’'s
reactions to ones inpulses.” (PCR-5, 781). When asked if Davis
was under the influence of extrene enpotional disturbance at the
time of the offense, Dr. MClane answered “yes.” (PCR-5, 781).
However, Dr. MCl ane qualified his answer by stating he gives a

“l'iberal” interpretation of extreme, stating: “I tend to give it
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a pretty liberal interpretation to think that anything that is
obj ective brain damage fits nmy thought about an extrene
condition.” (PCR-5, 781). \When asked if Davis was under the
substantial influence of another person at the tinme of the
of fense, Dr. McCl ane testified he coul d make no such concl usi on.
(PCR-5, 782). He testified that he would have to believe what
Davis told him and stated that he otherwi se “would not have
evi dence for that.” (PCR-5, 782).

On cross-exam nation, Dr. MClane again stated that Dr.
Vrooni s and Kohler’s reports “strengthened” his “opinion about
havi ng brain damage of sone kind.” (PCR-5, 788). He told the
jury during the penalty phase that Davis suffered from brain
danmage. (PCR-5, 788). There was no difference in his
testimony, the EEG s supported and therefore strengthened his
ori ginal concl usion. Id. Dr. MClane adnmitted that Davis’
credibility is subject to doubt: “Clearly sone tine he is
mal i ngering.” (PCR-5, 788-89). Consequently, when asked about

soneone else being involved or if his statenments can be

believed, Dr. McClane testified: ... That may be one of the tines
| sinply don’t know since | have no other information. And
since it'’s since he either didn't recall or didn't tell ne

about that the first tinme | saw him and since it’'s so self-

serving, | have to consider the strong possibility that it could
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be malingering.” (PCR-5, 789).

Dr. McClane testifiedthat he had two reports fromthe State
Hospital at the time of the trial, dated Decenmber 13, 1988 and
t he other March 27th of 1999. (PCR-5, 789). Dr. Westby and the
conmmttee from the State Hospital initially found Davis
i nconpet ent . (PCR-5, 790). Al so, he was aware that the
commttee, made up of a team which included a psychol ogi st and
psychiatrist, found Davis conmpetent and a malingerer. (PCR-5,
791). Not only was Davis a nmalingerer, but the report concl uded
that “he was a very good nmmlingerer.” (PCR-5, 791). He
attempted to take that factor into account in arriving at his
opi nions regardi ng Davis. (PCR-5, 792).

Davis told Dr. McCl ane he was at the woman’ s hone on t he day
of the homcide. (PCR5, 792). Dr. MC ane was aware that in
his past stories to various people, including nental health
prof essionals, that he clainmed he didn't have any menory of the
hom ci de at all. (PCR-5, 792). In fact, Davis said that to
Dr. MClane the first time he saw him (PCR-5, 792). Dr
McCl ane was also aware that Davis claimed he was picking
wat er mel ons t he day of the nurder and that eventually he said he
was there and saw the victi mdead and touched her face. (PCR-5,
792-93). Utimtely, Davis told Dr. McClane that he was at the

house with two ot her people and they pulled himinside and “she
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was |aying on the floor.” (PCR-5, 793).

Dr. McClane did not think he was aware of the EEG that had
been done prior to 1990 when Davis was in the State Hospital.
(PCR-5, 794). He did not think that he suggested to Brawl ey or
any one else that an EEG shoul d be conducted on Davis. (PCR-5,
794) . Dr. MClane was also famliar with Dr. Dee and his
opinion at the tinme of trial that Davis suffered from brain
damage. (PCR-5, 795). Dr. McClane was aware that Dr. Dee, a

neuropsychol ogi st, does “an awful [|ot of work” conducting
psychol ogical testing to prove brain damge as opposed to using
an EEG. (PCR-5, 795). Further, Dr. MCl ane was aware that CAT
scans are also used to docunment brain damage or injury.
However, he said that they are useful in finding major damage
but “unless there’s a tunor or sonething |ike that” you are not
going to find much on a CAT scan or MRI. (PCR-5, 797). He was
aware based upon Dr. Westby's report that a CAT scan was
conducted on Davis which revealed no objective signs of
neur ol ogi cal damage. (PCR-5, 797).

Dr. Henry Dee, a neuropsychologist, testified that he did
not recall testifying on behalf of Davis in January 1990, but
read his testinmony presented during the penalty phase. (PCR-5,

830) . Dr. Dee clainmed still not to have any independent

recollection of testifying in this particular case. (PCR-5,
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830). At the time of his testinony in 1990, Dr. Dee testified
that he did his usual preparation:
By then |I had reviewed the materials supplied by the

State Attorney’'s Office, that is to say, the discovery
material, which it includes the investigation of the

crime and statements of various wtnesses. And |
don’t know, | suppose the avail able evidence, autopsy
and so forth. And | had also interviewed and
eval uated Henry Davis on two occasions, in January of
1988 and April of 1989. | had also reviewed the
eval uati ons of nunmerous other people. These woul d

have included a nunber of other evaluations by the
Pol k County School system evaluatins by a Dr.

McClane. | don’t know if he was here earlier today,
an eval uation by Dr. Zeigel berg, an evaluation by — -
now, |I'’mgetting the tinme sequence m xed up. |’ m not
sure whether Dr. Westby was in that particular tine
frame or not. But | also, around that tine revi ewed
the evaluation testinmny of a psychol ogist from the
state hospital who evaluated himup there. That may
have been after that particular hearing, | don't

remenber the date.
(PCR-5, 831).

Dr. Dee conducted extensive testing of Davis at the time of
trial, testifying:

I n January of 1988 | adm nistered the Wechsler Adult
I ntelligence Scal e, the Denman- Nerve Psychol ogy Scal e,
the Multilingual Aphasia Exam nation and a battery of
tests we devel oped at the nuerosensory center, at the
University of Ilowa including the Visual Attention
Test, finger localization, right left orientation,
St er eoagnosi s. And as | recall there was sone
personality tests adm nistered, those would have been
the MWl and the 16- PF.

(PCR-5, 832). He testified that in 1990 he di agnosed Davis with
chronic brain syndrone which nmeans “there’s evi dence of cerebral
damage.” (PCR-5, 833). He thought Davis suffered nenory
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i npai rnment and that the “left cerebral hem sphere seenmed to be
nore affected than the right.” (PCR-5, 833). He made this
concl usi on based upon a particular pattern of scores on the
Weschl er and Denman tests showing a difference between the
menory function and intelligence. (PCR-5, 833).

Dr. Dee testified that he had Dr. Vroomi s EEG report. Dr.
Dee testified that it was helpful, stating: “Well, yeah, |
t hough it bolstered ny opinion in a sentence. | would say that
| didn't need it to nake a conclusion, but it certainly nmade ne
feel nmore confident when | say it.” (P-5, 834). It was a
generalized report, but “that’s the nature of an EEG report, of
course.” (PCR-5, 834). If he had seen Dr. Vroom s report he
t hought that certainly he would have ordered a nore sensitive
EEG. (PCR-5, 835).

Dr. Vrooms EEG would have been useful to rebut Dr .
Westby’s testinmony, if she had testified that Davis was not
brain danaged. (PCR-5, 837). Brawm ey never asked him to
testify on rebuttal. (PCR- 5, 838).

Dr. Dee thought that Dr. Westby seened to gi ve sone opi ni ons
t hat passed into the real mof neuropsychol ogy. (PCR-5, 838-39).
And, Dr. Westby did not know about the Dennan test which is a
test that a neuropsychol ogi st shoul d know about. (PCR-5, 839).

As a clinical pscyhol ogist Dr. Westby woul d adm ni ster screening
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instrunents and then refer people to a neuropsychol ogist, if
that “ought to be done.” (PCR-5, 840). Dr. Dee testified that
as a neuropsychol ogi st, he had five nore years of training. Dr.
West by was a clinical psychol ogi st and a qualified expert: “I’'m
sure she’s an emnently qualified psychol ogist, she’ s just not
a neuropsychol ogist. (PCR-5, 856).

As for the “yard test,” Dr. Dee testified that it sinmply
constitutes observations of people when they are not in an
office setting. It is an “anecdotal observation,” not a test.
(PCR-5, 841). The yard test did not mean that Davis was not
suffering from brain damage, but Dr. Dee stated it was commpn
for patients to generally seem nore disturbed when they talk
with their doctors when they are in the ward or any place el se.
(PCR-6, 862). Dr. Dee testified that the difficulty Davis
showed reading and witing from a young age and continued
differences in performance on verbal performance and IQw th the
severe inpai rment of menory established chronic brain syndrone.
Characteristics of this syndrone “woul d be i ncreased i npul sivity
and nenory inpairnment, which | think his biography shows
abundance in both.” (PCR-5, 843).

VWhen asked about the possibility of malingering, Dr. Dee
testified: “My inmpression is, you know, ny best assessnent of

Henry Davis is that there was sone nmmlingering of the
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psychiatric condition. That is malingering in the sense that he
probably represented it being a bit worse than it actually was.
But | think it was still there.” (PCR-5, 844-45). But, he
t hought that Davis was not sophisticated enough to have known
what to do “to present hinmself as this kind of brain syndrone.”
(PCR-5, 845). He recognized that he m ght have been mali ngering
with other mental health professionals, but felt that he was not
with him (PCR-5, 845). He would have used Dr. Vrooni s report
in rebuttal with regard to cerebral damage. (PCR-5, 845).

On cross-examnation, Dr. Dee sated that he heard Dr
Westby's testinony but did not recall if he had her report
[Stat’s Exhibit 1]. (PCR-5, 846). The prosecutor pointed out
that Dr. Westhby’'s report, avail able back in 1990, indicates that
on August 25", 1988 an EEG was done by Fred Q Vroom MD., and
that his inpression was it was abnormal because of a mld to
noder ate dysrhythm a. (PCR-5, 847). The only difference is
that they have now shown him the actual one paragraph report
that Dr. Vroom hinself wote. (PCR-5, 847). VWi ch sinmply
dupl i cates what was contained in Dr. Westby' s report. (PCR-5,
848) . Further, Dr. Dee testified that he had read Braw ey’s
cross-exam nation of Dr. Wstby, and admtted that Braw ey
brought out the fact that the EEG was abnormal. (PCR-6, 859-

60) . So, as the prosecutor noted, the jury actually | earned

64



t hat Davis had an abnornmal EEG “Apparently so.” (PCR-6, 860).

When | ater recalled to the stand, Dr. Dee testified that he
used a fornmula to assess Davis’ nental or enotional age based
upon his 1Q score. (PCR-6, 951, 952). Based upon his 1Q of
about 75, Dr. Dee stated that Davis’ nental maturity could be
assessed at “about 14-and-a-half and 15 years of age.” (PCR-6,
952). Dr. Dee admtted the fornula based upon 1Q isn’t used
much after a nental or enotional age of 16. (PCR-6, 953). Dr.
Dee admtted that “it’s kind of a difficult conception to think
about, well, in terns of nmental proceeds, what's the difference
bet ween the nmental age of 16 and 26, nobody really knows, you
know. ” (PCR-6, 953). After another year or so, Dr. Dee
acknow edged that he m ght not even use that fornula anynore,
recognizing that it was a conplicated concept: “...but it’'s
probably too conplicated to go into.” (Pcr-6, 954).

iii) Lay Wtnesses

Regi nal d Johnson, known as Bibby, testified as he did at
trial that he took “Sweetnman” to a pawn shop: “When Sweet nman
came to the house for ne to take himto the pawn shop to pawn
that ring, I don’t know whose on it was and didn't care.” (PCR-
3, 422). He testified that he knew both Davis and Shepard and

t hat between the two of them he consi dered Shepard nore doni nant
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or aggressive. (PCR-3, 416). He also knew that Shepard had a
| ock bl ade knife simlar to the one shown in court as a state
exhibit. (PCR-3, 416). However, Johnson acknow edged that the
kni fe he observed Shepard with and the one he observed in court
is a common kind of knife and that lots of people have them
(PCR-3, 421).

Johnson deni ed having anything to do with the offense in

guestion, stating: “Man, | don’t know not hi ng about that wonman
car. I’m going to explain this to you one nore time. Y all,
excuse nme, but this is like | said. The part of me and

Sweet man, when he came to the house, he asked ne to carry him

to the pawn shop, that’s where | took him And as far as that,

that was it. About that woman hair and that wonman car, | don’t
know not hing about that. | don’t know where you comng up with
that for. | done told y'all.” (PCR-3, 416-17).

Ronald Kingry testified that he coached Davis, known as
Sweetman, in track in high school. He considered Davis “mld
mannered and easy going.” (PCR-4, 621). He never got into
fights and was surprised to |learn about his arrest for the
instant nurder. (PCR-4, 622). |If contacted, Kingry would have
testified at the time of trial as he did at the evidentiary
heari ng. (PCR-4, 622). VWhile he did not consider Davis the

brightest kid, he did not observe what he considered to be any
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seri ous psychol ogi cal problenms. (PCR-4, 624-25).

Nat han Menton testified that he was an Assistant Princi pal
at Lake Wal es Senior Hi gh School. (PCR-6, 866). He met Davis
when he was a student at Lake Wales Hi gh School and coached
Davis in track. (PCR-6, 866-67). M. Menton stated that Davis
was “a very honorabl e and behavi orabl e student when he was in
hi gh school.” (PCR-6, 867). Davis was |ow key and hi s ni cknane
“Sweet man” seenmed to fit him (PCR-6, 867). He would have
testified at trial as he did at the evidentiary hearing had he
been contacted. (PCR-6, 867-68).

Terry Barnes, an i nnmate at Pol k Correctional, testifiedthat
he knew Davi s because they “worked together” and he used to date
a girl who |lived a couple of houses fromwhere he lived. (PCR-
4, 676). He worked picking fruit with Davis and Shepard.
Shepard and he wore gloves while Davis worked w thout them
(PCR-4, 677). He observed Shepard with a knife, with a folding
bl ade maybe five or six inches long. (PCR-4, 678). Barnes gave
CCRC t he names of inmates that m ght be able to help Davis, I|ike
WIllie Watson, who is incarcerated in the same jail with him
(PCR-5, 681). He and Watson tal ked about the case “on occasions
we tal ked on and off about what he knew or what | knew and
stuff.” (PCR-5, 681). Barnes was serving a twenty-year

sentence and did not know how many felony convictions he
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possessed. (PCR-5, 682).

Davis called various incarcerated individuals who offered
testimony that Reginald Shepard admtted killing the victimin
this case. WIllie WIlson, Cedric Christian, Earl Pride Jr, and
WIllie Watson, asserted that at one time or another before his
deat h, Shepard admtted killing the victim (PCR-4, 630;
(PCR-5, 687-688, 709-10). Al'l of these wi tnesses knew Davis
and/or his famly. (PCR-4, 628, 634; PCR-5, 687, 707). Each of
the witnesses was presently incarcerated, and possessed nmultiple
prior felony convictions. (PCR-4, 628, PCR-5, 685, 707). Two
were presently serving life sentences. (PCR-5, 685; 707). They
did not conme forward with this informati on even several years
after beconm ng aware that Shepard was dead, and, despite know ng

t hat Davis had been sentenced to death. (PCR-5, 695, 714).

Lavonsky Riley, Davis's Aunt, testified that she lived in
Ki ssi mmee but came down to visit her sister some time after the
Ezell murder. She happened to neet Shepard on Lincoln Avenue in
Lake Wal es when Shepard approached her and of fered her $50.00 to
drive himto Sunrise. (PCR-4, 657-59). It was nighttinme and
she drove Shepard to a house and when he returned fromthe house
he had a bundle of clothes and sonme shoes. (PCR-4, 660).

Al t hough it was dark, she could see Shepard’s shoes fromthe car
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light and a streetlight. (PCR-4, 661). She noticed sone stuff
on his shoes and asked him about it, he replied that it was
bl ood, explaining that he cut his foot.®> (PCR-4, 661). After
that, Shepard wanted to go to his nother’s house in Hesperides.
On the way, she stopped the car and Shepard threw out the bundle
of clothes in an Orange grove. He clainmed he did not need it
anynore. (PCR-4, 662). After he got back in the car they
returned to Lake Wal es. ® (PCR-4, 663).

Levent Jones testified that he was currently serving a two
year and eight or nine nonth sentence in Seattle Washi ngton and
that “grew up” wth Davis. (PCR-5, 723). Jones worked with
Davis and Davis's step-father. (PCR-5, 732). One norning when
he was supposed to cut Ms. Ezell’s yard’” with Sweet man, Jones
testified that instead he set an appointnment to get his car
fixed. (PCR-5, 725, 732). He passed by the victin s house and

observed Davis, Shepard and Bibby in a light blue Grand Torino

SThe trial court allowed her to answer over a hearsay objection.
(PCR-4, 661).

°Ri | ey asserted that she told this story to Dimm g, whom she
t hought was Davis’s | awer, when he called a “fam |y nmeeting” at
t he house bel ongi ng to Davi s’s not her. (PCR-4, 667, 673). She
did not know when in relation to the victinmis nurder this
occurred. (PCR-4, 669). She said her deposition was taken in
1990 by M. Braw ey. (PCR-4, 672).

‘At trial, Davis’' stepfather, Chaney, testified that they had not
cutting Ms. Ezell’'s lawn for five or six nmonths. (TR 798).
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in Ms. Ezell’'s parking |ot. (PCR-5, 725). He bl ew his horn
and Davis waved at him (PCR-5, 725). Sonetinme |ater, the next
day, he found out that Ms. Ezell had been nmurdered. (PCR-5,
726) .

Sheriff’'s Deputy Charles Riley, Junior, testified that he
was involved in Davis's arrest. (PCR-5, 744). He talked with
himfor 20 mnutes up to an hour. (PCR-5, 744). Although he
did not presently recall, after having his menory refreshed it
was apparent that he did not notice any injuries to Davis.
(PCR-5, 745). During the time he talked with Davis, he
continuously said he “didn’t do it.” (PCR-5, 746).

On cross-exam nation, the prosecutor brought out that not
only did Davis deny doing it, but he also denied being in M.
Ezell’s house at all. (PCR-5, 746). Davis al so denied ever
being in her car. (PCR-5, 746). In fact, Davis told Deputy
Riley that he was out picking waternelons on the day of the
victim s nurder. (PCR-5, 746).

Captain Edward Hendrix of the Hardee County Sheriff’s
Ofice, testified that in March of 1987 he was enployed by the
Lake Wal es Police Departnment as a detective. (PCR-5, 747-48).
He participated in bringing Davis in for questioning for the
murder of Ms. Ezell. (PCR-5, 748). Davis was arrested at his

residence on Highlands Manor on an active warrant. (PCR- 5,
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754) . He personally swore out the warrant affidavit on March
10, 1987. (PCR-5, 749). He did not recall seeing any scratches
on Davis. (PCR-5, 749). As he recalled, he observed Davis
about 48 hours after the nmurder of Ms. Ezell. (PCR-5, 750).

Capt ai n Hendri x was i nvol ved i n the nmurder investigation and
sent fingerprints to the FDLE crine |lab for exam nation. (PCR-
5, 752). He sent fingerprints of Davis along with WIllis
Johnson, Reginald Shepard, and others for conparison with the
prints found in the victinis house and car. (PCR-5, 753). He
never received a report which indicated that Regi nald Shepard’s
or WIllis Johnson’s [Bi bby] fingerprints were found on anything
that “had to do with this case.” (PCR-5, 753).

Cheryl Epps testified that Davis is her younger brother
(PCR-6, 955). She testified that Stoudem re nade Davis and all
the kids work in the groves. (Pcr-6, 955). They used to go out
early and cone hone at 4:00 or 5:00. (Pcr-6, 955). Sonetines
Davis would nmiss school to work in the groves. (PCR-6, 956).
Davis had to work harder than the girls because he was a boy.
(PCR-6, 956). Davis eventually did law work with Stoudemre
just about every day or so, beginning when he twelve or
thirteen. (PCR-6, 956-57). A lot of times Stoudem re and Davi s
woul d argue over Davis not getting paid: “Sonetinmes he would

give himlike nmaybe $10 or so, but nost of the tinme it was an
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argument because he will say he tired of going to work and not
getting paid.” (PCR-6, 957).

Stoudem re was an al coholic who woul d abuse her nother in
front of the kids. (PCR-6, 959). One tine, Stoudem re broke
all of her mother’s front teeth. (PCR-6, 959). They al ways
argued about Stoudem re having to take care of the kids. (PCR-
6, 960). Davis was not afraid for hinself, but for the safety
of his nother. (PCR-6, 961). After Ms. Ezell was nurdered but
bef ore Davis was arrested, Epps did not observe any scratches on
his face. (PCR-6, 962). Davis was close to his cousin Jonathan
who was shot to death. (PCR-6, 962). Davi s was upset and
becanme withdrawn after he was killed. (PCR-6, 963).

Epps testified that she was a guest assistant for Walt
Di sney Worl d. (PCR-6, 966). She worked for Walt Disney Wrld
for ten years. (PCR-6, 966). She has another sister, Katrice
Hatl ey, who is an accountant. (PCR-6, 966). And, anot her
sister, Mchelle, is a beautician. (PCR-6, 966). \Wen asked
why they grewup in the same househol d and turned out okay while
Davi s never even had a regular job, Epps testified: “Well, he
did, he worked out in the groves and he worked - - did |awn
work.” (PCR-6, 966). He continued to work for Stoudemre even
after graduating from Hi gh School . (PCR-6, 967). \When Davis

was in Hi gh School he went to school nmpst of the tine. He
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received a regular diplom and was “an average student, he got

Cs[].” (PCR6, 967). However, she was aware that he had to
t ake special classes, “Special Ed.” (Pcr-6, 973). Davis was an
athlete in Hi gh School . Epps acknow edged that hard work did

not hurt himany: “No.” (PCR-6, 968).

Al t hough St oudem re gri ped about providing for the kids, but
he in fact did provide for every one of them (PCR-6, 968).
Stoudem re had to have the noney from working in the groves and
yard work in order to buy food, clothes, and send the kids to
school. (PCR-6, 968). Stoudemre may have abused her nother
but he did not abuse the kids. Davis was not afraid of him
(PCR-6, 968-69). Sonetinmes, Davis would get tired of working
and tal k back to Stoudemire. She observed Stoudemire hit Davis
a couple of tines. (PCR-6, 969). When Davis was an adult,
St oudenmire paid Davis for doing yard work. (PCR-6, 969). Davis
was close to graduating from Hi gh School when his cousin was
shot. (PCR-6, 970). Robinson was one of Davis’ best friends.
(Pcr-6, 970). \When asked about Davis being easy to talk into
t hi ngs, Epps neant things |like going to the mall or the store.
(PCR-6, 971). She did not think it would be easy to talk him
into killing someone: “No, not nothing like that.” ( PCR- 6,
971). Davis sonetinmes hung around with Red Shepard and Wllis

Johnson [ Bi bby]. (PCR-6, 971). The daughters got nobney from
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their father’'s estate and used the noney to pay for college.
(PCR-6, 973). Davis also got noney fromtheir father’s estate,
but did not use the noney for college. (PCR-6, 973).

Katrice Hadley testified that Davis is her brother and is
ei ght years-older than she is. (PCR-5, 820). Hadley testified
t hat her stepfather physically abused her nother. (PCR-5, 820).
The abuse consisted of “fist fights.” Hadley testified that
Davi s coul d see and hear the abuse and that it probably affected
“all of us.” (PCR-5, 821). Hadley testified that he stepfather
was very nean to her brother. (PCR-5, 822). The stepfather
woul d get Davis up early and put himto work and yell at him
(PCR-5, 822). Davis was very enotional and would cry. (PCR-5,
822). The stepfather, Stoudemre, died a “couple of years ago.”
(PCR-5, 825).

Davis took the shooting death of their cousin, Jonathan
Robi nson, very hard. (PCR-5, 822). VWhen asked what kind of
person who brother was, Hadley said that he was “very easy
goi ng” just a “good person.” (PCR-5, 822). She did not recall
Davis getting into trouble or fights in high school. Nor did
she recall anyone not |iking him because “he’'s the type of
person everybody likes.” (PCR-5, 826). Hadley did not recall
seeing any scratches on Davis's face before he was arrested.

(PCR-5, 823). Defense attorney Braw ey never contacted her to
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testify, but “was in college then” when Davis’ case was in
court.® (PCR-5, 823). |If asked by defense counsel, however, she
woul d have taken off from school and testified.® (PCR-5, 823).

Bar bara Stoudemre testified that she was Davis’ nother and
that she did not observe any scratches on her son’s face as
David Robert claimed at trial. (PCR-6, 883). She was in the
courtroomduring trial but asserted that Brawl ey never asked her
about the scratches on Davis’ face. (PCR-6, 883). \Wen asked
why she didn't say anything to Braw ey about the scratches,
Barbara said she didn’'t because “he didn't ask ne.” (PCR-6,
895). Although Barbara said that she thought she could talk to
Brawl ey at the tinme of trial, he never cane out to neet with the
famly. (PCR-6, 897). M. Dimmg came out to nmeet with the
famly. (PCR-6, 897). Barbara and one her daughters testified
during the penalty phase. (PCR-6, 898).

James Stoudenmire, Henry's stepfather, did not treat Davis
wel | : “Not good.” (PCR-6, 884). When asked to explain this
poor treatnment, Stoudemire testified: “Well, when he - - he

woul d make him do things. He woul d take him out in the grove

8Hadl ey lived on campus and went to the University of Central
Florida. (PCR-5, 824).

Rochel | e O dham anot her of Davis' sisters, simlarly testified
about the environnent in the Stoudmre home. (PCR-6, 868-71).
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and he woul d work, and when he came hone he woul d nmake him go
out there and wash the car or clean the yard. He wasn't really
good to him?” (Pcr-6, 884). Davis was nine or ten when Janes
Stoudemre took himout to work in the groves. (PCR-6, 884).
Stoudenire told Davis that he needed to “pay his way” at the age
of nine or eleven. (PCR-6, 887). He m ssed school sonmetines to
work in the groves. (PCR-6, 885). Stoudemre would take the
noney Davis earned from worKking. (PCR-6, 885). To punish
Davi s, Stoudem re woul d make Davis work, “clean yards” and nake
him “wash cars.” (PCR-6, 886). On one occasion, Stoudemre
threatened to “knock him out” if Davis didn't do sonething
St oudem re asked himto. (Pcr-6, 886). Stoudemre treated her
daughters in the same manner: “He didn't I|ike none of ny
children.” (PCR-6, 889). Barbara Stoudemre testified that her
daughters were also forced to work: “They went out in the grove
and yard, yes.” (PCR-6, 889).

Barbara testified that she and M. Stoudemre divorced in
1992. (PCR-6, 891). He died sone years later. (PCR-6, 891).
Stoudemire would hit her sonmetines with his fist and the
children could hear it. (PCR-6, 887). On one occasion, Davis
told Stoudnire not to hit her anynore. Stoudemre told Davis to
get out before he hit him (PCR-6, 887). St oudem re woul d

threaten to physically harm her. She was not sure if Davis
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heard the threats or not. (PCR-6, 887-88). Davis was with his
cousi n when he was shot and it affected him*“very bad.” (PCR-6,
888) .

When Davis was a little boy, his menory was “all right.”
His menory became worse | ater , when he was tired, when his dad
woul d make hi mwork, “stuff like that.” (PCR-6, 887-88). Davis
graduat ed from hi gh school when he was 17 or 18 and arrested for
the murder of Ms. Ezell when he was 22. (PCR-6, 891). At the
time of the nurder he was 22 and still working for Stoudenire.
(PCR-6, 892-93). He also did yard work for other people. (PCR-
6, 897).

Al ma Davi s, two years ol der than Davis, testified that Janmes
St oudenmire was her stepfather. (PC-6, 976). He did not treat
Davis well, “he worked him too bad all the tine[].” (PCR- 6,
976) . Davis, liked the other kids, had to work in the Orange
groves. (PCR-6, 976). He treated Davis differently because he
was a boy, demanding nmore fromhim (PCR-6, 977). Sonet i nes,
Davis would mss school to work in the groves. Some days he
woul d go to school, cone hone, then go to work in the groves.
(PCR-6, 977). Davis was young and went with Stoudemre to work
in other peoples’ yards. (PCR-6, 978). St oudem re was an
alcholic and treated their nother bad, physically abusing her.

(PCR-6, 978). He al so called her bad nanes and threatened to
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kill her. (PCR-6, 979).

Davis was in his |ate teens, maybe 17, when his cousin and
friend, Jonathan, was killed. He cried but did not talk about
it much, rocking and staring. (PCR-6, 980). Davis was kind and
good hearted, a |ow key person. (Pcr-6, 980). He was easily
led into things. (PCR-6, 980). Her brother had a poor nenory
and when he was young had to repeat a grade. (PCR-6, 981). He
had to take special education cl asses and woul d soneti nes “space
out.” (PCR-6, 981).

Richard Jones, a retired pathologist, conducted the
exam nation of the nurder victim Joyce Ezell. (PCR-6, 1020).
He did not recall his testinmony, either at trial or his
proffered testinony of 1992, but believed that he did not any
def ensi ve wounds on Ms. Ezell’s body. (PCR-6, 1020). He did
not say beyond a reasonable doubt when Ms. Ezell | ost
consci ousness, “ny findings indicated she bled to death, and
couldn’t have said how | ong that took.” (PCR-7, 1021). M s.
Ezel | m ght have | ost consciousness fromfainting or froma bl ow
to the head. (PCR-7, 1021). Dr. Jones also testified that she
could have just as easily been conscious until she bled to
death. (PCR-7, 1021). There were no defensive wounds such as
cuts on the forearns, however, Dr. Jones acknow edged that of

the 21 stab stab wounds, 17 were to the back. (PCR-7, 1022).
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Two stab wounds in the throat and two stab wounds on the right
side of the neck, all the rest were in the back of head, back of
the neck or top of her back. 1d. Dr. Jones acknow edged t hat
it would be difficult for a victimto have defensi ve wounds when

you are attacked from behind. (PCR-7, 1022).
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SUMVARY OF THE ARGUNMENT

| SSUE The trial court erred in finding trial counsel provided
i neffective assistance during the penalty phase. Trial counsel
retained a nental health advisor and called two qualified nental
health experts during the penalty phase to testify that Davis
suffered from brain damage. Each concluded that both statutory
mental health mtigators applied at the time Davis comnmtted t he
murder. Trial counsel also presented the testinony of Davis’
not her and ol dest sister. That additional evidence m ght have
been presented does not establish that counsel’s performance was
deficient. None of the evidence offered by collateral counsel
duri ng t he evidentiary heari ng constitutes conpel | i ng
m tigation.

There is also no reasonable probability of a different
result where the jury was exposed to significant nental health
mtigation testinmony and voted unaninously for death. The
unani nous vote recogni zes the gravity of the hei nous, atrocious,
and cruel manner in which Davis nmurdered the elderly victimin
her own hone for his own financial gain. A few nore tidbits
from Davis’ past and | argely cunulative nental health

mtigation testinony would not tip the scale in Davis’ favor.
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ARGUMENT
| SSUE

WHETHER THE POSTCONVI CTI ON COURT ERRED I N
FI NDI NG  THAT DAVI S COUNSEL PROVI DED
| NEFFECTI VE ASSI STANCE DURI NG THE PENALTY
PHASE FOR FAILING TO UNCOVER AND PRESENT
ADDI TI ONAL M TI GATI NG EVI DENCE?

The postconviction court erred in finding that Davis was
entitled to a new penalty phase based upon counsel’s failure to
i nvestigate Davis’ background and present available mtigating
evi dence. The postconviction court failed to properly eval uate
t he evi dence and appeared to sinply grade counsel’s performance,
finding that something nmore or sonething different could have
been done.

A. St andard O Revi ew

This Court summari zed the appropriate standard of review in

State v. Reichmann, 777 So. 2d 342 (Fla. 2000):

| neffective assistance of counsel clains present a
m xed question of |aw and fact subject to plenary
review based on the Strickland test. See Rose V.

State, 675 So.2d 567, 571 (Fla. 1996). This requires
an independent review of the trial court’s |egal

conclusions, while giving deference to the trial

court’s factual findings.

An appellate court will not “substitute its judgnent for that of
the trial court on questions of fact, |I|ikewise of the
credibility of witnesses as well as the weight to be given to

the evidence by the trial court.” Denps v. State, 462 So. 2d
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1074, 1075 (Fla. 1984)(citing Goldfarb v. Robertson, 82 So. 2d
504, 506 (Fla. 1955)).

The State notes that the postconviction court was not the
court that heard the evidence presented at trial and during the
penalty phase. As Judge Strickland noted before recusing
hi nsel f:

...But now we are going to bring in a judge from

circuit X who did not sit through the case, did not

listen to the evidence along with the jury, did not

sit through the bifurcate portion, and | doubt that

any of this has been thoroughly discussed with M.
Davis. W' ve just had a | awer who said, golly, I’ve

got an angle that | can get rid of this judge and
maybe extend the time frame four or five nonths on the
case.

Well, what it means is three, four, five nonths
fromnow judge X is going to conduct the hearing, and
| hope that person will do and believe will do a
conscientious job in that regard. But even if they
order a bifurcated or resentencing hearing they wll
not have heard the entire trial. Al they will hear
is the aggravation that the state would put on and the
mtigation. That may or may not be to M. Davis’

benefit. Those are the obvious things...
(PCR-3, 364).

B. Prelimnary Statement On Applicable Legal Standards For
| neffective Assistance OF Counsel Clains

Of course, the proper test for attorney performance is that

of reasonably effective assistance. Strickland v. Washington,

466 U.S. 688 (1984). The two-prong test for ineffective

assi stance of counsel established in Strickland requires a

def endant to show defici ent performance by counsel, and that the
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deficient performance prejudiced the defense. In any
i neffectiveness <case, judicial scrutiny of an attorney's
performance nust be highly deferential and there is a strong
presunption that counsel's conduct falls within the wi de range

of reasonabl e professional assistance. Strickland, 466 U.S. at

694. A fair assessnent of attorney performance requires every
effort be made to elinnate the distorting effects of hindsight.
Id. at 696. “The Supreme Court has recognized that because
representation is an art and not a science, [e]ven the best
crimnal defense attorneys would not defend a particular client

in the sane way.” Waters v. Thomas, 46 F.3d 1506 (11th Cir.)(en

banc), cert. denied, 116 S.Ct. 490 (1995)(citing Strickland, 466

U S. at 689).

The prejudice prong is not established merely by a show ng
that the outconme of the proceedi ng woul d have been different had
counsel's performance been better. Rat her, prejudice is
established only with a showing that the result of the

proceedi ng was fundanentally unfair or unreliable. Lockhart v.

Fretwell, 113 S.Ct. 838 (1993). The Defendant bears the ful

responsibility of affirmatively proving prejudice because “[t] he
governnment 1is not responsible for, and hence not able to
prevent, attorney errors that will result in reversal of a

conviction or sentence.” Strickland, 466 U S. at 693.
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An unfortunate fact of litigating capital cases at the trial
| evel is that defense counsel’s performance will invariably be
subj ect to extensive post-conviction inquiries and hindsight
m asma. This Court has stated that ineffective assistance
claims should be the exception, rather than the norm

Crimnal trials resolved unfavorably to the defendant
have increasingly cone to be followed by a second

trial of counsel’s unsuccessful defense. Al t hough
courts have found nost of these challenges to be
wi thout nmerit, defense counsel, in many of the cases,

have been unjustly subjected to unfounded attacks upon
t heir professional conpetence. A claimof ineffective
assi stance of counsel is extraordinary and should be
made only when the facts warrant it. It is not a
claimthat is appropriate in every case. It should be
t he exception rather than the rule.

Clark v. State, 460 So. 2d 886, 890 (Fla. 1984)(quoti ng Downs v.

St at e, 453  So. 2d 102 (Fla. 1984)) (enphasi s added) .
Unfortunately, despite this Court’s adnonition in 1984, it has
becone the rule, not the exception in capital cases.

Wth these principles in mnd, the State submts that the
circuit court erred when it ordered a new penalty phase after
finding trial counsel constitutionally ineffective.

C. Trial Defense Counsel Was Not Ineffective In Failing To
Present Additional lLay Wtness Testinpbny

After hearing the evidence presented by the defense bel ow,
the trial court found that Braw ey was deficient for failing to
present additional lay wtness testinony. The trial court
stated, in part: “Brawey testified that he did not obtain
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Davi s’ school records, never visited Davis’ famly or
nei ghbor hood, did not talk to his famly nmenbers, coaches or
friends.” The postconviction court concluded that Brawl ey could
have discovered those w tnesses and presented that evidence
t hrough exercise of “reasonable diligence.” (PCR-7, 1109).

The State disagrees wth the postconviction court’s
characteri zation of Brawley’s testinony. Contrary to the tri al
court’s finding, Braw ey did not testify that he failed to talk
to any of Davis’ famly nmenmbers. To the contrary, he testified
that he talked with two famly nmenbers, nentioning the nother
and the ol dest sister, Alma. % (PCR-3, 458-60; PCR-7, 1023-24,
1025). | ndeed, he presented their testinmony during the penalty
phase. (TR 1300-1315). Thus, the trial court’s ruling rests
at least in part, upon an erroneous factual finding.

The post-conviction court found that additional famly
menbers were available to testify as were school teachers.
However, the post-conviction court failed to specify which non-
statutory mtigators would have been established and subm tted
to the jury through such testinony. The thrust of the
additional famly nmenbers’ testinony was that Davis had a “sweet

di sposition” and that the stepfather, Stoudemre, could be

°Whil e he did not goto fam |y nmenbers’ honmes, Brawl ey testified
that he had a “lot of contact with them both by tel ephone and
personal interviews at the office.” (PCR-3, 442).
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verbally abusive to Davis and that Davis was forced to work in
the fields at a very young age. Chaney did not physically abuse

Davi s, he did, however, abuse their mother in front of the kids.

Braw ey testified that he did not recall ever being told
about an abusive famly environment. (PCR-7, 1025). When asked
i f he woul d have presented such informati on, Braw ey stated t hat
it would depend upon what that information consisted of before
deci di ng whether or not to present it. (PCR-7, 1025). The | ack
of information about an abusive famly environment cannot be
reasonably attributed to Brawl ey. The nost |ikely reason for
the [ate revelation is that Stoudemre was alive at the tinme of
t he penalty phase and still married to Davis’ mother. |In fact,
during trial, Stoudemre was called to testify by the State and
acknow edged t hat Davis worked for himand that he worked on Ms.
Ezell’s lawn. Stoudem re had health inmpairments at the tine of
trial, testifying, that he had nedical problems which prevented
hi mfromworking: “Well, | got spinal fusion and two operations
on ny knees, so | can’'t work.” (TR 796-797).

At the time of the post-conviction hearing, Stoudemre and
Davi s’ nother had been divorced, and, he was dead. No evi dence
suggests that Davis ever nentioned anything to Braw ey about the

al |l egedly abusive atnosphere which existed in the Stoudenire
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honme. No evidence suggested a famly nmenber nentioned to
Brawl ey or his investigator at the tinme of trial anything about
an abusive famly environnent. Nor, for that matter, does it
appear any of the nental health professionals received a history
of an abusive environment. | ndeed, when asked during the
penalty phase what Davis’ growing up in Lake Wales was |iKke,
Al ma Shepard, Davis’ ol dest sister, stated: “Normal to ne” but
did note that Davis came froma “broken honme” because his father

was deceased and Davis was raised by his step-dad. (TR 1309).

Braw ey should not be faulted for failing to uncover or
present such evidence when such evidence was not reasonably
avai lable at the time of the penalty phase.!! (PCR-7, 1025).
In any case, even if Brawley can be faulted for failing to
devel op such mtigation, such evidence cannot be considered
conpel ling non-statutory mtigation

The effect of such testinony as a non-statutory mtigator
is significantly dimnished by the fact that Davis' sisters
were also forced to work at a young age (PCR-6, 889), and, were

al so exposed to the violence inflicted upon their nother by M.

1Not even Dimm g apparently uncovered any evidence of abuse.
His 1992 proffer which included Dr. Pineiro’ s report and Davis’
school records did not include any additional fam |y nmenbers’
testi nony.
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Stoudem re. Despite being raised inthe same environnent?!? nopst
of them went on to college and not one of them apparently,
chose to commt crimnal acts, much | ess a nurder, as Davis did.
Morever, testimony regarding Davis as sweet and kind nature
tended to contradict his experts’ conclusion that Davis’ brain
danmage made him inpul sive, and nore prone to a sudden viol ent
outbursts. Finally, it was quite clear that the Ms. Ezell did
not see Davis as a kind and “Sweetman,” instead, he was a
killer, who stabbed her 21 times, and, who, as she |ay bl eeding
to death for thirty or so, rifled through her house and
personal possessions for any thing of value.?®®

Brawmley did call Davis’ nother and oldest sister in an
attempt to humani ze Davis. They were called primarily to
support the theme of his case in mtigation, to testify about
changes in Davis which all egedly occurred after the head i njury.
(PCR-7, 1025). Thus, Brawley was focused on the npst
significant mtigation available in this case, the mental health

mtigation testinony. The additional famly nmenbers did not

2Davi s’ nother, testified that Stoudemire did not |ike any of
her chil dren. (PCR-6, 889).

BTesti nony about the inpact the nurder of his cousin had upon
Davis is not clearly mtigating in nature. Certainly a
prosecutor would note in rebuttal that Davis knew the damage
and trauma a nurder can have on a famly, yet he nonethel ess
chose to murder Ms. Ezell
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testify about any significant abuse suffered by Davis. And, as
one fam |y nmenber acknow edged, the hard work did not hurt him
any. (PCR-6, 968). The sinple fact that additional famly
menbers could have been called is of little consequence. See

Maxwel | v. State, 490 So. 2d 927, 932 (Fla. 1986)(“The fact that

a nmore thorough and detail ed presentation could have been nmade
does not establish counsel’s performance as deficient”). 14

I nterestingly enough, despite his allegedly abusive nature,
Davis chose to work with Stoudemire even after graduating from
hi gh school. (PCR-6, 967).

The postconviction court apparently believes, that by sinply
poi nting out that sonething nmore or sonething different could
have been done shows that counsel was ineffective. However,
courts evaluating ineffective assistance clainm do not grade
| awyers’ performances. Trial |awyers, always, could have done
sonet hi ng nore or sonething different. The issue is not what is
prudent or appropriate, but what is constitutionally conpell ed.

Burger v. Kenp, 483 U S. 776 (1987); Chandler v. United States,

218 F.3d 1305, 1313 (11th Cir. 2000). In Wllianms v. Head, 185
F.3d 1223, 1236 (11th Cir. 1999), the Eleventh Circuit addressed

a simlar allegation of ineffective assistance for failure of

Some of the girls testified that Davis had to work harder
because he was a boy. See e.g. PCR- 6, 956.
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trial counsel to discover and present famly menmbers in
mtigation:

Present counsel have proffered affidavits from
WIlliams’ father and sister which, if believed,
indicate that they could have provided additional
mtigating circunstance evidence if they had been

call ed as witnesses. It is not surprising that they
coul d have done so. Sitting en banc, we have observed
that “[i]Jt is comon practice for petitioners

attacking their death sentences to submt affidavits
from w tnesses who say they could have supplied
additional mtigating circunstance evidence, had they
been called,” but “the existence of such affidavits,
artfully drafted though they may be, usually proves
little of significance.” Waters, 46 F.3d at 1513-14.
Such affidavits “usually prove[] at nost the wholly
unremar kabl e fact that with the luxury of time and the
opportunity to focus resources on specific parts of a

made record, post-conviction counsel will inevitably
identify shortcomngs in the performance of prior
counsel. 1d. at 1514. (enphasis added)

As for the failure to obtain school records or call Davis’
Hi gh School teachers, Davis failed to show that any of this
evi dence ampunted to significant mtigation. The jury was well
aware that Davis had a low | Q The report cards sought to be
i ntroduced show that Davis, although placed in some special
l earning disability classes, was an average to below average
student. He did flunk a grade, but was capable of making A's
and B's or F's and received a regul ar high school diplom. (RS-
4, 561-69). Indeed, Dr. Westby reviewed the school records and
noted that they contradicted famly menbers who told the nental

heal t h professionals that Davis had menory problens fromthe age
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of five: “We got the school records and that wasn’t the case.”
(TR. 1440). Davis’ mental health experts did not testify that
t he school records were inportant or that they would change or
alter their testinony in this case. |In fact, Dr. Dee testified
that he did have some records from the Polk County School
system Dr. Dee testified he did his usual work up in this case,
i ncludi ng reviewi ng a nunber of evaluations “by the Pol k County
School System..” (PCR-5, 831). Consequently, counsel cannot
be found constitutionally ineffective for failing to obtain
t hose records.

B. Counsel WAs Not lIneffective In Presenting Expert Mental

Health Mtigation Testinony & In Countering The State’s
Evi dence I n  Rebuttal

The trial court found that counsel was ineffective for
failing to challenge the qualifications of one of the two
experts’ called by the state and in failing to depose Dr. West by
prior totrial. In addition, the trial court found that counsel
was ineffective in failing to present the existing EEG test
result or retain an expert to conduct a nore sensitive EEG test.
Finally, the court found counsel ineffective for failing to
present evidence that Davis, 22 at the tinme of the nurder, had
a |l ower nmental or enotional age, based upon his low 1 Q (PCR-7,
1112-1113). The postconviction court erred in finding counsel

i neffective.
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Brawl ey conducted a reasonable investigation into Davis’
ment al heal t h background, read all of the numerous psychol ogi cal
reports (PCR-7, 1026), utilized a confidential mental health
advi sor (PCR-7, 1026-27), and, presented the testinony of two
experts during the penalty phase. Bot h experts testified that
in their opinions Davis was suffering froma severe to noderate
enoti onal disturbance and that he was substantially inpaired at
the time of the nurder. Even a cursory review of the penalty
phase transcript reveals that Brawl ey effectively presented
their testinony and conducted an effective cross-exam nati on of
the State’s experts.

Inthis case, postconviction counsel presented the testinony
of the sane two experts called by trial defense counsel. The
remar kabl e t hing about this case is that their testinony did not
change with the benefit of tinme and hindsight. Dr. Dee and Dr.
McCl ane had the same opinion at the evidentiary hearing on the
statutory nmental mtigators that they had at the tinme of the

penalty phase. (PCR-5, 777, 834, 848). See e.q. Enale v.

Dugger, 576 So. 2d 696, 701 (Fla. 1991) (“Counsel had Engle
exam ned by three nental health experts, and their reports were
submtted into evidence. There is no indication that counse
failed to furnish them with any vital information concerning

Engle which would have affected their opinions.”)(enphasis
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added) . The npbst that can be said is that an EEG would
strengthen or support their opinions that Davis suffered from
sone form of brain abnormality. (PCR-5, 779, 788, 834; PCR-6,

863-64). C.f. Downs v. State, 740 So. 2d 506 (Fla. 1999)(“The

fact that Downs has found experts wlling to testify nore
favorably concerning nmental mtigating circunstances is of no
consequence and does not entitle him to relief.”)(citations
omtted). It is apparent that trial counsel obtained and
presented the testinony of the two npbst favorable defense
experts available at the tine of the penalty phase.?

Any attenpt by Davis to rely upon this Court’s decision in

Hldwin v. Dugger, 654 So. 2d 107 (Fla. 1995), would be

m sgui ded. In Hildwin the lower court found that counsel’s
performance was deficient in that trial counsel failed to
unearth a large anount of mitigating evidence and was not even
aware “of Hldwin' s psychiatric hospitalizations and suicide
attenmpts.” 654 So. 2d at 109. This Court observed that post-
conviction counsel offered two nental health experts who

testified that both statutory mtigators applied and that the

5Even M. Dinm g testified that he was having a hard tine
devel opi ng nental health mtigation, his own confidential expert
Dr. Gary Ainsworth advised him he did not have nmuch to work
with. Dinmg testified: “Dr. Gary Ainsworth []” “eval uated M.
Davi s, and based upon that | didn’'t have a great deal of nental
health mtigation to work with.” (PCR-6, 931).
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trial court found this testinony “nobst persuasive and
convincing.” 1d. at 110. n. 8 This Court found that counsel’s
def ective performance warranted a new sentenci ng proceedi ng.

In this case, unlike Hldw n, the defense attorney did not
fail to locate prior hospitalization or nental health records.
In fact, the nental health experts who testified for the defense
at trial reviewed a large number of records relating to the
appel | ant. Counsel did not ignore nental health issues:
Brawl ey utilized a nmental health advisor and presented two
experts in the penalty phase who testified to the existence of
the statutory mental mtigators. Thus, unlike Hildw n, defense
counsel in this case did not fail to investigate Davis’  nental
condition or to argue the existence of the statutory mental
mtigators.

The primary thrust of the trial <court’s finding of
deficiency centers on counsel’s failure to present Dr. Vroonis
report of an abnormal EEG and/ or have a nore sensitive EEG test
conducted. While such a test m ght support their opinions, the
test was clearly not necessary. As Dr. Dee testified: “I would
say that | didn't need it to make a conclusion, but it certainly
made nme feel nore confident when | say it.” (PCR-5, 834, 779).
The postconviction court nust have been unfamliar with the

testimony presented during the original sentencing hearing. Dr.
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McCl ane was clearly aware of Dr. Vroom s report and the abnor nal
EEG Dr. McClane testified: “...1 think they put him on the
Tegretol probably because he had an abnormality on his
el ectroencephl ogram at the State Hospital and a history of head
injury and manifestations of irritability and aggressiveness
intermttently.” (TR 1397). Despite clearly knowi ng about the
abnormal EEG at the time of the original penalty phase, Dr.
McCl ane testified during the evidentiary hearing that he thought
he would have ordered a nore sensitive EEG based upon Dr.
Vrooms report. (PCR-5, 797). To the contrary, even know ng
about the abnormal EEG he made no such request of Brawl ey for a
nore sensitive test. (PCR-4, 523). Braw ey cannot be faulted
for failing to order a nore sensitive EEG test when his own
experts made no such recomendation to him (PCR-6, 856). I n
any case, the jury was well aware at the tine of the penalty
phase that Dr. Vroonis EEG detected a nmld to noderate
abnormality.

The jury was nade aware of the abnormal EEG not only through
Dr. McCl ane, but al so through Brawl ey’ s cross-exam nati on of the
State’s experts. Dr. Westby acknow edged on cross-exani nation
that Dr. Vroom was a nedi cal doctor and that he adm nistered an
EEG to Davis in August of 1988. (TR 1450). Dr. Westhby al so

admtted that the EEG was abnormal “because of a mld to
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noderate dysrhythma.[]” (TR 1450-51). Braw ey then read from
Dr. Vroom s report, “that he had shown abnormal EEG because of
mld to noderate dysrhythm a, and this is nonspecific” which Dr.
West by agreed woul d corroborate a seizure disorder. (TR 1452).
Finally, Dr. Westby agreed that a doctor Col ar noted that Davis’
history and EEG would be consistent with an underlying
“convul sive disorder.” (TR 1455).

Simlarly, Brawl ey used the abnormal EEG to cross-exan ne
Dr. Dr. Zwi ngleberg. Dr. Zwi ngleberg admtted that he read a
report from Dr. Westby, noting a report froma nedical doctor,
Fred Vroom which reveal ed an “abnormal EEG, because of mld to
noderate dysrhythma[.]” This would corroborate “[a] seizure
di sorder.” (TR 1497). Dr. Zwi ngleberg testified that he was
not an expert in interpreting those results, but noted that an
EEGis a neasure of brain waves, |ooking at “electrical function
of the brain.” (TR 1497). Consequently, he acknow edged under
Braw ey’ s questioning, that Dr. Vroom a nedical expert, found
that Davis had an abnonmral EEG (TR 1498). Dr. Zw ngl eberg
was also aware of a report from Dr. Colar in the neurol ogy
clinic, as stating that “the patients history, an[d] EEG would
be consistent with an underlying convul sive disorder,” and had
evi dence of “encephal opathy.” (TR 1499). Therefore, this

record establishes that both the jury and the trial court
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| earned of the abnormal EEG and the diagnosis of a convul sive
di sor der.
Brawl ey cannot be consi dered ineffective for failingto voir

dire Dr. Westby on her qualifications. See Andrews v. Del and,

943 F.2d 1162, 1194-1195 (10th Cir. 1991) (the fact that counsel
could have attenpted to discredit the wtness *“through
additional, or alternative, neans,” does not indicate that
counsel s cross-exam nation was ineffective). Dr. Westby was
t he supervising psychol ogist at the Florida State Hospital and
was the mental health expert nost famliar with Davis. She
observed Davis alnost daily in the eight or nine nonths he

resided at the hospital. (TR 1430). She was, as even Dr. Dee

acknow edged, an expert in her field: “lI'"m sure she's an
em nently qual ified psychol ogi st , she’s j ust not a
neuropsychol ogist.” (PCR-5, 856). Indeed, Dr. Westby was the

seni or supervising psychol ogi st over three other psychol ogists
and in charge of 100 patients at the Florida State Hospital.
(TR 1428-29).

Braw ey effectively cross-exam ned Dr. Westby, getting her
to admt that she was not a neuropsychol ogi st and that she was
l[imted in her ability to talk about specific brain
abnormalities. (TR 1448, 1451, 1452-53). The postconviction

court made no specific findings wth regard to the
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gqualifications of Dr. Westhby, only noting that counsel failed to
effectively conduct voir dire. Dr. Westby would not be
prohibited from testifying had counsel conducted voir dire.
Again, she was the expert nost famliar with Davis and was

certainly conpetent to tal k about Davis’ nental condition.

The postconviction court also apparently found Braw ey
ineffective for failing to depose Dr. Westby prior to trial.
The test for determ ning whether counsel’s performnce was
deficient is whether sone reasonable | awer at trial could have
acted under the circunstances as defense counsel acted at trial;
the test has nothing to do with what the best [ awers would have
done or what nost good |awyers would have done. Wite v.

Singletary, 972 F.2d 1218 (11th Cir. 1992). See Johnson v.

State, 769 So. 2d 990, 1001 (Fla. 2001) (“Counsel’s strategic
decisions will not be second guessed on collateral attack.”).
Morever, the postconviction court did not state what evidence
woul d have been gl eaned from such a deposition or how such a
failure had any inpact upon the evidence presented during the
penalty phase.

Braw ey testified that he had Dr. Westby' s report and made
the decision that he could “deal with it at penalty phase.”

(PCR-3, 463). Based upon his years of experience with experts,
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Brawl ey testified that taking her deposition would not have
changed or altered the opinions expressed in her report. (PCR-
4, 531-32). Brawl ey conducted an effective exam nation of Dr.
Westby and was certainly well prepared for her testinony.

Col | ateral counsel did not offer Dr. Westby as a witness at the
evidentiary hearing and failed to establish that a deposition of
her would have led to different evidence or testinmony. Thus,
counsel cannot be considered ineffective for failing to depose

Dr. Westby. See LeCroy v. Dugger, 727 So. 2d 236, 240-241 (Fla.

1998) (noting summary denial was proper where notion failed to
al | ege what unspecified evidence should have been devel oped or

shoul d have been used); Washington v. Watkins, 655 F.2d 1346,

1360-61 (5th Cir. 1981) (although a diligent counsel would have
interviewed the State’'s two identification w tnesses prior to
trial, petitioner failed to show how such wi tness interviews
woul d have changed the outcome of the trial).

Doctors Dee and McCl ane’s testinony during the evidentiary
hearing was largely cunulative to their testinmony during the
penalty phase. Dr. Dee was forced to admit that in his
opi nion, Davis was at | east partially malingering with regard to
the psychiatric condition. (PCR-5, 844-45). The same hol ds
true for Dr. MC ane, who found Davis was again, at |east

partially malingering his mental condition to appear worse than
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he is: “Clearly sone of the time he's malingering.” (PCR- 5,
788-89) .

In sum this is not a case where trial counsel ignored
potential nmental health issues. Braw ey was an experienced
capital litigator, famliar with the use of experts, and who had
t he benefit of a confidential mental health advisor, Dr. Kenper.
He effectively presented the testinmony of two experts who
claimed that Davis was brain damaged and that both statutory
mental health mtigators applied in this case. There was

nothing Braw ey failed to provide his experts that would have

changed or materially altered their testinony. Mor eover,
Brawl ey effectively cross-examned the states’ rebutta
W t nesses, getting one, Dr . Zwi ngl eberg, to admt the

possibility that Davis did suffer from some mnimal brain
damage. ** (TR 1501). Since both state experts at the tinme of
the penalty phase were aware of the abnormal EEG and it did not
change their opinions, very little if anything has changed from
the original sentencing hearing. The only addition is that Dr.

McCl ane and Dr. Dee now have another test to bolster their

Dr. Zwi ngl eberg adnmitted that there was a possibility of brain

i mai rment, however, it was not significant. Mor eover, he
testified: “lI don’t know that that necessarily nmeans t hat
that’s - - there’s a direct relationship between some brain

dysfunction and a mtigating circunstance for the behaviors.
Personality style is such that he al so displays inpulsiveness.”
(TR 1490-91).
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ori gi nal opinions.?' A finding of ineffectiveness cannot hang

on such a razor thin margin. See Strickland, at 689 (a finding

of deficient performance “requires showi ng that counsel nade
errors so serious that counsel was not functioning as ‘counsel’

guar ant eed t he def endant by the Sixth Amendnent.”); Chandler v.

United States, 218 F.3d 1305, 1314 (11" Cir. 2000)(“Court nust

i ndulge [the] strong presunption in favor of conpetence, the
petitioner’s burden of persuasion — though the presunption is

not insurmountable — is a heavy one.”)(citations omtted),

cert. denied, 531 U S. 1204 (2001).

C. The Post-Conviction Court Erred In Finding Prejudice

Even assum ng, arguendo, that trial counsel was sonmehow
deficient in presenting evidence during the penalty phase, the
postconvi ction court erred in finding prejudice. Davi s “nmust
denonstrate that there is a reasonabl e probability that, absent
trial counsel’s error, ‘the sentencer ... would have concl uded
t hat the bal ance of aggravating and mtigating circunstances did

not warrant death.’” Cherry v. State, 781 So. 2d 1040, 1048

(Fla. 2000), cert. denied, 122 S.C. 179 (2001) (quoting

Strickland, 466 U. S. at 695). During the penalty phase the

YDr. Dee would add that Davis’ nental age was | ess than his
chronol gical age at the tinme of the offense based upon his 1Q
However, he could not easily explain the fornmula and noted t hat
i n anot her year or so, when Davis turned 23, that fornmula would
be of little value. (PCR-6, 951-54).
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jury and trial court were exposed to the extensive testinmony of
Dr. Dee and Dr. MClane and their conclusions that both
statutory nmental mtigators applied. They were al so aware of
t he abnormal EEG result obtained by Dr. Vroom The jury and
trial court heard from Davis’ nother and ol dest sister in an
attenmpt by Brawl ey to “humani ze” Davis and corroborate a history
of head injuries. After hearing all of that testinony and the
state’s case in rebuttal, the jury voted 12-0 in favor of death.
The trial court inposed the death penalty.

The nmental health mtigation offered by collateral counsel
was | argely curnul ative to evidence al ready presented at the tine
of sentenci ng. Mor eover, nothing presented by collateral
counsel provides any reason for this Court to conclude that the
State’s experts called in rebutal would change or alter their
opi ni ons. Dr. Westby and Dr. Zwi ngel berg were aware of the
abnormal EEG at the time they testified. Even Doctors MCl ane
and Dee were forced to acknow edge that Davis was at | east
partially malingering his synptons. There is no reasonable
basis to conclude a different result would obtain with the
benefit of any additional mtigation developed during the
penalty phase. This was not a close case.

Davis comm tted a brutal nurder upon an el derly woman in her

own hone. Davis had | ast worked for Ms. Ezell sone five or six
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nmonths prior to the nurder. He gained entry to the hone
apparently w thout force, and, once the door was open, attacked
Ms. Ezell with a knife, stabbing her twenty one tines. MVs.
Ezell did not die imrediately, but lingered on for an extended
period of time, as Davis rummaged throughout her home, taking
anyt hing of val ue. Utimtely, he left the home |eaving M.
Ezel |l dead, taking stolen valuables with himin the victims
car.

Of particular gravity, is that Davis conmtted the nurder
in a heinous, atrocious, and cruel manner. As found by the
trial court:

... The proof denonstrates the victim was a 73 year

ol d, 120 pound, 5 foot tall fenal e who was stabbed 21

tinmes. Further, it westablished that no one or

conbi nati on of stab wounds killed the victim but that

she bled to death. Whil e dying, she would have

experi enced conscious pain, and that her death could

have taken up to an hour. The Court concludes from
these facts that the Defendant’s actions were
extremely w cked and vile, and were designed to
inflict a high degree of pain, utterly indifferent to

the suffering of the victimand pitiless.

(TR 1636). This Court has recognized that the HAC aggravator

is amobng the nost weighty aggravators in this State’s capital

sentencing cal culus. See Maxwell v. State, 603 So. 2d 490, 493

(Fla. 1992); Larkins v. State, 739 So. 2d 90, 95 (Fla. 1999).

The trial court that heard the evidence in the case rejected
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Dr. Dee and MClane's testinony, primarily because it did not
fit the facts of this case. In rejecting the statutory
mtigators, the trial court stated:

Ot her than the solicited opinions of Defendant’s experts
that the Defendant’s capacity to conform his conduct to the
requirements of the law was substantially inpaired, the
proposition is unsupported by any ot her evidence in the record.
The facts reveal that after killing the victim the Defendant
nmet hodi cally burglarized the hone, wped clean the nmurder
weapon, | oaded the car with stolen itens, and took steps to hide
the car. All of this indicates the Defendant clearly understood
what he was doing, why he was doing it, and that it was
unl awful . Thus recognizing the nature of his activities there
is nothing to denonstrate that he could not conformhis conduct
to the requirements of the |aw Further, the suggestion of
brai n danage i s unsubstanti ated by conpetent, credible evidence
as well as any relationship such damage had to the Defendant’s

actions in the case. (TR 1638). See Bertolotti v. Dugger, 883

F.2d 1503, 1518 (11th Cir. 1989)(“Before we are convinced of a
reasonabl e probability that a jury's verdict would have been
swayed by the testinmony of a nmental health professional, we nmust
| ook beyond the professional’s opinion, rendered in the

i npressive | anguage of the discipline, to the facts upon which
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the opinion is based.”)(citing Ell edge v. Dugger, 823 F.2d 1439,
1447 (11th Cir. 1987)). Davis’ crimnal conduct shows
del i berate, goal directed behavior, which is inconsistent with

any finding that Davis was “substantially inpaired.” See Davis

v. State, 604 So. 2d 794, 798 (Fla. 1992)(statutory mtigating
circunstances properly rejected, despite testinony of two
def ense experts, where defendant’s nethodical behavior was
i nconsistent with alleged inpairnment).

The facts of these offenses do not change over tine. The
unani mous jury verdict reflects the gravity of Davis’' offenses.
Addi ng one nore tidbit fromhis past or one additional assertion
of immaturity or inpulsiveness from an expert wll not change
t he equation. The postconviction court erred in concluding that
anot her penalty phase was warranted based upon this record.

Routly v. State, 590 So. 2d 397, 401-402 (Fla. 1991)(additi onal

evidence as to defendant’s difficult childhood and significant
educati onal / behavi oral problens did not provide a reasonable

probability of life sentence if evidence had been presented);

Porter v. State, 788 So. 2d 917 (Fla. 2001)(additional
mtigation of history of alcohol abuse, abusive childhood, and
defendant’s mlitary history would not nake a difference in the
sentence where the nurders commtted were “cold, cal cul ated, and

hi ghly preneditated”).
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CONCLUSI ON

WHEREFORE, based on t he foregoi ng argunents and aut horities,
the State asks this Honorable Court to overturn the | ower
court’s granting of a new penalty phase but affirmthe denial of
post-conviction relief in all other respects.
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