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STATEMENT OF THE CASE AND FACTS

On pages 1-26 of his brief, Guzman has set out, under the

general headi ng “Procedural History,” what generally corresponds

to the Florida Rules of Appellate Procedure’ s requirenment that
a statenment of the case and facts be set out in the Initia
Brief. The statenment of the case and facts set out in Guzman’'s
brief is argunentative (in that it advocates Guzman’s position
t hroughout) and i nappropriately histrionic, and, for that
reason, the State does not accept Guzman’s version of events.

The Prior Proceedings and the Facts of the Crine

On direct appeal fromhis conviction and sentence of death,
this Court summarized the facts and procedural history of
Guzman’s case in the foll ow ng way:

On January 7, 1992, Janes Guzman was indicted for the
mur der and arnmed robbery of David Colvin. Follow ng a
jury trial, Guzman was convicted as charged and
sentenced to death. This Court subsequently reversed
Guzman's convictions and death sentence and renmanded
for a newtrial, holding that Guzman's right to a fair
trial was violated because his public defender had a
conflict of interest. Guzman v. State, 644 So. 2d 996
(Fla. 1994). Guzman was retried and again convicted
and sentenced to death. We now address Guzman's appeal
fromthe second trial. W have jurisdiction. Art. V,8
3(b)(1), Fla. Const. We affirm the convictions and
deat h sent ence.

FACTS

The record of Guzman's second trial reflects the



following facts. David Colvin's body was discovered
| ying face down on the bed of his notel roomon August
12, 1991. He had nineteen stab, incised, and hack
wounds to his face, skull, back, and chest, and a
def ensive wound to a finger on his left hand. A skul
fragment was found on the floor at the foot of the
bed. Colvin's bed was soaked in blood and a |arge
amount of bl ood spatter coated the walls of the room
within two to three feet of the body. A bent and
twi sted sanmurai sword was found on a light fixture
above the bed. No blood or fingerprints were found on
the sword. However, Guzman's fingerprints were found
on the tel ephone in the room Colvin's blood al cohol
| evel was determned to be .34 at the tinme of his
deat h.

Dr. Terrance Steiner, the interi mmedi cal exam ner for
Vol usia County, viewed the nurder scene. Dr. Steiner
testified that the weapon used to kill Colvin was a
single-edged knife or knife-like object wth a
slightly curved, heavy blade. He stated that the
incised wounds to Colvin's face and skull were
consistent with a blade being drawn over an area
rather than stabbed into it. Dr. Steiner testified
that the defensive wound was the type suffered by a
person attenpting to block a blow with his hand. He
further testified that the sword recovered from the
room could have inflicted sone of the wounds to
Colvin's body, and that a survival knife |like the one
owned by Guzman coul d have inflicted other wounds. Dr.
Steiner said that Colvin died as a result of |oss of
bl ood and that none of his wounds would have been
i mmedi ately fatal. Based on the pattern of the wounds
and the defensive wound, Dr. Steiner opined that
Col vin was conscious during at |east the onset of the
attack. Dr. Steiner said that the fact that Col vin was
intoxicated at the time of the attack did not affect
his opinion that Colvin was conscious during the
assault and attenpting to defend hinself. Dr. Steiner
estimted that Colvin died between 3 p.m and m dni ght
on August 10.

Leroy Parker, a crinme scene analyst with the Florida
Departnent of Law Enforcenment (FDLE), testified that
t he bl ood stains found in the roomindi cated that nost
of Colvin's wounds were inflicted while he was [|ying
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on the bed in a defensive position with his head
el evated within a distance of twelve inches fromthe
bed. Parker further testified that the | arge amount of
bl ood spatter on the walls of the room suggested that
the killer was swi ngi ng the weapon. Parker stated that
the sword found at the crime scene was consistent with
the bl ood spatter evidence.

Approxi mately one week prior to the nurder, Guzman and
Martha Cronin, a prostitute and crack cocai ne addict,
began living together at the Inperial Mdtor Lodge

Colvin also resided at the motel, and Guzman and
Col vin becane acquai nted. On the norning of August 10,
Colvin and Guzman left the hotel in Colvin's car

Guzman and Colvin first proceeded to a tavern and
drank beer, then the nen went to the International
House of Pancakes and ate breakfast. Guzman testified
that he and Colvin returned to the notel at
approximately 12 noon. Guzman stated that he gave
Colvin's car and roomkeys back to Colvin and returned
to his room Guzman testified that at approximtely 3
p.m Curtis Wallace gave him a dianond ring that he
could sell or trade for drugs. Guzman adm tted that he
gave the ring to Leroy Gadson in exchange for drugs
and nmoney. However, Guzman denied any involvenent in
Colvin's robbery and nurder.

Cronin's trial testinony contradicted Guzman's. Cronin
testified that Guzman told her prior to the murder
t hat Col vin woul d be easy to rob because he was al ways
drunk and usually had noney. Cronin stated that Guzman
told her in another conversation that if he ever
robbed anybody, he "would have to kill then because
"a dead witness can't talk."” Cronin testified that
Guzman was hol ding his survival knife at the time this
statement was made. Cronin claimed that, on the
norni ng of August 10, Guzman told her that he was
going to drive Colvin to the bank. Cronin stated that
Guzman returned to their roomthat norning and showed
her Colvin's car keys and roomkeys. Cronin testified
that at approximately 3 p.m Guzman appeared at their
room with a garbage bag that contained rags. Cronin
said that Guzman | ooked upset, and that she asked him

what was wrong. Cronin testified that Guzman
responded, "I did it,"” and confessed to nmurdering
Col vi n. Cronin stated that Guzman told her that
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Colvin awakened while he was taking noney from
Colvin's room Cronin testified that Guzman said t hat
he hit Colvin in the head and then stabbed him w th
the sanmurai sword. Cronin stated that Guzman showed
her a dianond ring and noney that he had taken from
Colvin. Cronin also stated that Guzman said he
commtted the murder for her

Upon questioning by the police shortly after the
di scovery of Colvin's body, Guzman and Cronin both
claimed to know nothing about the nmurder. In the
|atter part of Novenmber 1991, Cronin informed the
police that Guzman had confessed to her that he kill ed
Colvin. Cronin testified that Guzman had instructed
her to tell the police that she knew not hi ng about the
murder. Cronin also testified that she did not cone
forward earlier because Guzman threatened to harm her
if she reveal ed what she knew about the crinme. Guzman
admtted that he told Cronin prior to his first trial
to "do the right thing girl -- it's a small world."
Paul Rogers and Guzman becane friends while sharing a
jail cell in the Spring of 1992. Rogers testified that
Guzman confessed to him that he robbed and killed
Col vin. Rogers said that Guzman told himthat he used
Colvin's key to enter his roomafter the men returned
from drinking, and that Colvin awakened while Guzman
was robbing him Rogers further testified that Guzman
stated that, after Colvin sat up in the bed, Guzman
struck Colvin ten or eleven times with the sword

Rogers stated that Guzman said he cleaned the sword
and put "everything”" 1in a garbage bag which he
di sposed of in a dunmpster. Rogers also stated that
Guzman adnmitted that he took Colvin's ring and sonme
money and traded the ring for drugs. Guzman all egedly
tol d Rogers that he robbed and killed Colvin so Cronin
woul d not have to earn nobney as a prostitute. Rogers
said that Guzman threatened to kill himand his fam |y
if he informed the police about his know edge of the
mur der .

Guzman was arrested for Colvin's murder on Decenber
13, 1991. He had a survival knife in his possession at
the tinme of his arrest. The police subsequently
recovered Colvin's ring. Guzman's second trial began
on Decenber 2, 1996. In this trial, Guzman wai ved his
right to a jury in both the guilt and penalty phases
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of the trial. (FN1) The trial court convicted Guzman
of first-degree murder and armed robbery and inposed
a death sentence. In its sentencing order, the tria
court f ound t he foll ow ng five aggravating
circunmstances: (1) Guzman was previously convicted of
a felony involving the use of violence; (2) the nurder
was commtted in the course of a robbery; (3) the
murder was committed for the purpose of avoiding
arrest; (4) the nurder was commtted in a cold,
cal cul ated, and preneditated manner (CCP); and (5) the
mur der was especially heinous, atrocious, or cruel
(HAC). The trial court found no statutory mitigating
circumstances. As nonstatutory mtigation, the court
found that Guzman's al cohol and drug dependency was
establ i shed, but was entitled to little weight.

Guzman now appeal s his convictions and death sentence.
Guzman rai ses eight issues on appeal to this Court.
(FN2) Three of Guzman's clains are without merit and
do not warrant discussion. (FN3) O the clainms that
nmerit discussion, one relates to the guilt phase of
Guzman's trial and four pertain to the penalty phase.

Guzman v. State, 721 So. 2d 1155, 1156-59 (Fla. 1998).

(FN1.) The waiver was at the instance of
Guzman hinmself and was contrary to the
advice of his counsel. The record reveals
t hat Guzman's wai ver was know ng, voluntary,
and intelligent. Questions were asked of
Guzman in open court by both the trial judge
and Guzman's counsel. Guznman al so signed a
witten waiver of his right toa jury trial

(FN2.) Guzman contends that the trial judge
erred by: (1) inmproperly denying his notion
for mstrial; (2) convicting him in the
absence of substanti al and conpet ent
evidence of gquilt; (3) failing to dismss
the case due to double |jeopardy; (4)
i nproperly ruling on "various issues"; (5)
i mposing a disproportionate death sentence;
(6) i mproperly findi ng t he “hei nous,
atrocious, or cruel " aggravating
circunstance; (7) inproperly finding the



"avoi ding arrest" aggravating circunstance;
and (8) inproperly finding the "cold,
cal cul ated and prenmeditated"” aggravating
ci rcunst ance.

(FN3.) Issues one, three, and four are
wi t hout nerit.

THE RULE 3. 850 PROCEEDI NGS

Guzman filed an initial 3.850 Motion to Vacate on March 22,
2000. (R392-416). He filed an Anended 3.850 Mdtion to Vacate on
November 30, 2000. (R417-477). An evidentiary hearing was held
bef ore the Honorable WIlliamC. Johnson, Circuit Court Judge for
the Seventh Judicial Circuit of Florida, in and for Volusia
County, on Cctober 22, 2001. (R1-391). An Order denying Guzman's
Amended Modtion to Vacate was issued on March 3, 2002. (R920-
1096). Guzman tinmely filed a Notice of Appeal on April 1, 2002.
(R1098-1099) .

Fi ona Goodyear was Guznan's first witness. (R26). She was
an evidence technician with the Daytona Beach, Florida, Police
Departnment in 1992. (R26). She testified that her duties
i ncluded "processing evidence fromthe officers, preparing for
auctions, destructions, maintenance of all of the evidence
preparing it for court." Her supervisor, Frank Thonpson, had
simlar responsibilities and duties as he was a "working
supervisor." (R28). The | ocked evidence room was |located "in

the m ddl e of the main building" of the Daytona Beach, Florida,



Police Departnent. Only she and her fellow evidence technicians
had keys and access to the room (R27, 29, 32). During working
hours, evidence was delivered directly to them After hours, the
evi dence was stored in |ockers and "biological evidence"! was
stored in | ocked refrigerators. In addition, M. Goodyear said,
"We al so had a chute for other itens that they could drop down
that was secure." (R29-30). The evidence technicians were
responsi ble for putting an agency case nunber on the evidence
and, in some cases, the defendant's nane "dependi ng on what the
property sheet contained.” (R30). Under departnment guidelines:
noney evi dence would go in the safe area, and firearns
would go in a certain area. Narcotics are stored
separate. If it was bl ood evidence, that would have to
be in the refrigerator
(R30-1). Evidence was stored in a "banker box" or boxes, and
each box would contain the case nunber and the victim and
suspect nanes (if known). (R31-2). Upon a written or verba
request from the detective on the case, the sealed evidence
woul d be sent to the Florida Departnment of Law Enforcenent for
testing. (R32). Ms. Goodyear said that a |log of "disposition

codes" was kept in the conputer; these codes were assigned to

the evidence, depending on the status of the case. (R33).

Bi ol ogi cal evidence (also called “Bio-hazard evidence”)
refers generally to evidence that consists of or contains bl ood
or other bodily fluids.



Initially, when evidence was received, it was marked with an "E"
for evidence, a "zero" for hold, and "pending" in parentheses,
for future disposition. (R34). The code letter "D" designated
destruction, although Ms. Goodyear was not sure if that code was
used in 1992 or "when the new system cane on." (R35). She said
evi dence woul d be marked for destruction if " ... the case was
closed; if it was ... found property and we had satisfied the
guidelines for holding it and no claim had been made ... "
(R35). The evidence technicians had access through their own
conputer systemto see if cases had been closed or the statute
of limtations had expired for "ol der cases, for m sdenmeanors.”
In addition, they would receive notices from the State
Attorney's Ofice. Evidence in a homcide case was held for
"fifty years or |longer unless the defendant died or was
executed, and then a year after that." (R35). When a notice was
received fromthe State Attorney's O fice, she stated, " ... we
woul d pull the evidence, research the case in the computer

pulling the evidence, and then it would be marked in the
conputer that the case could be closed per the assistant state
attorney's nanme or date ... " (R36). After the evidence was

pulled, it was separated into certain areas for destruction



pur poses. 2

Biological itenms and narcotics were put into a separate
"yel l ow bin" and were ultimately destroyed in the incinerator at
Hal i fax Hospital, Daytona Beach, Florida. (R37). M. Goodyear
said that there were times when evidence to be destroyed was
collected in a bin simlar to an "old post office mil bin"
until enough itens had been collected for destruction. She said
it was not unconmmon to have over one hundred items in the bin
before they were collectively destroyed. (R38). Prior to a
destruction, a "blank order” would be conpleted and either she,
or Oficer Thonpson, would request a judge to sign it. The |ist
of evidence and a notion would be attached to the order. After
t he order was signed, a date would be scheduled for "a burn on
destruction.” Subsequently, the evidence would be boxed up and
two evidence technicians, along with Oficer Thonpson, would
acconmpany the evidence to Halifax Hospital for destruction. The
destruction, according to the hospital's procedures, would be
wi t nessed by two wi tnesses and an affidavit would be conpl et ed.

(R38, 39). Ms. CGoodyear stated that there were approxi mtely

2Narcotics went into certain areas as did itenms that could
be sold at auctions. GCeneral destruction includes photos and
items with no value. (R37).



three to four destructions per year, including 1992. (R40).:3

In 1994, Ms. CGoodyear was approached by Supervisor Marty
VWhite regarding an investigation of Frank Thonpson. (R47, 48).
She was subsequently interviewed by several investigators from
DEA and the Phil adel phia Police Departnment and testified in a
federal case involving Thonpson in the Eastern District of
Pennsyl vania. (R51). She was not aware that Thonpson had sent
evidence he had stolen from the -evidence room (which had
purportedly been destroyed) to his relatives in Pennsylvani a.
(R60). Ms. CGoodyear did not recall hearing about a conviction
for Guzman in 1992, but she did recall seeing evidence in the
case, including a sword, which she had been instructed to bring
to the courtroomduring the trial. (R52, 53).

On cross-exam nati on, Ms. Goodyear stated that the evidence
roomconput er systemwas changed at the begi nni ng of 1995. (R62,
63). Upon entry of a specific piece of data, an I D nunber woul d
be entered, i ndi cating what enpl oyee had inputed the
information. (R63). It was the evidence section's policy that

evi dence to be destroyed in a hom cide case had to be cleared by

]%'n reviewing conputer printouts dated November 10, 1992,
and Novenber 18, 1992, the wtness stated that evidence
referenced as "Q 103, white envel opes, swabs, hair scrapings”
and "Q108 and QL09, two bedspreads” had been destroyed in police
department case nunber 91-022222, pursuant to Assistant State
Attorney Vince Patrucco. (R43, 44, 55, 56).
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the hom cide prosecutor. (R64). After a destruction had been
conpleted, all of the docunentation involving the approved
destruction would be stored in a file inside the evidence room
(R65). Upon a request, this information would have been
avai lable to an attorney on the case or soneone who ni ght want
to make an inquiry regarding that type of information. (R65).
Marilyn Conl on was Guznman's next wi tness. She has been the
Evi dence Supervisor for the Daytona Beach, Florida, Police
Departnment since 1994. Her responsibilities included "the
inventory and control of all of the evidence.” (R69). 1In
Septenber 2001, Assistant State Attorney Rosemary Cal houn
contacted her and requested that she | ocate a piece of evidence
in this case identified as "Q 103". (R70). Through the police
departnment’'s ol d conputer system she was able to determ ne that
t he evidence marked as "Q 103" had been destroyed, and that the
destruction was purportedly authorized by Assistant State
Attorney Vince Patrucco. (R71, 72). Ms. Conlon stated, "Once a
di sposition or any type of letters come from the state
attorney's office and they're acted upon, once that action is
conplete, they are forwarded to the records section for -- to be
held in the case."” (R74). She stated that she became aware
t hrough "gossip and hearsay" that Francis Thonpson had been

stealing itens from the evidence room at the Daytona Beach
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Police Departnent. (R76). She was never asked to give a
statement or to research any matters pertaining to the Thonpson
i nvestigation. (R76).

On cross-exam nation, M. Conlon stated that she did not
work in the property and evidence section of the police
departnent in 1992. She did not have any first-hand know edge of
the disposition of any itenms of evidence during that tinme.
However, wupon assumng the supervisor's position of that
departnment in 1994, she conducted an inventory of all of the
evidence -- that project took "close to a year” to conplete.
(R77). Wth regard to item nunmber "Q 103" (the hair evidence in
this case), Ms. Conlon stated that she had five other enployees
within her division search for this item and had "everyone go
behind me on reviewing all the inventories, all the sign-out
|l ogs, and everything else.”" (R78). Prior to the search, she
believed that the evidence had been destroyed based upon the
conputer entry on the di sposition of evidence.* (R79). It was her
understanding that it was procedure for a prosecutor to issue
aut horization for a release or destruction of evidence in
writing. She did not know whether or not that was done in this

case in 1992. (R81). A copy of a destruction order should have

“The witness stated that she did not have any persona
know edge that evidence "Q 103" had, in fact, been destroyed.
(R86) .
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been forwarded to the records section of the Daytona Beach
Police Departnment. (R82).° Ms. Conlon testified that she did not
have any know edge on how bi o-hazard evi dence was handled in
1992. (R83-84). She did not recall another case where evidence
had been destroyed and the case had not been cl osed, nor did she
recall a case in which there had not been prior authorization
from the State Attorney's O fice for the destruction of
evi dence. (R85).

M chael Kerney has been the records supervisor for the
Dayt ona Beach, Florida, Police Departnent since 1989. He is
responsi ble for "maintaining all the records that come into the
Dayt ona Beach Police Departnent."” (R90). He stated that in cases
where evidence was to be destroyed, there would be a witten
request, (which he called an "authorize to release”), issued
from the State Attorney's office. (R91). Capital Coll ateral
Regi onal Counsel had recently contacted him and requested that
his departnent |ocate any disposal request related to evidence
made in the Guzman case. (R91-92). He stated, "There was nothing
concerning destruction of evidence attached to the official

report."” (R92). He becane aware of an investigation involving

Ms. Conlon stated that an investigator nanmed Carlos
Rodri quez, working on Guzman's behalf, had only contacted her
"wthin the |ast few weeks" regarding the physical evidence in
this case. (R82-3).

13



al l egations that Francis Thonpson had been stealing evidence
from the Daytona Beach Police Department evidence room
Subsequently, the United States Attorney's O fice requested an
i nvestigation be conducted in the records departnent regarding
"weapons t hat had been | ogged into the departnent that we could
no |l onger find. We went through destruction orders and reports
|l ooking for items of narcotics for destruction orders,
di sposition ... It was quite a |lengthy search for information."”
(R93-4). In February 1996, he testified as a government w tness
in a trial involving Thonpson.® (R93, 95). Eventually, Kerney
found conputer printouts stating that evidence had been
destroyed by Thonpson yet there had never been a request by the
State Attorney's office or a court order authorizing its
destruction. (R100-01).7

On cross-exan nation, Kerney stated that, with the exception
of the request received fromCapital Coll ateral Regional Counsel
"within the last couple of weeks," he did not recall receiving
any prior inquiries fromthem regarding Guzman's case. (R102-
103). Furthernore, the information he recently provided to them

regardi ng Guzman's case had been avail able since 1994. (R103).

®United States v. Francis Thonpson, Case No. 95-232.

This evidence pertained to Volusia County, Florida, Case
No. 91-32541 -- that is not Guzman's case. (R98-101).
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Vi ncent Patrucco testified next. (RL07). He is currently an
Assi stant State Attorney in Pol k County, Florida -- he held that
sane position in Volusia County, Florida, in 1992. (R108). He
did not recall contacting the evidence roomat the Daytona Beach
Police Departnent to request that evidence be destroyed. (R109-
110). He stated, "It would not be ny practice or nmy policy in
any case to request destruction of evidence." (R110). He said
that he was sure that he did not request that the hair evidence
in this case be destroyed.® Patrucco stated that he did not know
who Francis Thonpson was, nor was he aware that Thonpson had
been under investigation for stealing evidence fromthe Daytona
Beach Police Departnent's evidence room (R112). He recalled
that Allison Sylvester was the | ead detective on this case. In
addition, he remenbered Martha Cronin had been an "inportant
wi tness" for the State's case agai nst Guzman. (R113). He was not
aware that Martha Cronin had been paid $500.00 as a reward for
her involvenent in this case. (R114). He could not recall any
specific discovery requests made by the defense regardi ng any
benefits that Cronin received. (R116). Patrucco recalled that he
spoke "briefly" with Wayne Chalu, the prosecutor in Guzman's

retrial, but did not have "any in-depth conversation in terns of

8This is the evidence previously referenced as nunber "Q
103."
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anything connected with previous strategies to be used or
anything of the kind." (R116). He stated that he did not sign a
destruction petition in this case, and, he did not recognize the
signature of the assistant state attorney that signed the
destruction form (R117).

On cross-exam nation, Patrucco testified that he "revi ened
every single page" of the case book maintained by Detective
Al lison Sylvester. (R118).° He stated that published newspaper
articles regarding a reward would have been in the case book,
or, would have been part of discovery. He said that he did not
"recall the particulars” regarding the destruction of evidence
used by the State Attorney's O fice in Volusia County, Florida.
(R124) .

Wayne Chalu was Guzman's next witness. He is currently an
Assistant State Attorney in Hillsborough County, Florida.
(R133). Due to a conflict of interest, the Governor had
designated the State Attorney's Ofice from the Thirteenth
Judicial Circuit to handle Guzman's retrial. In 1995, he was
assigned to prosecute Guzman. (R134). Although he handl ed sone
di scovery, most of it had either been done during the first

trial or during the pretrial period of the second trial before

°The "case book" <contains approximately 400 pages of
docunments regarding Guzman's case. (R118).
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he was involved in this case. (R135). He was aware that Martha
Cronin had received a $500.00 reward, but only after the second
trial had taken place. (R135). In addition, he did not know if
she had received the reward because she was a witness in the
case, or, because it was "just a reward put out there by the
police for any information | eading to the apprehension of -- of
a person who may have been responsible for the crine
(R137). Had he been aware that Cronin had received a reward, "in
an abundance of caution,"” he would have notified the defense of
this information. (R138). Chalu testified that during Guzman's
retrial, he was not aware that Francis Thonpson had destroyed
hair evidence in the Guzman case in Novenber 1992. (R142). It
was never disclosed to him that Thonpson had been under
i nvestigation for stealing evidence fromthe police departnent's
evidence room nor that he had been convicted of those crines.
(R143). If he had been informed that hair evidence in Guzman's
case had been destroyed by Thompson in 1992, he would have
di sclosed that to the defense. (R145).

On cross-exam nation, Chalu stated that Guzman's defense
attorney pointed out inpeaching matters with regard to the
w tness, Martha Cronin. (R146). He recalled reviewing the

evidence to be used at Guzman's retrial but was not sure of the

| ocation at the tine of view ng. (R148-49).
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Chalu further stated that Martha Cronin was specifically
i nportant to this case because Guzman had all egedly confessed
the crime to her. (R154). Her testinony corroborated with other
physi cal evidence in the case. (R155, 157). In addition, Guznan
also purportedly confessed to M. Rodgers, a "jail-house
snitch." However, Rodgers subsequently recanted his statenment
t hat Guzman had confessed to him (R155).

Al lison Sylvester was a detective with the Daytona Beach
Police Departnment in 1992 and was the | ead detective on Guzman's
case. (R164). She first interviewed Martha Cronin on the sane
day that the victims body was discovered. Cronin did not
i nplicate Guzman during that interview. (R165). She stated that
she was aware of the $500.00 reward received by Cronin, but was
not involved in the decision to offer it. Subsequently, she
delivered a noney order nmade payable to Martha Cronin in the
anount of $500.00, while Cronin was in the Volusia County jail.
(R166). Sylvester stated that Martha Cronin was paid the reward
for "providing information that led to the arrest of Janes
Guzman." (R168, 170, 183). She did not recall talking to Wayne
Chal u about the reward noney and she was not aware of any other
Wi t nesses that received a reward. (R169). She did not recall if
she was questioned at Guzman's trial whether or not Martha

Cronin had been paid reward nmoney. (R172). Sylvester stated that
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she was not aware that Francis Thonpson had destroyed the hair
evidence in Guzman's case. (R174). However, she was aware that
t here was an ongoi ng investigation of Francis Thonpson. (R174-
75). She thought that a copy of the receipt fromthe noney order
woul d have been included in one of the case books. (R179). She
recalled taking statenments from Vicki Faircloth and Christine
W I son regarding an incident involving David Colvin, the victim
in this case. (R187). In addition, she spoke with Gail Hi pps
regardi ng an incident between Curtis Wallace and David Col vin,
but did not recall the specifics. (R191).1° Sylvester generated
a police report that contained a statement from Ms. Hi pps that
Curtis Wallace told David Colvin, "If you get killed, you ain't
going to take all that jewelry with you." (R192-93). Hipps al so
told her that Colvin had gotten into an argunment with a couple
of men that had come into his room (R193). She recalled taking
a statement from Thomas Lane, but did not remenber any details
as she did not "receive anything that actually nade a whole | ot
of sense at all." (R194, 195).

On cross-exam nation, Ms. Sylvester stated that she did not

know how Martha Cronin learned of a reward in this case.

©Curtis Wall ace was an early suspect in the nurder of David
Colvin but was ultimtely ruled out as a suspect. (R197-98).
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(R196) . 't Sylvester further testified that an article appeared on
August 15, 1991, in the |l ocal newspaper, the Daytona Beach News
Journal, offering a reward for information that would help sol ve

the murder of David Colvin. (R200). Upon review ng several
phot ographs of the victim depicting hair on the back of his
thigh, Sylvester testified that Colvin had "several incised
wounds on his head," and she believed that the hair on his thigh
had fallen off a "sharp object.” The hair was consistent wth
the victims own hair, "same length" and it was "nostly bl oody."
She further stated, " ... it also appeared to be cut. It didn't
appear to be pulled."” (R201-2). Sylvester concl uded:

Based on the condition of the body and t he wounds t hat

were on the head and the blood that was on the walls

and ... on the ... bed, it just appeared --

there's also blood droppings on the back of the

victims legs. And it appeared to ne that the weapon

t hat was used to make the wounds to the head had al so

cut this hair fromthe victims head and had fallen

of f the weapon onto the back of the victim just |ike

the other — the blood spatter was on the back of the

victims |egs.
(R203). Sylvester stated that the police had received several
statenments from Antonio Lee, one of which inplicated Curtis

Wal | ace in the nmurder of David Colvin. (R207). None of these

UMartha Cronin's nother contacted Ms. Sylvester and asked
if it was possible for her daughter to receive the reward after
a schedul ed court appearance in case she was released fromjail
t hat day. Sylvester did not know how Cronin's nother knew of the
reward noney. (R196-97).
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statenments could be verified and Wall ace had provided an ali bi
for his whereabouts during the time when the nurder occurred.
(R208).

Guzman's next witness was Cerard Keating, his trial counsel.
He has been a practicing attorney for twenty years and was
appoi nted as counsel for Guzman. (R232). He believed that Martha
Cronin was the State's "key witness" because she testified that
Guzman had confessed the nurder to her. He said that one of his
trial strategies was to inpeach and discredit her testinmony
because it woul d be inportant in establishing reasonabl e doubt.
(R233) He and Guzman di scussed potential areas of inmpeachnent
regarding Cronin. In addition, he filed specific discovery
demands upon the State Attorney's O fice in this case. (R235).
Pursuant to a response from the State Attorney's office that
Martha Cronin was a witness and that she had not received any
"agreenents, assurances, or non-prosecution of | eniency, offers,
benefits, or understandings," he believed that Cronin had not
received any benefit fromthe State at that time. (R238). If
Detective Allison Sylvester had, in fact, paid $500.00 to Cronin
on January 3, 1992, he would have expected that information to
have been included in the State's Bill of Particulars. The
response by the State, in his opinion, was "not accurate."(R238-

9). Keating stated that he never saw the receipt witten by
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Det ective Syl vester for paynment of $500.00 to Cronin. (R240). He
recalled that Cronin did not inplicate Guzman in the nmurder when
police initially questioned her. (R241). In Novenber 1991,
approximately three nonths after the homcide, Cronin was
arrested (on unrelated charges) and subsequently inplicated
Guzman. (R241-2). He was not aware that a reward had been
offered in the newspaper regarding this case. (R242). Had he
known of the reward, he would have used that information to
i npeach Martha Cronin because "it tends to show bias or interest
in the outconme.” (R242). He recalled that Detective Sylvester
testified at trial that her agreement with Cronin was for food
and a hotel, as well as arranging for Cronin to get out of jail

and to be placed in a "beachside hotel." He now felt that
Detective Sylvester's testinony was "msleading." (R243).
Furthernore, the prosecutor's closing argunment was "i naccurate,”
but Keating stated that in his experience, Wayne Chal u was "very
forthright, very honest." (R245). He was not informed that the
hair evidence from the back of the victims thigh had been
destroyed by Francis Thonpson with the Daytona Beach Police
Departnment in Novenber 1992, nor that the evidence was destroyed
without a court order. (R247, 248). In addition, he was not

i nformed that Francis Thonpson had been under investigation (and

subsequently convicted) for stealing and selling itens fromthe
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evi dence room of the Daytona Beach Police Departnent. (R248
253, 291).

He had assunmed that the hair shown in photographs on the
victims thigh belonged to the victim and that it was
"di sl odged" when "the perpetrator of the crime committed the
crime, that he -- that he hacked -- he hacked the victinm s head
and dislodged parts of the skull." (R248-249). He did not
consider the location of the hair evidence as significant.
(R249). He would have considered the hair evidence as
excul patory, had the |lab analyzed it and found that it was not
Guzman's nor the victims. He did not know who the hair, in
fact, belonged to. (R250). If he had been aware of the
destruction of the hair evidence, he would have "filed a notion
for sanctions just to have a hearing in front of the judge ..

and then let the judge sort it out."” He would have included the
information regarding the investigation of Francis Thonpson's
activities. (R251). Keating did not recall a statement made by
a Wi tness, Thomas Lane. Lane's statenent suggested that he spoke
with Martha Cronin who told him she only nade a statenent to
police inplicating Guzman in order to receive a reward. (R263-
4).

However, Guzman tol d Keating that Cronin had found himw th

another girl, she was mad at him and had subsequently turned
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himin to police. (R266-7). Keating stated that he did not want
Lane as awitness in this case, "Because M. Lang (sic) had |ied
in court to Judge Worthen ... M. Lang (sic) was facing a
perjury charge for lying in an official proceeding ... | thought
M. Lang (sic) would be an incredible witness, not worthy of
belief ... | thought he was useless as a witness." (R268, 289,
334). It was his theory of defense that Curtis Wallace was the
perpetrator in this case. He did not use a wi tness naned Gail
Hi pps as "she wasn't local" and he felt the defense was able to
portray Curtis Wallace as the "true perpetrator through other
wi t nesses and ot her neans." (R271, 286). Keating stated that the
def ense al so had a theory that Col vin had been confronted by two
nmen, Holt and Moore, approximately two weeks before his nurder,
and they had threatened him (R275). He recalled an i nnmate, Paul
Rodgers, had given a statenent that Guzman had confessed to him
and Rodgers | ater recanted. (R276-7). In addition, Keating did
not want to use Anthony Farina as a witness due to his own
pendi ng indictment for capital nmurder, his lack of credibility,
and because he felt Farina' s testinony "would be the exact
opposite and that M. Farina would actually hurt M. Guzman."
(R278).

On cross exam nation, Keating stated that the "jail house

snitch," Paul Rodgers, had access to Guzman's papers at the
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county jail. (R276, 279). In addition, he put on evidence as to
the altercation that took place between Colvin (the victinm and
Holt and Mbore through the testi nony of James Yarborough. (R283,
285). However, there was no evidence or information available to
hi m t hat put Moore and Holt at or near the scene of the nurder
at the tinme of the offense. (R285). He said that the testinony

of Martha Cronin was the "nmost crucial."” Furthernmore, a hunting
knife, (or survival knife) was recovered from Guzman, and was
consistent with the weapon used in the nmurder of Colvin. (R292,
293).' |In addition, Guzman had brought Colvin's ring to Leroy
Gadson, to trade for "cocai ne and cash" and Gadson subsequently
contacted the police. (R293, 329, 330). Wth regard to the
destroyed hair evidence, Keating stated, "I don't think --
doesn't make any sense that M. Thonpson woul d take that piece
of bl oody hair fromthe victimand send it to his son or send it
to sonebody else because it didn't have any value." (R299).
Keating did not recall Guzman telling him that Cronin had
received a $500.00 reward. He said, "Guzman had a |ot of input
in this case, and | paid attention to everything M. Guzman

said." (R305, 306). He felt that he had significantly inpeached

Martha Cronin at trial and showed the various benefits she had

It was the State's theory that a sword found in the
victims room was also used as a murder weapon. (R292, 293
294) .
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received from the State. (R306). However, her statenent to

Police in November of 1991 and her trial testinony was

consi stent. (R309).

Upon further exam nation, Keating testified that he, "put
credence into everything that Guzman told me. Then | weighed it
and evaluated it with my professional experience to see if it
woul d end up being evidence that could be useful at trial."
(R317). He stated that he did not cross-exam ne Martha Cronin at
trial regarding the $500.00 reward because he had no pretria

di scovery indicating Cronin had received such a reward. (R319).
Keating stated that Guzman had testified at trial, "over ny
strenuous objection” that he had gotten the victims ring from
Curtis Wallace and then sold it to Leroy Gadson. (R336).

James Guzman was the |last witness. (R338). He stated that
he had sent his trial attorney, Gerard Keating, a letter on
February 12, 1995, indicating that Thomas Lane had made two
sworn statements regarding Martha Cronin. One of Lane's
statenments indicated that Martha Cronin had received a $500. 00
reward. Guzman di d not have any ot her i ndependent know edge t hat
Cronin had received the reward. (R339). He stated that he "had
a suspicion that she did receive something in exchange for her
information inplicating me." (R342).

An Order denying Guzman's Anended Mtion to Vacate was
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issued on March 3, 2002. (R920-1096). Guzman tinely filed a
Noti ce of Appeal on April 1, 2002. (R1098-1099).
SUMMARY OF THE ARGUMENT

Guzman’s claimthat he is entitled to relief based upon a
violation of Ggliov. United States is based upon the factually
and | egally inaccurate assertion that the Circuit Court applied
an incorrect |legal standard in denying relief onthis claim The
Circuit Court followed controlling Federal and Florida law in
deciding the Gglio claim and resolved the facts against
Guzman’ s position. Those facts are supported by the evidence,
and there is no basis for relief.

Guzman’s attenpt to recast the Gglio claimas a violation
of Brady v. Maryland is simlarly unpersuasive. If the Gglio
standard is somewhat nore favorable to the defense, and the | aw
supports that interpretation, then facts which fail to establish
a violation of Gglio cannot establish a basis for relief under
Brady. The Circuit Court correctly denied relief.

The “destruction of evidence” claimwas properly denied by
the Circuit Court based upon the facts, which are supported by
conpetent substantial evidence. That factual determ nation
shoul d not be disturbed. This claimis procedurally barred and,
alternatively, without nerit, as the Circuit Court found.

The prosecutorial msconduct claimis procedurally barred,
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as the Circuit Court found. That disposition should not be
di st ur bed.
ARGUMENT
|. THE G GLI O CLAI M

On pages 28-52 of his brief, Guzman argues that the
coll ateral proceeding trial court erroneously denied relief on
Guzman’s claimof a Gglio violation. The foundation of this
claimis Guzman’ s assertion, which is both factually and | egally
i naccurate, that the trial court applied the wong standard of
review when it denied relief on this claim Despite Guzman’s
protestations, the trial <court applied the proper | egal
standard, and the denial of relief is correct. AGglioclaimis
a m xed question of |law and fact, and, for that reason, the
underlying facts found by the trial court are entitled to
def erence, but the | egal conclusion is independently reviewed by
the appellate court. See, e.g., Stephens v. State, 748 So. 2d

1028 (Fla. 1999).12

BGuzman waived a jury trial on both guilt and penalty,
despite his lawer’s efforts to convince hi mnot to do so. Tri al
Record at 1217. The judge who heard the coll ateral proceeding,
Judge W IIliam Johnson, was the sane judge who presided over
Guzman’s trial. To say the |east, Judge Johnson has a unique
perspective on the issues in this case, and is in an especially
advant ageous position with respect to the Gglio and Brady
i ssues, given that he was the finder of fact in this case
Because that is so, there is no specul ation about the “effect”
of any evidence on the finder of fact.

28



The G glio Standard

This Court has summari zed the constitutional principle contained
in Gglioin the follow ng way:

In order to establish a G glio violation, a defendant
must show that: (1) the prosecutor or wtness gave
fal se testimony; (2) the prosecutor knewthe testinony
was false; and (3) the statenent was material. See
Robi nson v. State, 707 So. 2d 688, 693 (Fla. 1998);
Routly v. State, 590 So. 2d 397, 400 (Fla. 1991). The
standard for determ ning whether false testinmony is
"material” under Gglio is the sane as the standard
for determ ning whether the State withheld "material "
evidence in violation of Brady. See G glio, 405 U S.
at 154, 92 S.Ct. 763. False testimony is "material" if
there is a reasonable likelihood that it could have
affected the jury's verdict. See id. Even assum ng
that Rose's allegations that the State m sled both
Rose and the jurors about the notives of Borton and
Poole for testifying were true, we find that Rose
cannot satisfy the "materiality" prong of Gglio
because such evi dence does not put the case in such a
different light as to underm ne confidence in the
jury's verdict. Therefore, we affirmthe trial court's
deni al of postconviction relief on this issue.

Rose v. State, 774 So. 2d 629, 635 (Fla. 2000). Subsequent to
Rose, this Court held:

In denying Ventura's claim the trial court
incorrectly relied on the materiality standard
appropriate to Brady clainms. See United States V.
Al zate, 47 F.3d 1103, 1109-10 (11th Cir. 1995) ("Where
t here has been a suppression of favorable evidence in
violation of Brady v. Maryland, the nondisclosed
evidence is material: 'if there is a reasonable
probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have
been different.’ Ce A different and nor e
def ense-friendly standard of materiality applies where
t he prosecutor know ngly used perjured testinony, or
failed to correct what he subsequently |earned was

29



fal se testinony.") (citations omtted). Under G gli o,
a statenment is material if "there is a reasonable
probability that the fal se evidence nmay have affected
the judgnment of the jury...." Routly, 590 So. 2d at

400. "I n analyzing this issue ... courts nust focus on
whet her the favorable evidence could reasonably be
taken to put the whole case in such a different |ight

as to underm ne the confidence in the verdict." Wiite
v. State, 729 So. 2d 909, 913 (Fla. 1999).

Ventura v. State, 794 So. 2d 553, 563 (Fla. 2001); see also
Tarver v. Hopper, 169 F.3d 710 (11th Cir. 1999).

The Collateral Proceeding Trial Court’s Order

In the order denying relief on the Gglio claim the tria
court stated:

To establish a violation of Gglio [footnote om tted]
a defendant nust show. “(1) that the testinmony was
false; (2) that the prosecutor knew the testinony was
false; and (3) that the statenment was material.”
Ventura v. State, 794 So. 2d 553, 562 (Fla. 2001)
(quoting Robinson v. State, 707 So. 2d 688, 693 (Fla.
1998)). “The thrust of Gglio and its progeny has been
to insure that the jury know all the facts that m ght
notivate a wtness in giving testinony, and the
prosecutor not fraudulently conceal such facts from
the jury.” Id. (citing Robinson, 707 So. 2d at
693(quoting Routly v. State, 590 So. 2d 397, 400 (Fl a.
1991))). Under Gglio, a statenment is material if
“there is a reasonable probability that the false
evi dence may have affected the judgnent of the jury.”
ld. at 563 (quoting Routly, 590 So. 2d at 400). “In
analyzing this issue ... courts must focus on whet her
the favorable evidence could reasonably be taken to
put the case in such a different |ight as to underm ne
the confidence in the verdict.” 1d. (quoting Wite v.
State, 729 So. 2d 909, 913 (Fla. 1999).

(R930-31). That statenent of the applicable |egal standard is,
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contrary to Guzman's claim clearly a correct statenent of the
standard under which a Gglio claimis reviewed.

The trial court went on to state, after finding that there
was not a reasonable probability of a different result if the
$500. 00 reward paid to witness Cronin had been disclosed to the
def ense, that:

[] this Court finds that this statenment regarding the

$500.00 reward being paid to Cronin is immterial

because there is not a reasonabl e probability that the

fal se evidence would put the whole case in such a

different light as to underm ne confidence in the

verdict. See Ventura, 794 So. 2d at 564-65.

(R932). That statenent by the trial court is a direct reference
to Ventura, which Guzman hinself invokes as setting out the
correct law on this issue. Guzman’s repeated criticisns of the
| ower court are unjustified, have no basis in fact, and do not
provide a basis for relief because the trial court applied the
correct |egal standard.

To the extent that further discussion is necessary, the

“Guzman cites to Ventura (lnitial Brief, at 31) as
containing a correct statement of the materiality standard that
applies to a Gglio claim The trial court cited to the sane
portion of Ventura. Guzman’ s argunment would have this Court
accept the proposition that the trial court stated the correct
| egal standard on one page of its extensive order, and forgot
t hat standard two paragraphs later (where the trial court again
cited to Ventura). (R932). Guzman’'s position, and his argunment
supporting it, are an incredible and msleading attenpt to
create error where none exists.
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coll ateral proceeding trial court stated:

This Court finds that these allegations do not satisfy
the tests for a sufficient Brady, Gglio, or
i neffective assistance of counsel claim trial counsel
extensively cross-exam ned Cronin, for over 88 pages
of trial transcripts, regarding: her addiction to
crack cocai ne; her many arrests fromprostitution; her
truthfulness, her failure to initially tell police
about Defendant’s confession; her adoption of Lane’s
perjury; her letter to Defendant about her jeal ousy;

her call to Sylvester to tell Sylvester what she
wanted to hear about Defendant; her deal with the
State in exchange for her testinony agai nst Defendant,
including food, I|odging, and the “unarrests” and
di sm ssal of <charges; her alleged statenents to a
white mle that she had Iied about Defendant

commtting the nurder; and the details of her
testimony regarding the day of the nurder. See
Appendi x D; see al so Appendi x C. Thus, this Court was
aware of the fact that Cronin had nmade an agreenent
with the State to testify against Defendant. Further,
there was other evidence of Defendant’s guilt apart
fromCronin's testinony. See Guzman 721 So. 2d at 1159
(“Roger’s testimony was remarkably simlar to
Cronin’s” regarding the details of the nmurder. ... “It
is undi sputed that Guzman possessed Colvin's ring and
traded it for drugs and noney. Finally, Dr. Steiner
testified at trial that the sword and Guzman’'s
survival knife were consistent with the nmurder weapon.
W find that the record denonstrates Guzman's
guilt.”).

(R932). Those findings of fact and concl usions of | aw are based
squarely upon the facts contained in the record of Guzman’s
trial, and the facts found on direct appeal, when this Court
affirmed Guzman’s conviction and sentence. Because that is so,
and based upon the facts found by the trial court, the fact that

the finder of fact (in this case, the trial court) was not aware
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of the $500.00 reward does not put the whole case in such a
different light as to underm ne the confidence in the verdict.
That is the standard by which a Gglio claimis eval uated, and
Guzman has failed to establish that the testinony at issue was
mat eri al under the controlling |egal standard as set out in
Ventura (which was decided not |long before the trial court
relied upon it in denying Guzman's claim. In the words of the
United States Suprene Court, “[t]his willingness to attribute
error is inconsistent with the presunption that state courts
know and follow the |law. See, e.g., Parker v. Dugger, 498 U S.
308, 324-316 (1991); Walton v. Arizona, 497 U.S. 639, 0953
(1990), overrul ed on other grounds, Ring v. Arizona, 122 S. Ct.
2428 (2002); Lavallee v. Delle Rose, 410 U S. 690, 694-695
(1973) (per curiam.” Wodford v. Visciotti, No. 02-137 (U. S.

Nov. 4, 2002).' Guzman's claim in its true form 1is a
sufficiency of the evidence claim-- the problem with such a
claimis that this Court has already resolved it against him

and there has been no showing that this Court should re-visit

BVisciotti involved a situation not unlike the one created
by Guzman -- the California Courts had repeatedly cited to the
controlling law (which was, in that <case, Strickland .
Washi ngton), but the Ninth Circuit Court of Appeals found that
the State Courts had applied an incorrect standard. The United
States Suprene Court reversed the grant of federal habeas corpus
relief.
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that decision. On direct appeal, in finding the evidence
sufficient to support Guzman’s conviction, this Court stated:

Guzman clainms that the evidence is insufficient to
sustain his conviction for first-degree murder. Guzman
essentially challenges the credibility of wtnesses
Cronin and Rogers and argues that Dr. Steiner's
testimony is inconsistent wth the judgment of
conviction. We reject Guzman's claim First, it is the
province of the trier of fact to determne the
credibility of Wit nesses and resolve factual
conflicts. Melendez v. State, 498 So. 2d 1258, 1261
(Fla. 1986); Jent v. State, 408 So. 2d 1024, 1028
(Fla. 1981). Sitting as the trier of fact in this
case, the trial judge had the superior vantage point
to see and hear the wtnesses and judge their
credibility. Qur review of the record convinces us
that the judge perfornmed his fact-finding function

properly.

Second, this Court will not reweigh the evidence when
the record contains sufficient evidence to prove the
def endant's guilt beyond a reasonabl e doubt. Mel endez,
498 So. 2d at 1261; Tibbs v. State, 397 So. 2d 1120
(Fla. 1981). The record in this case reveals the
following facts: Cronin testified that Guzman had tol d
her that Colvin would be easy to rob and that if he
ever robbed anyone he would kill them Cronin and
Rogers testified that Guzman confessed to nurdering
Colvin. Guzman told Cronin that Colvin woke up while
Guzman was in the process of robbing him Guzman
stated that he hit Colvin in the head and proceeded to
stab himw th the samurai sword. Guzman showed Cronin
the ring he had taken from Colvin. At a |ater date,
Guzman again confessed Colvin's nurder to Cronin and
told her that he killed the victim for her. Rogers'
testimony was remarkably simlar to Cronin's. Rogers
testified that Guzman told him that Colvin woke up
whil e Guzman was robbing him Guzman tol d Rogers that
he hit Colvin in the head with the sword and stabbed
himten or eleven tinmes. Guzman al so told Rogers that
he took Colvin's ring and approximtely $600 and
cl eaned up "everything." It is undisputed that Guznman
possessed Colvin's ring and traded it for drugs and
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money. Finally, Dr. Steiner testified at trial that
the sword and Guzman's survival knife were consistent
with the nurder weapon. W find that the record
denonstrates Guzman's guilt.
Guzman v. State, 721 So.2d at 1159. There is no basis for
relief, and the collateral proceeding trial court’s denial of

relief should be affirmed in all respects. 6

1. THE BRADY CLAI M

On pages 52-57 of his brief, Guzman re-casts the Gglio
claim (from the previous claim as a claimbased upon Brady v.
Maryl and. Guzman ar gues:

As stated in Claim One, M. Guzman asserts he is

entitled to application of the nore “defense friendly”

materiality standard of G glio. However, should this

Court disagree, then M. Guzman hereby alleges he is

also entitled to relief due to a Brady violation

commtted by the State wi thholding from the defense

that Martha Cronin had been paid the sum of $500. 00.
Initial Brief, at 53. This claimis a m xed question of |aw and
fact, and, under settled principles of appellate review, the

facts found by the trial court are entitled to deference. The

| egal conclusions are revi ewed de novo.

%0On page 51 of his brief, Guzman asserts that there is an
“absence of physical evidence” because no “bloody rags” were
recovered fromthe dunpster at the Inperial Hotel. That argunment
proves too nmuch -- it assunmes that Guzman, who is a nmultiply-
convicted mnurderer, told the truth about his intention to
di spose of the “bloody rags,” that he put themin the Inperial
Hot el dunpster, and he did not dispose of the evidence of his
crime in another place. It does not denmonstrate a |ack of
evi dence.
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Because Guzman’'s Gglio claimfails, his
Brady claimfails as a matter of |aw

The foundati on of Guzman’s claimis that, if this Court does
not accept his position that the trial court applied the “wong”

standard to the Gglio claim then he is entitled to relief
based on the same facts, on his Brady claim However, the defect
in this analysis is that the Gglio standard, as Guzman has

repeatedly argued, is nore favorable to the defendant than is

the Brady standard. If that is the law, and the case |aw
supports that interpretation (see, Ventura, supra), then it is
anal ytically and |l ogically inpossible for Guzman to wi n on Brady
claimafter losing on a Gglioclaim In other words, if Guzman
is not entitled to relief under a standard that is nore
favorable to him then he cannot be entitled to relief under a
standard that is | ess favorable. Guzman’s Gglio claimfails for
the reasons set out above. Because that is so, the pendent
Brady claim fails as well because that claim legally cannot
exist if the Gglioclaimfails.?’

The coll ateral proceeding trial court

YGuzman explicitly links this claimto the Gglio claim
Initial Brief, at 57. If the evidence at issue is not materi al
for Gglio purposes, and that is the case, then that evidence
cannot neet the stricter materiality standard of Brady. Guzman’s

putative alternative argunment is inaccurate and m sl eadi ng, and
is not a basis for relief.
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deci ded the Brady claimcorrectly.
To the extent that further discussion of this claimis
necessary, the collateral proceeding trial court set out the
Brady standard as foll ows:

To establish a violation of Brady a defendant nust
show. (1) the evidence at issue nust be favorable to
t he accused, either because it is excul patory, or
because it is inpeaching; (2) that evidence nust have
been suppressed by the State, either wllfully or
i nadvertently; and (3) prejudice nust have ensued.
Jennings v. State 782 So. 2d 853, 856 (Fla. 2001)
(citing Strickler v. Geene, 527 U S. 263, 281-82
(1999)). The ultinmate test under Brady is whether the
di sclosed information is of such a nature and wei ght
that “confidence in the outconme of the trial is
underm ned to the extent that there is a reasonable
probability that had the i nformati on been di scl osed to
t he def endant, the result of the proceedi ng woul d have
been different.” 1d. (quoting Young v. State, 739 So.
2d 553, 559 (Fla. 1999)).

(R930). The coll ateral proceeding trial court found that Guzman
had not established that there was a reasonabl e probability of
a different result had the $500.00 reward paid to Cronin been
di scl osed. That disposition is a correct application of the | aw
to the facts, and, in light of the extensive inpeachnment of
Cronin, and the other evidence of gquilt, there is no error

(R931-32). The denial of relief should be affirmed in all

respects.
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I11. THE “BAD FAI TH' DESTRUCTI ON OF EVI DENCE CLAI M8

On pages 57-74 of his brief, Guzman argues, at |ength, that
the destruction of a clunp of bloody hair found at the rmurder
scene (located on the back of the victims thigh) entitles him
to a new trial. Included within this claimis an ineffective
assi stance of counsel claimbased upon the “failure” of defense
counsel to discover that the hair had been destroyed.

This claimwas the subject of an evidentiary hearing, and,
because that is so, the standard of review applied by this Court
in reviewing the trial court's ruling on the motion to vacate
is: "As long as the trial court's findings are supported by
conpetent substantial evidence, '"this Court will not "substitute
its judgnment for that of the trial court on questions of fact,
li kewi se of the credibility of the witnesses as well as the
wei ght to be given to the evidence by the trial court.'" Blanco
v. State, 702 So. 2d 1250, 1252 (Fla. 1997), quoting Denps v.
State, 462 So. 2d 1074 (Fla. 1984), quoting Goldfarb v.
Robertson, 82 So. 2d 504 (Fla. 1955); Melendez v. State, 718 So.
2d 746 (Fla. 1998). The trial court’s denial of relief is

supported by conpetent substantial evidence, and should not be

BThis claim contains subsidiary Brady and ineffective
assi stance of counsel conponents, which appear begi nning on page
71 of the Initial Brief.
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di st ur bed.

The substantive “bad faith destruction of evidence” claimis
procedurally barred, and, alternatively, without nmerit, as the
col | ateral proceeding court found. In uphol ding a procedural bar
to presentation of this claimthe Court stated:

This Court agrees with the State[‘s assertion of a
procedural bar] and finds that these all egati ons do not
satisfy the test for newly discovered evidence. To
establish a claim of newly discovered evidence, the
def endant nmust show. (i) that the newly discovered
evi dence was unknown by the trial court, by the party,
or by counsel at the time of trial and could not have
been di scovered t hrough due diligence; and (ii) that the
new y di scovered evi dence nust be of such a nature that
it woul d probably produce an acquittal onretrial. Jones
v. State, 591 So. 2d 911, 915-16 (Fla. 1991). In the
i nstant case, trial counsel testified that although he
did not specifically remenber the hair on the victims
t hi gh, he reviewed the evidence inthis case at the tine
of trial and was aware of the hair evidence but did not
attribute nuch significance to it because there were no
signs of interference with the victinis rectum and the
medi cal exam ner told counsel that the victims skul

was fragnented and spattered around the roomdue to the
bl unt force wounds, thus, counsel presuned the hair was
from the victim See October 23, 2001 Evidentiary
Hearing Transcripts at 247-60; 291-303; see al so Cct ober
22, 2001 Evidentiary Hearing Transcripts at 78; 91-92;
103 (evidence room supervisor testified that itens of
evidence in Defendant’s case is the sane today as in
1995 when the inventory was conpleted, records
supervi sor testified that there was no request formthe
State Attorney or court order regarding the destruction
of evidence in Defendant’s case and this information was
avai |l abl e since 1994). As such, the destruction or |oss
of the hair evidence could have been easily discovered
by counsel through due diligence at the tine of the 1996
trial. Since this <claim is not newy discovered
evidence, this claimis procedurally barred as a claim
t hat could have or shoul d have been raised at trial and
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on direct appeal. See Fla. R CrimP. 3.850(c); State v.
Ri echmann, 777 So. 2d 342, 361 n.20 (Fla. 2000) (hol di ng
that Brady claim regarding mssing crime scene
phot ographs was procedurally barred because defendant
coul d and shoul d have rai sed the i ssue on direct appeal
since claim pertained to the trial record) (citing
Francis v. Barton, 581 So. 2d 583 (Fla. 1991)); Lopez v.
Singletary, 634 So. 2d 1054, 1056 (Fla. 1993) (holding
t hat Brady viol ation was procedurally barred because it
could have been raised on direct appeal); cf.
Li ght bourne v. Dugger, 594 So. 2d 1364, 1365 (Fla. 1989)
(hol ding that Brady violation allegations sufficiently
denonstrated the facts on which the claimis predicated
wer e unknown to defendant or his attorney and coul d not
have been ascertained by the exercise of due diligence,
t herefore, the claimwas not procedurally barred.)

(R934-35). The coll ateral proceeding trial court properly denied
this claim on procedural bar grounds, and that ruling, which
follows settled Florida law, 1is supported by conpetent,
substantial evidence and should not be disturbed.?

In addition to denying relief on procedural bar grounds, the
trial court also found that the “destruction of evidence” claim
failed because Guzman had failed to carry his burden of show ng
bad faith in the “loss or destruction” of the evidence. (R935).
The trial court applied Arizona v. Youngblood, wherein the
United States Suprene Court held:

We think that requiring a defendant to show bad faith on

The procedural bar was the primary basis for the trial
court’s denial of relief on this claim (R935). The fact that
the court entered alternative findings on the nmerits (or |ack
thereof) of this claim does not affect the primcy of the
procedural bar ruling.
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the part of the police both limts the extent of the
police's obligation to preserve evidence to reasonabl e
bounds and confines it to that class of cases where the
interests of justice nost clearly require it, i.e.,
those cases in which the police thenselves by their
conduct indicate that the evidence could form a basis
for exonerating the defendant. We therefore hold that
unl ess a crimnal defendant can show bad faith on the
part of the police, failure to preserve potentially
useful evidence does not constitute a denial of due
process of | aw.

Arizona v. Youngbl ood, 488 U. S. 51, 58 (1988) [enphasis added].
The trial court concluded, based upon the evidence, that Guzman

had not denonstrated bad faith on the part of the State. The
court stated:

Based upon the evidence presented, bad faith by the
St ate has not been shown. This evidence only shows that
the hair evidence from Defendant’s case has been
permanently lost from the Daytona Beach Police
Departnent’s evidence room since 1995. There was no
evi dence presented that [Francis] Thonpson, or anyone
el se, actually destroyed the hair evidence. The hair
evidence is only assuned t o have been destroyed based on
the conputer entries. Nor was there any evidence
present ed t hat Thonmpson or the police, by their conduct,
I ndi cated that the hair evidence could forma basis for
exonerating Defendant. In fact, the |ead detective
testified that based on the condition of the body, i.e.,
several incised wounds on the head, and the crinme scene,
i.e., hair on thigh sanme color and length as victims
head hair, it appeared to be cut rather than pulled from
root, and bl ood spatter on walls and victinis | egs, she
assumed the hair evidence was from the victim See
Oct ober 22, 2001 Evidentiary Hearing Transcripts at 201-
03. Further, the lead detective testified that she
submtted the hair evidence to FDLE for testing. See
Oct ober 22, 2001 Evidentiary Hearing Transcripts at 209-
11. However, the April 3, 1992 FDL report stated that no
hai r conpari sons had been performed because there were
not adequate hair standards. See id.; see also
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Def endant’s Exhi bit #5. The detective testified that it
was not possible at the tine of the report to obtain
adequate hair standards because the victimhad al ready
been buried. See id.; see also State’s Trial Exhibit #13
(death certificate, signed August 12, 1991, show ng
victimwas cremated). Finally, the | ead detective stated
that the hair evidence was not significant to this case.
See id. at 211; see also COctober 23, 2001 Evidentiary
Hearing Transcripts at 249; 301 (trial counsel did not
attach nuch significance to the hair evidence because
the victim s skull had been shattered and fragnments of
t he skull were di sl odged and found i n ot her parts of the
room). Therefore, the failure to preserve of the hair
evidence is not a denial of due process of |aw

(R936-37). Despite Guzman’s clains to the contrary, and despite
his harsh criticism of the trial court, the findings set out
above are supported by conpetent substantial evidence, and
shoul d not be disturbed.? Guzman’s argunments to the contrary are
just that -- argunents that were rejected by the trial court
after considering all of the evidence. There is no basis for
relief on this procedurally barred and neritless claim

Wth respect to the Brady conponent of this claim the
coll ateral proceeding trial court denied relief finding the

claim to be procedurally barred and neritless because Guzman

0On page 62 of his brief, Guzman nmakes the curious argunment
that the trial court should not have enforced the procedural bar
to the destruction of evidence claim because the “prosecutors
and | aw enforcenment officers involved” in this case did not know
t he evidence had been destroyed, either. He points to no | egal
support for this position, which is contrary to the “prosecution
teanf theory wunderlying Brady and Gglio. This claim is
unsupported by argunment, and is frivolous. See, Lawence V.
State, 27 Fla. L. Wekly S877, 880 (Fla. Oct. 17, 2002).
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coul d not show prejudice. (R938). The court hel d:

As stated wunder Gound XlI, supra, this
claimis legally insufficient because the
destruction of the hair evidence could have
been easily discovered through the exercise
of due diligence. "Al though the 'due
diligence' requirenent is absent from the
Suprene Court's nost recent fornulation of
the Brady test, it continues to follow that
a Brady claim cannot stand if a defendant
knew of the evidence allegedly w thheld or
had possession of it, sinply because the
evi dence cannot then be found to have been
withheld from the defendant.” Mharaj v.
St at e, 778 So. 2d 944, 954 (Fl a.
2000) (holding that State did not commt
Brady violation regarding the contents of
the victims briefcase because def endant was
awar e of this mat er i al wher e hi s
investigator testified that he attenpted to
get the contents of the briefcase and was
told they had been returned to the victims
famly; defendant was aware of the |ocation
of the contents of the briefcase and coul d
have conpelled the production of the
docunent by requesting a subpoena duces
decum thus, no Brady violation occurred
because t he evi dence cannot be found to have
been withheld from the defendant) (quoting
OCcchicone v. State, 768 So. 2d 1037, 1041-42
(Fla. 2000)). Since this claim does not
satisfy the test for a Brady violation, this
claimis procedurally barred as a clai mthat
could have or should have been raised at
trial and on direct appeal. See Fla. R
Crim P. 3.850(c); R echmann, 777 So. 2d at
361 n. 20 (holding that Brady claim
regarding mssing crime scene photographs
was procedurally barred because defendant
could and should have raised the issue on
direct appeal since claim pertained to the
trial record)(citing Francis, 581 So. 2d at
583); Lopez, 634 So. 2d at 1056 (hol ding
t hat Brady viol ati on was procedural ly barred
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because it could have been raised on direct
appeal ); cf. Lightbourne, 549 So. 2d at 1365
(holding that Brady violation allegations
sufficiently denonstrated the facts on which
the claim is predicated were unknown to
def endant or his attorney and coul d not have
been ascertained by the exercise of due
diligence, therefore, the claim was not
procedural |y barred).

Al t hough this Court is denying this claim
based on the procedural bar, it notes that
Def endant has failed to satisfy his burden
of showi ng prejudice. See, Jennings, 782 So.

2d at 856 ("The ultinmate test under Brady is
whet her the disclosed information is of such
a nature that there is a reasonable
probability that had the information been
di sclosed to the defendant, the result of
t he proceedi ng would have been different.")
First, as stated under Ground XlI, supra

there is no showing of the State's bad faith
in the failure to preserve the hair
evi dence, thus, there is no violation of due
process. Second, the primary theory of
defense at trial was that Curtis Wallace, a
bl ack mal e, was the real killer, rather than
Def endant. See October 23, 2001, Evidentiary
Hearing Transcripts at 286; See al so Cctober
22, 2001, Evidentiary Hearing Transcripts at
204. Third, as stated under Gound X1,

supra, there was no evidence presented that
Thonpson, or anyone el se, actually destroyed
the hair evidence or that Thonpson or the
police, by their conduct, indicated the hair
evi dence could forma basis for exonerating
Def endant. hence, inpeachnent and a npotion
to dism ss the charges based on such all eged
Brady violations, i.e., failure to disclose
the destruction or |oss of Caucasian brown
hair evidence and Thonpson's convictions,

woul d not have, in a reasonabl e probability,

changed the result of the trial. See also
Guzman, 721 So 2d at 1159 (finding that the
evi dence cont ai ned in t he record
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denonstrates Defendant's qguilt).

Regarding the G glio portion of this claim
Def endant presented no evidence at the
evidentiary heari ng on this claim
Therefore, he has not neet his burden. Cf
Cakl ey, 677 So. 2d at 880. Moreover, based on
the theory of defense and the fact that
there is no showing of bad faith by the
State, the destruction or |loss of the hair
could not reasonably be taken to put the
whol e case in such a different light as to
underm ne the confidence in the verdict.
See, Ventura, 794 So. 2d at 563.
(R938-9).

Those findings are supported by conpetent substanti al
evi dence, and shoul d not be disturbed.

Wth respect to the ineffective assistance of counsel
conponent of this claim the collateral proceeding trial court
found that Guzman has failed to carry his burden under

Strickland v. Washi ngton. The Court st ated:

This Court finds that Defendant has failed to neet his
burden under Strickland. First, the hair was tested, but
the results were inconclusive due to the |ack of
adequate hair standards from the victim and further
st andards coul d not be taken fromthe victi mbecause his
body had been cremated in 1992. See October 22, 2001
Evidentiary Hearing Transcripts at 209-11; see also
Defendant’s Exhibit #5; State’'s Trial Exhibit # 13.
Second, as stated under G ounds XlIlI and Xlll, there is
no due process violation fromthe failure to preserve
the hair evidence. Third, as stated under G ound Xl I1,
the theory of defense was that Curtis Wight, a black
mal e, was the actual nmurderer, and the mssing hair
evi dence was Caucasi an brown hair. See October 23, 2001
Evi denti ary Hearing Transcripts at 286; see al so Cct ober
22, 2001 Evidentiary Hearing Transcripts at 204,
Defendant’s Exhibits #1 &#2; Defendant’s November 30,
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2000 3.850 Motion at 21, n.36; Defendant’s October 15,
2001 Anmended 3.850 Motion. Therefore, there is not a
reasonable |I|ikelihood that had the fact of the
destruction or | oss of the hair evidence been i ntroduced
at trial, the outcone of the proceedi ngs woul d have been
different. See also Guzman, 721 So. 2d at 1159 (finding
that the evidence contained in the record denonstrates
Defendant’s guilt).
(R939-40). That is a clear finding of no prejudice under
Strickland, which is a sufficient basis for denial of relief on
i neffective assi stance of counsel grounds.? To the extent that
further discussion of this claim is necessary, Guzman cannot
establish deficient performance on the part of counsel, either.
The defense theory was that a black male, Wall ace, was the “real
killer.” (R204, 286 ). Likew se, trial counsel was well aware,
fromthe crinme scene photos, of the fact that a clunp of hair
was | ocated on the back of the victim s thigh when his body was
found. (R246-7). That hair appeared to conme from a Caucasi an
i ndi vi dual (and, on visual exam nation, appeared to be
consistent with the victims hair), and woul d have done not hi ng

to support the defense theory that Willace was the actual

kKiller.?? In short, the fact that counsel did not pursue testing

2I0f course, under Strickland, the Court need only address
t he deficient performance prong or the prejudice prong since, if
t he defendant cannot make both showi ngs, he is not entitled to
relief.

2There is not, and never has been, any suggestion that the
victimwas sexual |y assaulted.
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of the clunmp of hair (which was gone by the tinme counsel got
into the case) <cannot and does not amunt to deficient
performance. Even if counsel had discovered the absence of the
hair, the posture of the case would not be different than it now
is. Guzman has not shown bad faith in connection with the hair
evi dence, and that is dispositive of the issue because bad faith
coul d not have been shown at the time of trial, either. In the
absence of bad faith, which Guzman cannot establish, there is no
basis for relief, and, consequently, no basis for relief on
i neffective assistance of counsel grounds.
V. THE PROSECUTORI AL M SCONDUCT CLAI M

On pages 75-79 of his brief, Guzman argues that he is
entitled to relief based upon “inproper conduct” on the part of
the prosecutor. This claim which was ClaimVl in Guzman’s Rul e
3.850 motion, was denied on procedural bar grounds by the
col l ateral proceeding trial court. (R605-6). That ruling is
correct, is in accord with settled Florida |aw, and should not
be disturbed because it is supported by conpetent substanti al
evi dence.

In denying relief on this claim the trial court stated:

Def endant clainms that the State inproperly brought out

the fact that Cronin had been adm nistered a pol ygraph

exam nati on by conpoundi ng counsel’s i neffectiveness for

introducing the letter witten by Cronin which

referenced the exam nation. Defendant also clains that

the State elicited inproper and inadm ssible evidence
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from Yarbrough regarding Defendant’s collateral crine
of drug use and/or possession. This Court finds that the
i nstant clai mis based on prosecutorial m sconduct which
is not cognizable in a Rule 3.850 nmotion for
postconviction relief because it attenpts to raise
matters that could have or should have bee raised on
direct appeal. Therefore, it is procedurally barred from
consi deration. See Brown v. State, 755 So. 2d 616, 621
(Fla. 2000) (citing Ubinv. State, 714 So. 2d 411, 418
(Fla. 1998)); Teffeteller v. Dugger, 734 So. 2d 1009,
1022-23 (Fla. 1999); Robinson v. State, 707 So. 2d 688,
697-707 (Fla. 1998); Maharaj v. State, 684 So. 2d 726
(Fla. 1996); Reed v. State, 640 So. 2d 1094, 1095 (Fl a.
1994); Johnson v. State, 593 So. 2d 206 (Fla. 1992);
Kelley v. State, 569 So. 2d 754 (Fla. 1990); see al so,
Fla. R Crim P. 3.850(c).

(R606). The disposition on procedural bar grounds is a correct
application of Florida law, and the |ower court should be
affirmed in all respects.

To the extent that further discussion of this claimis
necessary, Guzman has not even acknow edged that the trial court
denied relief on this claimon procedural bar grounds, nor has
he attenpted to explain why that procedural ruling is incorrect.
In the absence of any |egal argunent by Guzman addressing the
i ssue before this Court, there is no need for consideration of
the prosecutorial argunment claim In any event, Guzman's trial
was a bench trial, and judges are, of course, presuned to know
and follow the law. If any of the procedurally barred matters
are truly inproper, and the State does not concede that they

were, the trial court is presunmed not to have considered them
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See, e.g., Walton, supra. This claimis not a basis for relief.
CONCLUSI ON
VWHEREFORE, based wupon the foregoing argunents and
authorities, the Appellee respectfully requests that all
requested relief be denied.
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