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PRELI M NARY STATENMENT

Appel l ee, the State of Florida, the prosecuting authority
inthe trial court, will be referenced in this brief as
Appel | ee, the prosecution, or the State. Appellant, Robert
Beel er Power, the defendant in the trial court, will be
referenced in this brief as Appellant or by his proper nane.

The record on appeal consists of thirty consecutively
pagi nat ed vol unmes, which will be referenced by the letter “R,”
foll owed by any appropriate page nunmber. "IB" will designate
Appellant's Initial Brief, followed by any appropriate page
number .

Al'l bol d-type enphasis is supplied, and all other
enphasis is contained within original quotations unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The state accepts Power’s statenent of the case as being
generally accurate; however, as Power’s “statenent of the
facts” does not contain any facts, the State provides the
foll owi ng account of the first-degree nmurder, sexual battery,
ki dnappi ng of a child under the age of thirteen, arned
burglary of a dwelling, and armed robbery, omtted fromthe
initial brief.

This Court set out those facts as foll ows:

The conviction arises fromevents occurring on

Oct ober 6, 1987, when Frank MIler, a friend of the

Bare famly, arrived at the Bare home with his

daughter to pick up twelve-year-old Angeli Bare for
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school. \When he arrived, MI|Iler honked the horn
twice. He then glanced at the house where he saw a
man standing inside the doorway with his back to the
street. MIller assuned the man was Angeli's father
because he was approximately the sanme build. The
man made a gesture which MIler interpreted as
meaning for himto wait. MIller remained in his
car. \When he next | ooked, he noticed the front door
was closed with no one in sight. At approximtely
8:55 a.m, Angeli came out of her house and wal ked
down to the sidewalk to MIler's car. She
approached within three feet of the passenger side
of the car (the side closest to the house), and
stopped. At that point, MIler noticed that Angel
appeared very nervous.

Angeli told MIler that there was a man in the
house who she believed wanted to rob her. Angel
refused MIler's repeated requests to get into the
car because, she said, the man in the house woul d
kill all three of them MIller told Angeli that he
woul d get help and i medi ately drove the four bl ocks
back to his own house and called the Bares at work
and 911. Mller then drove back and parked four or
five houses away fromthe Bares' hone.

At approximately 9:10 a.m, Deputy Richard Welty
received a radio dispatch and drove to the Bare
home. En route, he was flagged down by MIIler who
rel ated what he saw. Ml ler described the man he
had seen as a white male with reddish hair. M. and
Ms. Bare, who had just arrived, stated that
Angel i's biological father, who lived in California,
had reddi sh hair.

Deputy Welty went to the Bare home and searched
it but found nothing. After another officer
arrived, Welty went to check the field behind the
Bare home. Welty wal ked west into an area filled
with heavy brush and trees. He followed a path with
his revolver drawn in one hand and his two-way radio
in the other. When the footing becane treacherous,
Welty hol stered his gun as a safety precaution, and
proceeded down the path. Welty then noticed a white
mal e with sandy bl ond hair wal king casual |y through
the field. The man, who was wearing worn bl ue jeans
and a dungaree-style shirt, appeared to have a
sandwi ch in his right hand and was "hi gh-stepping”
t hrough the field toward a nearby construction site.

Because Welty was originally |ooking for a nman
with reddish hair, he called a fellow officer on the
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radio to ask for a better description from Frank
MIller. Wile talking on the radio, Wlty becane
unsure of his footing, |ooked down, and when he

| ooked up again, found hinself facing the man he had
seen earlier now pointing a gun at him Welty
subsequently identified the man as Robert Power.

Power told Welty to hand over his sidearm
Welty thrust his hands into the air and then slowy
reached for his pistol. Power then ordered Welty to
put his hands into the air once again and retrieved
Welty's pistol himself. Power asked Welty, "How
many ot hers are there?" Deputy Welty told Power
that there were "six deputies on the scene.” After
a | engthy pause, Power asked for and received
Welty's radio. Power then ordered the deputy to run
in the direction of the construction site and warned
him "If you turn around, I will kill you." Welty
j ogged about thirty feet, stopped, |ooked back, and
saw Power running west towards U S. 441. Angel
Bare's body was found in the same general direction
| ater that norning.

Welty ran back to the Bare honme and reported
that the culprit had his radio and service revol ver.
The police set up a perineter but were unable to
apprehend the fl eeing suspect.

It was late norning or early afternoon before
authorities found the body of Angeli Bare in the
tall grass of the field behind her hone. The body
was lying on its right side, gagged and "hog-tied"
by the wists and ankles. The body was nude from
t he wai st down. Lying nearby were her school books,
j acket, purse, and an enpty paper |unch bag.

O ficer Welty's service revolver was later found in
a wooded area near the canal

The autopsy revealed that the victins left eye
was bl ackened and that she had superficial
contusi ons on her neck. In the nmedical exam ner's
opi nion, the death of Angeli Bare resulted from
shock follow ng exsangui nati on due to the severance
of the right carotid artery. The artery was cut by
a stab wound on the right side of her neck. The
aut opsy also revealed injuries to the vagi nal and
anal area. The doctor estimated that these injuries
were the result of the insertion of an oversized
forei gn object, perhaps a human penis. The doctor
approxi mated the tinme of death as within thirty
m nutes of 9:15 a.m The crine | ab serol ogi st found
no senmen on the victims underwear. Vaginal,
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rectal, and oral swabs reveal ed no spernmatozoa.
Bl ood stains found on the victims underwear were
the sanme bl ood type as that of the victim

Poli ce conducted a thorough search of the Bare
home. They found no signs of a struggle or forced
entry. Angeli's bank had been pried open and a
screwdriver was found in the kitchen sink. None of
the latent prints found by the crime scene

techni ci ans mat ched Robert Power. Lat ent
fingerprints found on Officer Welty's service
revol ver also did not match Robert Power. Pol i ce

found no |atent fingerprints of any kind on the
victims body. According to the State's experts,
however, three pubic hairs from Angeli's bedspread
wer e indistinguishable from Power's known pubic
hai rs, and one pubic hair fromAngeli's fitted bed
sheet was indistinguishable from Power's.
Additionally, a single hair recovered during the
aut opsy from Angeli's pubic area was

i ndi stingui shable from Power's pubic hair.

The State's experts agreed that a nunber of head
hai rs of unknown origin found in the sheets of
Angeli's bedding did not match Power's. Nunerous
hairs recovered fromthe beddi ng and cl ot hi ng
remai ned unidentified at the tinme of trial.

Approxi mately ten days after the murder, O ficer
Welty identified a photograph of Robert Power as the
man who robbed himin the field. A SWAT team
executed a search warrant at the residence of Robert
Power, who lived at the house with his nother, her
youngest daughter, her el dest son, that son's wife,
and their three children. Robert Power was found
hiding in the attic and was arrested. Police seized
a maroon duffle bag fromthe attic that was close to
Power. The duffle bag contained a pistol, sonme
ammuni tion, a pair of tan driving gloves, a red
bandanna, at |east three documents wi th Robert
Power's nane on them and a folding knife.

Police also found a box in the front bedroom
contai ning various electronic parts, one of which
contained a serial nunber corresponding to the
serial nunber of the radio that was taken from
Deputy Welty. An exhaustive exam nation of the box
reveal ed nunerous | atent fingerprints, none of which
mat ched Robert Power's. The crime |ab was unable to
find any useful latent prints on the radio parts
inside the box. Police seized sone green, hooded
sweat shirts and several denimwork shirts fromthe
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front bedroom According to the State's experts,
two of three head hairs recovered fromthe
sweatshirts were consistent with Angeli Bare's.

The jury found Power guilty of first-degree
mur der, sexual battery, kidnapping of a child under
the age of thirteen, armed burglary of a dwelling,
and arnmed robbery. The jury [unani nously]
recomended death for the hom cide.

Power v. State, 605 So.2d 856, 858-60 (Fla. 1992).

SUMVARY OF ARGUMENT

1. Power cannot show entitlement to reversal on the instant

i neffective assistance of counsel claimas there is conpetent,
substanti al evidence to support the trial court’s finding that
counsel sufficiently prepared for the presentati on of
mtigation prior to Power’s waiver, and that Power reasonably
under st ood what he was waiving and its ram fications and hence
was able to make an informed, intelligent decision.
Notwi t hstanding the failure to denonstrate deficient
performance, Power cannot establish the prejudice prong under

Strickland because it is not reasonably probable, given the

nature of all the additional mtigation, that this altered

pi cture would have led to the inposition of a life sentence,
out wei ghing the nmultiple substantial aggravators at issue in
this case.

2. Power cannot show entitlenment to relief on his “inproper
shackling” claim because to the extent he is challenging the
trial court’s alleged order shackling himin front of the
jury, that claimis procedurally barred; and, to the extent he

is claimng ineffective assistance of counsel for failing to



object to the “shackling,” there is conpetent, substanti al
evi dence to support the trial court’s finding that Power did
not present any witnesses to prove that he was shackl ed or
restrained in view of the jury in any way during the trial.
3. Power cannot show entitlenment to relief on his
“interviewing jurors” claim because to the extent he is
claimng his rights were violated due to his inability to
interview jurors, the trial court correctly found that claim
procedurally barred; and, to the extent he is claimnmng

i neffective assistance of postconviction counsel, the trial
court correctly found that claimnot cognizable in this

pr oceedi ng.

4. Power cannot show error on the part of the trial court on
the argunent before this Court, that the order was not found
in the defense files, as that was not the argunment made bel ow.
Mor eover, Power cannot show error by the trial court as he
failed to come forward with any evidence that the O fice of
the State Attorney was involved in any way in witing the
order or that they had any ex parte contact with the judge.
5. Power’s allegation of an inconplete and inaccurate record
is not cognizable in the instant action because it was raised
and deci ded on direct appeal.

6. In this claim Power sinply presents bare bones clains of
i neffective assistance counsel. Power nmakes no attenpt to
address the trial court’s rulings that these clains have

al ready been found neritless by this Court in this case on



direct appeal - or in another case equally controlling the
trial court’s resolution of the claim Therefore, Power has
utterly failed to show any entitlenent to relief on these

cl ai nms.

7. Gven Petitioner’s conplete failure to address the trial
court’s ruling on his claimof inmproperly introduced non-
statutory aggravating circunmstances, there has been no show ng
that the trial court erroneously found this claimprocedurally
barred and wi thout nmerit.

8. As the alleged failure of the trial court to consider

m tigating evidence could have been raised on direct appeal,
the trial court correctly found this claimprocedurally
barred.

9. Power’s substantive claimof prosecutorial m sconduct is
procedurally barred. Further, notw thstanding the form of the
argument, Power has failed to show that any of the statenents
to which no objection was raised, or the conbined effect of
them warranted the granting of a new trial.

10. Power’s argunent that the jury was inmproperly instructed
on flight is procedurally barred, inaccurate, and neritless.
Thus, no entitlenment to relief has been, or can be,
denonstr at ed.

11. Power argues that execution by electrocution and/or |ethal
injection constitutes cruel and unusual puni shnent under the
constitutions of both Florida and the United States, and

asserts that he is raising the instant issue to preserve the



arguments as to the constitutionality of the death penalty.
The State does not concede that this cursory argunent
preserves any issue for further review, however, as argued, no
response i s otherw se necessary.
12. Power argues that he is insane to be executed, and that he
is raising the instant unripe claimto preserve it for federal
review. Power’s claimis not subject to federal review unless
and until it is ripe and exhausted in the State courts.
13. As Power has failed to brief and explain what the alleged
cunul ative errors are, and what their inpact is on this case,
this claimis waived.
ARGUMENT
Jurisdiction

This Court has jurisdiction pursuant to Article V,

section 3(b)(1) of the Florida Constitution.
| SSUE |

WHETHER POVNER' S TRI AL COUNSEL FAI LED TO ADEQUATELY

| NVESTI GATE, PREPARE, AND PRESENT M TI GATI ON

EVI DENCE; AND, WHETHER POVWER S TRI AL COUNSEL FAI LED

TO DETERM NE THAT POVWER S WAI VER OF THE PRESENTATI ON

OF M TI GATI ON EVI DENCE WAS KNOW NG, | NTELLI GENT, AND

VOLUNTARY?*

Statenment of the Issue
Appel | ee restates the issue because Appellant’s

formulation is not posed in the formof a neutral question

whi ch franmes the issue to be decided by this Court.

! In the interest of conpleteness, and for ease of
review, the State’s will address the instant issue follow ng
the format used by the trial court.
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St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment

Appel | ant alleges that: “M. Power received ineffective
assi stance of counsel because his trial attorney failed to
obtain an adequate nental health eval uation and background on
M. Power for [the] penalty phase. M. Power failed to nake a
knowi ng and intelligent waiver of his rights at the penalty
phase. Trial counsel was ineffective for failing to
investigate his client’s capability to nake that waiver, and
for failing to, at least, proffer that evidence to the court.”
(1B, 12).

The |l egal test to be enployed by a court review ng clains
of ineffective assistance of counsel was set out by the United

States Suprenme Court in Strickland v. Washington, 104 S.Ct.

2052, 2065 (1984); accord Wllianms v. Taylor, 120 S.Ct. 1495

(2000) (recent decision affirmng that nmerits of ineffective

assi stance claimare squarely governed by Strickland). The




United States Suprenme Court articulated the test in the
foll owi ng way:

A convicted defendant’'s claimthat counsel's
assi stance was so defective as to require reversa
of a conviction . . . has two conmponents. First, the
def endant nust show that counsel's performnce was
deficient. This requires showi ng that counsel nade
errors so serious that counsel was not functioning
as the "counsel" guaranteed the defendant by the
Si xth Amendnent. Second, the defendant nust show
that the deficient performance prejudiced the
def ense. This requires showi ng that counsel's
errors were so serious as to deprive the defendant
of a fair trial, a trial whose result is reliable.
Unl ess a def endant makes both show ngs, it cannot be
said that the conviction . . . resulted froma
breakdown in the adversary process that renders the
result unreliable.

Strickland, 466 U. S. at 687.

Thus, in order to prove ineffective assistance of
counsel, a defendant nust establish that (1) counsel's
performance was deficient and (2) there exists a reasonable
probability that but for counsel's unprofessional errors the
results of the proceeding would be different. Further, unless
a defendant makes both showings it cannot be said that the
conviction resulted froma breakdown of the adversary process

that renders the result unreliable. Strickland.

In a capital case, this two-part test applies to
claims of ineffective assistance of counsel during
t he sentencing phase, as well as the guilt phase of
the trial, because a "capital sentencing proceedi ng
: is sufficiently like a trial in its adversari al
format and in the existence of standards for
decision ... that counsel's role in the proceeding
is conparable to counsel's role at trial--to ensure
that the adversarial testing process works to
produce a just result under the standards governing
decision."” Collier v. Turpin, 177 F.3d 1184, 1198
(11th Cir.1999) (quoting Strickland, 466 U S. at
686-87, 104 S.Ct. 2052).
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Grayson v. Thonpson, 257 F.3d 1194, 1215 (11t" Cir. 2001).

Below, the trial court applied Strickland to Petitioner’s

claim's) of ineffectiveness of counsel. (R, 3734). More
specifically, the circuit court addressed the instant clain(s)
and concl uded:

CLAIM V
A. Failure to adequately investigate, prepare,
and present Power's mtigation evidence

M. Power alleges counsel was ineffective for failing
to adequately investigate, prepare, and present
m tigation evidence. He asserts that counsel failed to
provide himw th a conpetent nental health expert who
woul d have conducted an appropriate exam nation and
assisted in evaluation, preparation, and presentation
of his defense. He discusses his docunented nenta

problens and cites the evaluation submtted during a
Sem nole County trial which outlined his nmanic

depr essi on, risk for sui ci de, t reat ment with
medi cat i on, hi story of "huffing” gasoline, and
nmot her's ingestion of alcohol during her pregnancy
with him |In addition, he details the abusive,

i npoveri shed environnent in which he was raised and
the nmental states of sone of his famly nenmbers. M.
Power contends that his famly and friends were
avai lable and willing to provide mtigation and that
records were avail able, had counsel sought them out.

In its Response, the State counters that the record
shows M. Power was fully informed on this point and
instructed his trial defense counsel not to present
background and nental health information. The State
cites to hearings in which defense counsel and M.
Power hinself told the court that M. Power did not
want to present testinmony of his famly or about his
background because doing so would be tantanmount to an
adm ssion of guilt.

The only witness presented by the defense during the
penalty phase was Dr. M chael Radel et who testified as
to M. Power's |ack of future dangerousness and the
hi gh cost of executing defendant versus sentenci ng him
to life in prison. No personal background or nenta

health experts testified. However, this failure to
i nvestigate and present mtigation my have been the
result of restrictions M. Power placed on defense
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counsel. The defense filed a demand for , discovery
early in the case. (R 2698-99). Counsel filed a
motion to permt the defense to hire a private
i nvesti gator as wel | as a forensic
psychiatri st/ psychologist to aid defense counsel in
preparation of its defenses. (R 2822-23, 2902-03).
After the guilt phase of the trial, defense counsel
told the court that it did not want to participate in
di scovery regarding the penalty phase. (R 2106). The
State then wundertook to investigate M. Power's
background, and the court file shows that the State
sent a nunber of letters to defense counsel attaching
various material.® The State deposed both M. Power's
fat her, Robert Power, Sr., and brother, WIlIliam Gary
Power, with the defense in attendance.

6 See Lerner letter to Blankner, dated
6/ 20/ 90, filed 6/25/90, attaching M.
Power's California prison records; Lerner
letter to Blankner, dated 7/10/90, filed
7/ 25/ 90, attaching M. Power's Osceol a
County school response to request for
records and 7/10/90 report frominvesti gator
Anmy Harnon re: interview of Wayne and Nat han

Groves ; Lerner letter to Blankner, dated
7/ 10/ 90, filed 7/25/90, attaching M.
Power's California prison nedical and
psychiatric records; Ler ner letter to
Bl ankner, dated 7/10/90, filed 7/25/90,
attaching \Y/ g Power ' s Sout h Carolina

Departnment of Probation, etc. records; Lener
letter to Blankner, dated 7/25/90, filed
8/ 1/ 90, att achi ng three reports of
| nvesti gat or Any Hannon (one whi ch concer ned
M. Power's California prison records, one
whi ch referenced \Y/ g Power ' s huf fi ng
gasoline fumes, and one which referenced
ot her psychiatric, nmedical and i ncarceration
information on M. Power).

In addition, the State filed a notion for a
neurol ogi cal examto be perforned on M. Power at the
county's expense. (R 3181-83). At the hearing onthis
nmotion, conducted July 12, 1990, defense counsel
indicated that M. Power did not wish to present
mtigation evidence. (R 3336). The State contended
that in its role to see that justice was done and to
insure effective assistance of counsel, it still
wanted the exam (R 336-37). Defense counsel argued
that M. Power's position all along in the case was
that he was innocent of these charges and to present
mtigating evidence would, in M. Power's opinion
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make it appear that he was either admtting or
conceding his guilt. (R 3338). The court granted the
nmotion, nevertheless. (R 3338, 3179-80). Afterward,
the judge cleared the courtroom for an in canera
hearing. (R 3345). In the hearing, the judge and
def endant had the follow ng exchange:

Judge: Ckay. M. Blankner - M. Power, M.
Bl ankner has indicated to nme that you
did not-it is your desire not to
present any mitigating circunstances.

The reason being that to present any
mtigating circunstances, would sonehow
be tantampunt to an adm ssion of, or
guilt in this case. Is that your
position, sir?

Def endant : An adm ssion or a justification for
sonething that can't be justified. Yes,
that's my position.

(R 3352, transcript of in camera hearing 7/12/90,
pgs. 2-3). The judge took tinme to explain the penalty
phase to M. Power and to warn himthat presenting no
mtigating testinmony would place himin a hazardous
position. The judge also stated that defense counsel
believed there were mtigating circunmstances which
should be presented, and that a special jury
instruction could be drafted by the court to allay M.
Power's fears that the jury would hold the
presentation of mtigating evidence against him M.
Power stated that he had no questions. (R 3352, pg.
7).

Later, during a hearing set by the State for
per petuation of the nedical exam ner's testinmony for
the penalty phase, the State noted its concern that
t he defense had not yet filed anything to show it was
preparing for the penalty phase. (R 3329). The State
asserted there was no indication that the defense was
following up on records it had received fromthe State
dealing with mtigation issues, and requested anot her
in canmera hearing on this issue. (R 3329). During
t hat hearing, conducted October 11, 1990, the judge
agai n addressed the status of mtigation investigation
in the case:

M. Blankner: ...As far as presenting witnesses
t hrough M. Power's famly, how!| would
like to present, or in my opinion,
would be helpful in a mtigating
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Def endant :

ci rcunmst ance, M. Power has advised ne
a couple weeks ago that he does not
wish us to present that evidence at
this time. He doesn't think that it's
particularly hel pful in his case. It is
his position that he is innocent. That
if it's mtigation, it still tends to
| eave an inference in anybody's m nd,
as far as he's concerned, that he is
clearly guilty.

There are argunents he wishes me to
make and he may very well, testify
hi msel f at the hearing regarding
certain matters that the State intends
to produce. But he does not wish to
have his fam |y and his background with
regard to living with them and what
occurred during his life, brought up at
this point. And he - therefore, | have
not supplied the State with a w tness
l'ist.

Now, the State has taken the deposition
of his father, they've taken deposition
of Billy Power; they have listed the
ot her Power relatives,

i ncluding his mother. They know those
people so they can't really say they're
prejudi ced. And |I've advised themthat

if it came to it, and | can convince
M. Power that | could, | would present
his nmother as well. But at this point,

there are no other relatives that |
woul d present. If they wish to attenpt
to take her deposition, that is fine.
|'ve advised them that she may refuse
to testify about certain mtters -
al t hough 1" massum ng she coul d be held
in contenpt for not so doing. But
that's the situation we are in right
Now.

Am | correct, M . Power? Did |
accurately State it? What the court is
concerned with is that, is that a few
years from now, what the prosecutor
state. That this will come up and we
didn't -

| heard what he said.
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M . Bl ankner: In the penalty phase of the case.
Judge: M. Power, do you -

M . Bl ankner:

| advised the court and |
would i ke M. Power to know
|'"ve advised the court to
know it's \Y g Power' s
defense, and he has a right
to present what he wants as
l ong as he's conpetent and
sane and makes that decision
knowi ngly, it's his privilege
to present what he w shes and
what -

(R 3333, transcript of in canera hearing 10/11/90,
pgs. 3-5).

The court again advised M. Power of the danger of
refusing to present mtigation and of his right to do
so even though defense counsel thought it was in M.
Power's best interest to go forward wth the
migginvitressss M. RPver sSgedardesefa nadcd  reoocs Tre jude then futhe qetiaed
M. Power:
Judge: ... \What about the presentation
of witnesses? And you fam |y nenbers.
Your attorney indicated that he thinks
that's going to be very hel pful in your

behal f.
Def endant : | disagree.
Judge: Ckay
M . Bl ankner: He has a right to.
Judge: As | ong as you do. But as |ong as you

do that know ngly, and you understand
that his failure to present them at
some time in the future will not be
grounds for you com ng back to set

asi de any verdict that the, or

any judgnent that nmay be rendered.

Def endant : | fully understand that.

Judge: Okay. And you thoroughly discussed
what they could testify to, pro and
con, how it would help you and how
it would hurt you.
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M . Bl ankner: To be frank, | have tal ked to al
them In fact, M. Power's nother
tal ked tone at | ength, before this
case cane up, in the previous case.
So that's why | was keenly interested
in the information. And | can
understand why he feels the way he
feels. And I think it is a matter of
judgment and a matter of, of, of
tactics, to some extent. | think it
woul d be hel pful. And |I've said that
all along and he knows that. But he
knows what - why | think it would be
hel pful and we have gone over it at
| ength and |'ve talked to his nother
at length. She won't talk to ne any
nore about it and, and to ny
i nvestigator. But the one tine he
contacted her, she said she will deny
ever having told me what she told ne.
And that's her privilege at this point.

Def endant : That was at ny request because |
informed her that | didn't want to
present them as w tnesses and asked
her not to speak any further about
t hings regarding nmy case or ny past.

Judge: Ckay

M . Bl ankner: | know if M. Power changes his
position, she would tell nme what
she told nme before.

(R 3333, pgs. 7-9).

Both the judge and defense counsel continued to
explain to M. Power why the mtigation-, testinony
would be helpful in this case and enphasized the
j eopardy M. Power was placing hinmself in for failing
to present this testinony. The judge stated:

Judge: . jUSt want you to understand
t hat you're not going to be able to
cone back later and say, | changed

my mnd. | think it would be better
and nmy attorney shoul d have presented
t hose. Your attorney clearly

i ndi cated he wants to present those
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and it's your decision not to do so
at this point.

Def endant : | understand that.

Judge: Ckay. And we have afforded you every
opportunity to try and protect
your concern about a tacit adm ssion here.

(R 3333, pgs. 12-13).

At the penalty phase, defense counsel planned to have
corrections officers testify, but he informed the court
that M. Power did not want themto do so:

M. Jaeger:

We have consulted with our client
at Il ength about his matter. He has
deci ded that he does not want us
to call the correctional officers
at this point. After consulting
and talking the mtter over at
length, that's his decision. |
believe that's a decision M.
Power certainly has a right to
make. And M. Power has used his
cognitive skills in making that
decision in withing the pros and
cons. | think he has done so in
his best interest.

Judge: M. Power, you have thoroughly
di scussed this with you attorneys?
Def endant : | have.

Judge: They have advised you? G ven their
advi ce.

Def endant : They have

Judge: You're satisfied with your decision at
this point?

Def endant : | am
Judge: You do not intend to then present the
W tnesses that you have been ,

subpoenaed as part - as far as the
corrections officers?
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Def endant : That's correct.
(R 24443(sic)-44).7

7 I n addi tion, M. Power actively
partici pated in t he di scussi on about
m tigators on which the court would instruct
the jury. (R 2552-56). The State expressed
concern about the striking of mtigating
circunstances by the defense, but the court
agreed that some should be stricken since
t hey could al nost be seen as aggravators if
no evidence was presented to support them
(R 2554). Simlarly, in the guilt phase the
defense stated, and M. Power  hinsel f
i ndi cated, that M. Power did not want the
jury to be instructed on any | esser included
of fenses. (R 1817-19, 1838-40, 2097-98).
Finally, M. Power indicated on the record
several tines during the case that he had no
conplaints to put on the record about the
evi dence generally presented in his case.
(R 1808, 2100-02, 2565-66).

Cenerally, relevant factors for reviewof a claimlike
this one include counsel's failure to investigate and
present available mtigating evidence, along with the
reasons for not doing so. Rose 675 So. 2d at 571. M.
Power's restrictions on counsel nust taken into
consi deration when determ ning whether counsel was
ineffective in failing to investigate and prepare
mtigating evidence. In Rutherford v. State 727 So. 2d
216, 225 (Fla. 1998), the Florida Suprenme Court held
that trial counsel did not provide ineffective
assi stance during the penalty phase of capital nurder
trial by failing to investigate, devel op, and present
mtigating evidence regarding defendant's harsh
chil dhood and his Vietnam war experience. There, the
court noted:

the trial court found no deficiency because
"any failure to pr esent addi ti onal
mtigating testinony [in this regard was]
nore the responsibility of M. Rutherford
than his counsel. He refused to help his
counsel devel op mtigation C [ and]
insisted on pursuing the defense of
i nnocence." Moreover, he not only refused to
cooper at e, but actually encouraged his
parents not to speak with def ense
i nvestigators. The trial court concluded
that "[g]l]iven the |imtations created by M.
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Rut herford's refusal to assist in a viable
def ense, counsel nmde reasonable tactica
decisions with respect to the presentation
of m tigating evi dence about M.
Rut herford's entire background inclusive of
his chil dhood and war record.”

ld. at 225. The Florida Supreme Court found M.
Rut herford's uncooperativeness at trial discredited
his claim that counsel was deficient for not
i nvestigating and presenting mtigation regarding his
harsh chil dhood and mlitary history.

At the evidentiary hearing, M. Blankner testified
t hat he spoke with M. Power's fam |y, obtained school
records, obt ai ned t he California prison and
psychiatric records; spoke-with= California nental
health experts who treated M. Power, and spoke with
Dr:-Merikangas after -reviewing his report. He also
hired a private investigator to investigate w tnesses
for the penalty phase, despite M. Power's objections.
However, M. Power continuously stated he would not
allow M. Blankner to present evidence of his
chil dhood sexual abuse, neglect, drug use, or nental
problenms in mtigation. M. Power articul ated tacti cal
and strategic reasons for his decision, and counsel
was obliged to follow his instructions. The record is
clear that M. Power was adequately advised of the
dangers of his decision and even encouraged to abandon
it in favor of allow ng counsel to present nitigating
evidence. In the face of such urging even by the trial
j udge on two separate occasions, M. Power steadfastly
refused. He cannot now cl ai m counsel was ineffective
for following his own explicit instructions.

B. Failure to determ ne whether Power's
wai ver of presenting mtigation evidence
was knowi ng, intelligent, and voluntary

M. Power clainms that counsel should not have blindly
followed is waiver of an i nvestigation into
ci rcunmst ances whi ch m ght have provided mtigation for
t he penalty phase. He asserts that he was incapabl e of
maki ng any valid waiver of his rights because of his
ment al deficiencies, and argues that counsel was aware
or should have been aware that he was unable to make
any knowing and intelligent waiver due to his
depressi on and organi ¢ brain damage. I n Koon v. Dueeer.
619 So. 2d 246, 250 (Fla. 1993), the court addressed
t he appropriate procedure for trial courts to follow
when a capital mnurder defendant w shes to waive the
presentation of mtigating evidence in a penalty phase:
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When a defendant, against his counsel's
advice, refuses to permt the presentation
of mtigating evidence I N the penalty phase,
counsel nust informthe court on the record
of the defendant's decision. Counsel nust
i ndi cat e whet her, based on hi s
i nvestigation, he reasonably believes there
to be mtigating evidence that could be
presented and what that evidence would be.
The court should then require the defendant
to confirm on the record that his counsel
has di scussed these matters with him and
despite counsel's recomendati on, he w shes
to waive presentation of penalty phase
evi dence.

As not ed above, during the in camera hearings defense
counsel indicated he had nade sonme investigation and
believed that it would be in M. Power's best interest
to present certain mtigating evidence. The judge al so
inquired into M. Power's ability to know ngly and
intelligently waive the presentation of mtigating
evi dence:

Judge: ... M. Powers indicated a know edge
of crimnal justice in the trial
trial. court process throughout this

" m sure that he's naking a, what he
believes to be a wi se decision. But

| just caution himthat it may not

be his best decision. But, if it is, |
want it clearly on the record it's his
deci sion know edgeably made and -
you're not on any nedication at this
point, are you?

Def endant : No, sir.

Judge: Your mind is clear?

Def endant : I n my opinion.

Judge: It m ght be?

Def endant : No, | said in my opinion.

Judge: I n your opinion.

M . Bl ankner: In his opinion, his mnd is clear.
Judge: You' re not hearing voices?
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Def endant : No, |' m not.

Judge: Ckay.

M. Bl anker: He's not under any certain nedical
treatnment at all.

Judge: | understand that.

M . Bl ankner: As long as |'ve know M. Power, he

did not appear, whenever | talked
to him to need nedical treatnent.

Judge: Appears extrenely rational.
M . Bl ankner: Yes, sir.
(R 3333, pgs. 12-13).

Thus, the record seens to refute any contention that
M. Power did not knowingly and intelligently waive
his right to present mtigating evidence. However
agai n, since there was such a clear lack of mtigation
presented in this case, this issue was addressed
during the evidentiary hearing. Therefore, coll ateral
counsel presented expert testinmony to support its
contention that M. Power was not in a position to
knowi ngly and intelligently waive the presentation of
mtigation at his penalty phase.

Dr. Janmes Meri kangas, a psychol ogi st and neur ol ogi st
testified that he conducted a brief evaluation at the
Osceol a County Jail in 1987 at the Osceol a County Jaill
and found M. Power to be quite depressed. He
expl ai ned depression interferes wth a person's
judgnments and "whol e cognitive electoral process."” He
recommended additional testing to detect brain danage
or dysfunction and stressed the need for nmedical,
school, and jail records as well as interviews with
famly nmenbers. However, he was never contacted
further by defense counsel.

Dr. Thomas Hyde, a behavioral neurologist, testified
t hat he had conducted an extensive intervieww th M.
Power for the evidentiary hearing, review ng numerous
background materials and speaking with M. Power's
not her. He found several abnormalities that suggested
severe frontal |obe dysfunction, which would have
affected reasoning and inpulse control. He also
concl uded that M. Power suffered frommjor recurrent
depressi on and post |taamatic-stress - disorder, al
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of which would have cl ouded his judgnent and i npaired
his reasoning ability. He added that M. Power's
i npai rments woul d probably not have been apparent to
a |lay observer, and collateral counsel argues it was
i npossi bl e for counsel to accurately gauge themon his
own.

Dr. Barry Crown, a clinical psychologist, also
exam ned M. Power for the evidentiary hearing. He
found significant neuropsychological deficits and
i npai rments indicative of brain damage, which woul d
have resulted in difficulties in reasoning, judgnent,
and appreciation of |ong-term consequences. Dr. Faye
Sul tan, another clinical psychologist, testified that
she had reviewed M. Power's school and prison records
and spoken with his famly nenbers, |earning details
of his sexual abuse by Grady H ghsm th, physical abuse

by his father, his mother's nental illness, his
mal nutrition and drug abuse, and the overall chaotic
and disturbed nature of I|ife in his honme. She
concluded he suffered from brain damage and nmjor
depr essi on, severe recurrent wi t hout psychotic

features, so he would have been incapable of naking
rati onal deci sions.

Dr. WIIliam Anderson, a deputy nedical exam ner,
testified that toxic agents such as those i nhal ed when
huf fi ng gasoline can alter the brain, change behavi or
patterns, and cause psychosis.

Dr. Sidney Merin exam ned M. Power for the State in
preparation for the evidentiary hearing. He conceded
t hat depression can inpact a person's ability to make
choices, but testified that he found M. Power
suffered only from an "illusion of depression." He
adm ni stered various tests but because his data was
i nconpl ete, the other experts who testified for M.
Power were unable to interpret it or respond
adequately to his concl usions.

Dr. M chael Gutman conducted a conpetency eval uation
in 1988 and augnmented it with a, review of records
supplied prior to the hearing. He testified that in
his opinion, M. Power was conpetent to waive
mtigation. However, he did not interview M. Power in
person again in preparation for the evidentiary
heari ng.

Col | ateral counsel also presented a number of other
w tnesses, friends and famly nenbers, who testified
that they would have been available to present
mtigating evidence in the formof details about M.
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Power's dysfunctional fam |y background, includingthe
poverty, physical and sexual abuse, negl ect, and drug
use. These wi tnesses included his brother, Russel
Power; cousin, David Wite; sister, Kinberly Power;
cousin, Anna Chestnut; maternal aunt, Joanne Fl ores;
brother, M chael Parton; and two investigators, Jeff
Wal sh and Paul Mann.

Col | ateral counsel argues that its experts conducted
live interviews rather than nerely relying on a review
of records. Counsel further argues it is inpossibleto
tell whether M. Power knew in detail the substance of
the mtigation he was waiving, because it is not set
forth on the record, even in the in canmera hearings.
Col | ateral counsel has submtted a great deal of very
conpelling information which the jury should indeed
have heard prior to rendering 1its sentencing
recommendation, and its experts were nuch nore
conpelling and credible than those presented by the
St ate.

Nevert hel ess, this court also finds that M. Power was
firmand unwavering in his decisionto refuse to allow
counsel to present mtigation, and that he was capabl e
of making this decision in a reasoned, well-inforned
manner. While the experts indicated his history and
psychol ogi cal problenms may have affected his ability
to nmake rational deci sions, that retrospective
di agnosis appears to be belied by the record,
particularly the transcripts of the July and Cctober
1990 in camera hearings, in which M. Power shows
himself to be an active participant in his defense
team insistent upon proclaimng his innocence, and
capabl e of articulating his preferred strategy and his
rational e for that strategy.

Finally, throughout the course of the evidentiary
heari ngs conducted in January and April 2001, this
court had the opportunity to observe M. Power in
person. At all times, he appeared to be alert and
intelligent, he was engaged in the proceedings and
frequently conmunicated with his attorneys. G anted,
many years have passed since the date of the trial

but this court adds its own observations to those of
t he doctors who have al so recently exam ned M. Power
to arrive at a final <conclusion on his overal

conpetence. While he was certainly nust have been
affected by the trauma of his childhood and by his
psychol ogical inpairnents, he was still reasonably
capabl e of making an informed waiver of mtigation. In
the final analysis, it was not a wi se deci sion he made
when he chose to waive mtigation, but it was his to
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make and counsel was not ineffective for follow ng his
instructions. See Koon v. Dugger, 619 So. 2d 246 (Fl a.
1993).
(R 3719-32).
Initially, the State points out that Power’s trial
counsel cannot be deened deficient for failing to foresee
subsequent case | aw that may have benefitted Power. See

Anderson v. State, 822 So.2d 1261, 1268 (Fla. 2002) (hol di ng

that “[T]rial counsel cannot be deenmed deficient for failing
to foresee Koon.) Yet Power is before this Court seeking
reversal, in large part, based upon this Court’s ruling in

Mihammad v. State, 782 So.2d 343 (Fla. 2001). (1B, 12, 66-67).

However, “[i]t is clear that Miuhammd is not applicable to the
i nstant case because it was decided on January 18, 2001 -
[over ten years] after [Power's] sentencing on November [8,

1990].” Ccha v. State, 826 So.2d 956, 962 (Fla. 2002)(noting

t hat the Muhanmmad opi nion specified that the PSI requirenment
was prospective only). Therefore the State will restrict its
argunment to addressi ng whet her counsel provided reasonably
effective assistance at the tinme of Power’s trial and

sent enci ng.

I n Anderson, this Court addressed a claimof ineffective
assi stance of counsel for allegedly failing to nake a conpl ete
record regarding mtigation witness testinony that could have
been presented, after the defendant had explicitly waived his
right to present mitigating evidence. Anderson, 822 So.2d at

1268. After noting that counsel could not be deenmed deficient
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for failing to foresee Koon, this Court concluded that there
was no error in the trial court’s summary denial of the claim
because the record concl usively denonstrated conpliance wth
t he procedure that Koon later held nmust be foll owed when a
def endant wai ves the presentation of mtigating evidence. |d.
The trial court below correctly reached a simlar result.

As in Anderson, counsel proffered the witnesses? that he
beli eved could have benefitted Power, and the trial court
engaged in an on-the-record coll oquy concerning his wish to
wai ve presentation of penalty phase evidence. Additionally,
the instant record shows that Counsel informed the court that
he had di scussed at length the possible mtigating evidence,
including the nmental mtigation, with Power prior to the
hearings. (R, pp. 3722-25 & State’s Exhibit 2, pp. 6-7). As
such, the instant record nore than satisfies the standard

counsel was held to by this Court in Anderson. Anderson, 822

So.2d at 1268.

Regar di ng Power’s conpetence to waive the presentation of
mtigation evidence, Dr. Gutnman testified that he eval uated
Power on March 20, 1988, at the request of the circuit judge.
(R, 1123). Dr. Gutman testified that:

Well, in the Mental Status Exam nation, he, he

Showed, he was -- he was in jail garb, he carried a

| arge portfolio of |egal papers into the interview

room he had blonde hair, tattoos on his arm his
speech was rational, spontaneous and strai ght

2l ncl udi ng nmenbers of Power’'s family, who were no |onger
cooperating pursuant to instructions from Power.
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forward, his nmood was neutral to serious, his

t hought processes were goal directed and | ogical and
hi s t hought content showed no psychotic synptons
such as halluci nations, delusions, tangenti al

t hi nki ng, ideas of reference. He was know edgeabl e
about his legal issues and he responded to
guestioni ng concerning the type of sentence he could
get, what outcomes could occur, assisting his
counsel in his own defense and he was able to relate
to nme information, although he chose not to talk

about the alleged offense, he did -- was able to
tal k about other issues dealing with his crimna
defense. So | felt that he was able -- he was

conpetent to proceed and able to assist counsel in
hi s own defense.

(R, 1124-25, & Defense Exhibit 4 (Gutman’s Report)).

Further, Dr. Merin exam ned Power on COctober 3, 2000;
and, when questioned whether he had an opinion within a
reasonabl e degree of psychol ogical certainty as to Power’s
mental status at the time that Judge Formet held his two in
canera hearings with himwhere inquiry was made into why M.
Powers was deciding not to present nental health status and
fam |y background mtigation, Dr. Merin testified that: “he
was quite capable of reasoning, of making decisions, he was
free of debilitating mental or enotional problens at that tinme
and at that tinme was quite capable and free to make the
deci sions as he would have liked.” (R, 1012). Dr. Merin also
testified that he:

found nothing in his history, the docunents that I

reviewed that would constitute the basis for him

havi ng made judgnents on the basis of sonme

significant nmental inmpairnment. | would add, and

under st andi ng that he arose out of what we now refer

to as a dysfunctional fam |y but he was making

deci sions pretty nmuch all through his life,

deci sions fromhis earliest years and those

deci sions were self-serving, they were not bizarre,

they did not reflect any, any psychotic thought
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processes but they were decisions he was maki ng that

he considered to be avail able and appropriate for

hi msel f.

(R, 1012).

Al t hough the trial court found the defense experts
testimony “nmore conpelling” and credi ble, the court added its
own observations to those of the doctors who had al so recently
exam ned M. Power to arrive at a final conclusion on Power’s
overal |l conpetence. The trial court concluded that “[w]hile he
was (sic) certainly nmust have been affected by the traum of
his chil dhood and by his psychol ogi cal inmpairnments, he was
still reasonably capabl e of making an infornmed waiver of
mtigation. In the final analysis, it was not a w se decision
he made when he chose to waive mtigation, but it was his to
make and counsel was not ineffective for following his
instructions.” (R, 3732). The reports and testinony of Dr.

Gut man and Dr. Merin support the trial court’s concl usion.

Theref ore, Power cannot show entitlenment to reversal on
the instant claim's) as there is conpetent, substanti al
evi dence to support the trial court’s finding that counsel
sufficiently prepared for the presentation of mitigation prior
to Power’s waiver, and that Power reasonably understood what
he was waiving and its ram fications and hence was able to

make an informed, intelligent decision. Anderson v. State, 822

So.2d 1261 (Fla. 2002); Koon v. Dugger, 619 So. 2d 246 (Fla.

1993) .
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Notwi t hstanding the failure to denonstrate deficient
performance, Power cannot establish the prejudi ce prong under

Strickland because “it is not reasonably probable, given the

nature of all the additional mtigation, that this *altered
pi cture would have led to the inposition of a |life sentence,
out wei ghing the multiple substantial aggravators® at issue in

this case. Sweet v. State, 810 So.2d 854, 866 (Fla. 2002)

(quoting Rutherford v. State, 727 So.2d 216, 226 (Fla. 1998)).

Power was not deprived of a reliable penalty proceeding. 1d.
| SSUE | |

VWHETHER PONER' S TRI AL COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO OBJECT TO, AND THEREBY PRESERVE, THE

ALLEGED “ SHACKLI NG OF MR. PONER I N FRONT OF THE

JURY?”

Statenment of the Issue

Appel | ee restates the issue because Appellant’s
formulation is not posed in the formof a neutral question
which frames the issue to be decided by this Court.

St andard of Review

The standard of review applied in reviewing a trial

court’s application of the law to a Florida Rule of Crimna

Procedure 3.850 notion follow ng an evidentiary hearing is

t wo- pronged: "’ The appellate court nust defer to the trial

3(1) the defendant was previously convicted of a felony
i nvolving the use or threat of violence; (2) the hom cide was
commtted while the defendant was engaged in the comm ssion of
the crimes of sexual battery, burglary, and kidnapping; (3)
the hom ci de was especially heinous, atrocious, or cruel....
Power, 605 So.2d at 860.
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court's findings on factual issues but nmust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” State v.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
After finding the issue of excessive security
procedural ly barred because it was al ready addressed on direct
appeal, the circuit court addressed the instant claimand
f ound:

M. Power also clainms counsel was ineffective
for failing to object to inproper shackling or
excessive security neasures. This clai mwas
addressed at the evidentiary hearing. However, he
did not present any witnesses to prove that he was
shackl ed or restrained in any way during the trial.
M . Bl ankner testified on M. Power's behalf but
admtted that he could not renmenber. The State
presented witnesses - Lee County Deputy Sheriff
Robert B. Forrest |11, trial clerk Patrice Riggall
and court reporter Jackie Folk - who refuted M.
Power's claims. Deputy Forrest, who was present
during the entire trial, testified that he discussed
security nmeasures with the judge, who was adamant
that M. Power not be tried in shackles. As a
result, M. Power was not in shackles during either
the guilt or penalty phases. Ms. Riggall also
testified that the judge nade it clear he did not
want M. Power wearing shackles in the courtroom
because he did not want the jury to see them She
said the Lee County deputies were not happy about
this arrangenent but deferred to the w shes of the
j udge, who was very stern on this point. She was at
the trial every day and did not see M. Power in
shackles. Finally, Ms. Folk testified that she, too,
was famliar with the judge's procedures. She, too,
was at the trial every day and did not see M. Power
i n shackl es.

(R, 3760-61).
Al t hough Power clainms that “Wesley Bl ankner testified
that he remenbered M. Power being shackled during the tri al
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and recall ed an apron around the defense table to prohibit the
jury fromseeing M. Power shackled,” (IB, 73), the record
actually reflects that Bl ankner testified as follows:

Q Ckay. Also like to ask you if you have any
recollection of M. Power being shackl ed during
this trial?

A Yes

VWhat is you recollection?

A | remenmber couple things during this trial.
There was a tinme he was shackled, if |I’m not
incorrect, in the trial.

* % %

Q Do you recall if M. Power’s shackles, |
think they were | eg shackles, hands free?

A | can’t tell you for sure. W would want
his hands free. Whether [the] court did it
down there or not I don't know. | believe

they were but if M. Powers would have much
better nmenory than | woul d.

Q Do you recall if M. Power’s shackles could
be heard during the trial behind the apron?

A No. | would hope not. | couldn’'t guarantee
one way or the other. If we thought there
had been any problem we woul d have noved
for mstrial |ike we did about the gun.

(R, 1455) (enphasi s supplied).

Clearly, Blankner’s testinony did not include any
definite recollection in support of the specifics of the
instant allegation of inproper shackling. However, he did
testify that if he had thought the shackling was a problem he
woul d have noved for a mstrial.

Next, Power represents to this Court that “Judge Nancy

Clark, a State witness, testified that she renmenbered that M.
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Power was shackled on his feet.” (IB, 74). However, that is a
m srepresentation of the record. The record actually reflects
that Judge Clark testified as follows:
Q During the course of the trial, do you
remenber one way or the other as to whether
or not M. Power was shackled or not? Do
you renmenber that issue com ng up?
A No. | don’t renenber. | can - | can recal
that | don’t renmenber being visually
shackl ed under - with his hands on display
but I can’'t say if he - ny conmopn sense
tells me he woul d have been shackled with
his feet but I do not recall that.
(R, 1112-13). Clearly, Judge Clark’s testinmony did not include
any recollection in support of the instant allegation of
i nproper shackling.

Power uses his version of the above testinony to assert
that “[b]ecause of the discrepancy in the testinony, the only
way to resolve this issue is to interview the jurors and
determine if the shackling influenced their decision in any
way.” (1B, 75). The weakness with this argunent is that the
only discrepancy is between Power’s version of the record and
the record.

Power cannot show entitlement to relief on the instant
claim because to the extent he is challenging the trial
court’s alleged shackling of Power, that claimis procedurally
barred; and, to the extent he is claimng ineffective
assi stance of counsel for failing to object to the

“shackling,” there is conpetent, substantial evidence to

support the trial court’s finding that Power “did not present
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any witnesses to prove that he was shackled or restrained in

any way during the trial.” (R, 3760).

| SSUE 111
VWHETHER POVER' S CLAI M REGARDI NG HI'S | NABI LI TY TO
| NTERVI EW JURORS | S A CLAI M COGNI ZABLE I N THE
| NSTANT ACTI ON?
Statement of the Issue
Appel | ee restates the issue because Appellant’s

formulation is not posed in the formof a neutral question

which frames the issue to be decided by this Court.

St andard of Review
The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimna
Procedure 3.850 notion follow ng an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial
court's findings on factual issues but nmust review the court's
ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State

v. Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
Ar gunment
Power argues that “[t]he failure to allow M. Power the
ability to interview jurors is a denial of access to the
courts of this state under article |, section 21 of the
Fl orida Constitution. Rule Regulating the Florida Bar 4-

3.5(d)(4) is unconstitutional on both state and federal
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grounds.” (1B, 77). The circuit court addressed the instant
cl ai m and concl uded:

The Florida Suprenme Court has held this claim
procedurally barred if not raised on direct appeal.
Ragsdal e v. State, 720 So. 2d 203, 205 (Fla. 1998).
Further, the court has also cautioned agai nst
permtting jury interviews to support all egations
for postconviction relief. Johnson v. State, 593 So.
2d 206, 210 (Fla. 1992), cert. denied, 506 U S. 839
(1992). However, there are methods by which jurors
may be interviewed. See Baptist Hosp. of Mam, Inc.
v. Mater, 579 So. 2d 97, 100 (Fla. 1991) (inquiry
of jurors after trial is never perm ssible unless
nmovi ng party has nade sworn factual allegations
that, if true, would require trial court to order
new trial using standard adopted by Supreme Court in
State v. Ham lton, 574 So. 2d 124 (Fla. 1991),
hol di ng that noving parties first nust establish
actual juror m sconduct in juror interview and once
that is done, noving party is entitled to new tri al
unl ess opposing party can denonstrate that there is
no reasonable possibility the juror m sconduct
affected verdict). M. Power's allegations do not
reach this standard. All of the occurrences raised
in this claimwhich my have prejudicially
i nfluenced the jurors are issues which could have
been or were raised on direct appeal.

I n addition, any assertion of ineffective

counsel on this claimcould only point to

i neffective assistance of collateral counsel. Such a

claimis not cognizable in this proceedi ng. See

Lanbrix v. State, 698 So. 2d 247 (Fla. 1996), cert.

deni ed, 522 U. S. 1122 (1998) (clains of ineffective

assi stance of postconviction counsel do not present

a valid basis for relief).

(R, 3756-57).

Power cannot show entitlement to relief on the instant
claim because to the extent he is claimng his rights were
violated due to his inability to interview jurors, the trial
court correctly found that claimprocedurally barred; and, to
the extent he is claimng ineffective assistance of
postconviction counsel, the trial court correctly found that
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clai m not cogni zable in this proceedi ng. See Ragsdale v.

State, 720 So.2d 203, 206 n.2 (Fla. 1998); Lanbrix v. State,

698 So.2d 247 (Fla. 1996).

| SSUE |V

WHETHER POVNER' S TRI AL COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO OBJECT TO THE STATE' S ALLEGED PREPARATI ON

OF THE SENTENCI NG ORDER?

Statenment of the Issue

Appel | ee restates the i ssue because Appellant’s
formulation is not posed in the formof a neutral question
whi ch frames the issue to be decided by this Court.

St andard of Review

The standard of review applied in reviewing a trial
court’s application of the law to a Florida Rule of Crimnal
Procedure 3.850 notion following an evidentiary hearing is
t wo- pronged: "’ The appellate court nust defer to the trial

court's findings on factual issues but nmust review the court's

ultimate concl usions on the deficiency and prejudice prongs de

novo.’ Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State
v. lLewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
Ar gunment
Power argues that “[t]rial counsel was ineffective for
failing to object to the State’s preparation of the of the
sentencing order.” (1B, 82). The circuit court addressed the

i nstant cl ai mand concl uded:
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Certainly the appearance of an unsigned
sentencing order in the files of the State and
def ense attorneys can be explained in several ways.
It is equally conceivable that the trial judge
coul d have had ex parte contact with M. Power's
def ense counsel and asked that counsel to prepare
t he sentencing order since an unsigned copy was

found in his files, as well. However, this claimwas
addressed at the evidentiary hearing. The State
presented the testinony of prosecutors. Phillip

Townes and Nancy Cl ark, secretary Arlene Zayas,
court reporter Jackie Fol k Cunni ngham and tri al
clerk Patrice Riggall. M. Townes and Ms. Clark
testified that the prosecution team was out having
di nner the night before the order was read and had
no contact with the judge. Ms. Zayas testified that
she was not asked to prepare docunments of any kind
that night and that the prosecution teamdid not
even bring a typewiter with themto the penalty
phase of the trial. M. Cunninghamtestified that
the judge called her the night before the order was
read and asked her to proofread it because he had
been up all night preparing it. Finally, Ms. Riggall
testified that there were problenms getting the order
copi ed at the courthouse and that copies had to be
prepared for the trial attorneys and for the press.
Even M. Bl ankner testified that it would not have
been li ke the prosecutors to have engaged in such
conduct .

The trial judge, Gary Fornet, died in Decenber
1996. However, the testinmony of the others who took
part in the trial, as state attorneys or as court
support staff, clearly denonstrates there was no
i npropriety in the process of preparing the sentencing
order. All who testified refuted the allegation that
the Ofice of the State Attorney was involved in any
way in witing the order or that they had any ex parte
contact with the judge.

(R, 3733-34).

Initially, the State would note that although Power argues
to this Court, w thout any record support, that “an unsigned
sentencing order was found in the files of the State Attorney,

but was not found inthe files of the defense attorneys;” bel ow,

he asserted “[t]rial counsel was, or should have been aware, of
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the state’ s preparation of the sentencing order, since his files
al so contain a copy of the unsigned order.” (R, 2316 at n.5).
Thus, Power cannot show error on the part of the trial for
concl udi ng no deficiency had been denonstrated as the defense
file also contained an unsigned order, on the argunment before
this Court, that the order was not found in the defense files,
as that was not the argunment nmade bel ow. Moreover, Power cannot
show error by the trial court as he failed to cone forward with
any evidence “that the Ofice of the State Attorney was invol ved
in any way in witing the order or that they had any ex parte
contact with the judge.”
| SSUE V

WHETHER POWER S ALLEGATION OF AN | NCOWLETE AND
| NACCURATE RECORD |'S COGNI ZABLE I N THE | NSTANT ACTI ON?

St at ement of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which franes the
issue to be decided by this Court.

St andard of Review

The standard of review applied inreviewing atrial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nmust defer to the trial court's findings
on factual 1issues but nust review the court's ultimte
conclusions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
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Ar gunment
Power argues that there were several unrecorded si debars and
that the trial transcript is riddled with obvious typographical
errors that render the transcript nonsensical in places. (IB
82). The circuit court addressed this claimand concl uded:

Point XVI of the initial appellate brief addressee
M. Power's inability to have effective assistance of
counsel and full review due to the unreliability of
the trial transcript. The Florida Supreme Court
rejected this claimas neritless . Power, 605 So. 2d
at 864. Thus, it is procedurally barred. In addition,
counsel 's performance was not deficient for failing to
assure the record was conplete, since the Florida
Suprene Court found this argunment to be without nerit.
As for any claimthat appellate or collateral counsel
was ineffective due to not having a conplete record,
such a claimis not cognizable in these proceedi ngs.
See Lanbrix v. State, 698 So. 2d 247 (Fla. 1996),
cert. denied, 522 U S. 1122 (1998).

(R, 3763-64).
Regar di ng Power’s challenge to the trial transcript, as in

Walton, Power “‘in a strikingly direct fashion, sinply proceeds

in his postconviction appeal to reargue the precise claim

addressed by this Court’” in Power v. State, 605 So.2d 856, 864

(Fla. 1992). Walton v. State, 28 Fla. L. Weekly S183 (Fl a. Feb.

27, 2003). “Clearly, this type of reargunment is inproper, and
this claimis barred.” Id. Thus, Power, |ike Walton, cannot
show error on the part of the trial court for concluding this
aspect of the instant claimis barred.

Regar di ng Power’ s challenge to the transcript of the post-
conviction hearing, that aspect of the instant claim is not
sufficiently pled to allowthe formulati on of a response. O her
than claimng to have identified 78 errors bel ow, Power does not
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di scl ose what any of these alleged errors were or how he was
prejudiced by these alleged errors. “*The purpose of an
appellate brief is to present argunents in support of the points

on appeal .’ Duest v. Dugger, 555 So.2d 849, 852 (Fla.1990).

Because [Power’s] bare claimis unsupported by argunent, this
Court [should] affirn{] the trial court's summary denial of this

subclaim See Teffeteller v. Dugger, 734 So.2d 1009, 1020

(Fla.1999); Coolen v. State, 696 So.2d 738, 742 n. 2

(Fla.1997).” Lawrence v. State, 27 Fla. L. Wekly S877 (Fla.
Oct. 17, 2002).
| SSUE VI

WHETHER POWER' S TRI AL COUNSEL WAS | NEFFECTIVE FOR
FAI LI NG TO OBJECT TO “ CONSTI TUTI ONAL ERROR[ S] ?”

St at ement of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which frames the
issue to be decided by this Court.

St andard of Review

The standard of reviewappliedinr reviewing a trial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nust defer to the trial court's findings
on factual issues but nust review the court's wultimte
conclusions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
Ar gunment
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Power argues that his trial counsel was ineffective for
failing to object to the jury instructions regarding “A. HAC, B
Burden Shifting, C. Automatic Aggravating Circunstance.” (IB
83). The circuit court addressed these clainms and concl uded:

A. HAC

Point XV of the initial appellate brief argued
that the trial court erred in its consideration of
aggravating circunstances that were not supported by
t he evidence. The brief specifically asserted that the
State failed to prove beyond a reasonabl e doubt that
the murder of Angeli Bare was especially heinous,
atrocious, or cruel. The Florida Supreme Court found
no abuse of discretion in the court finding this
aggravat or. Power, 605 So. 2d at 863-64.

Further, point XVII of theinitial appellate brief
argued that 8921.141(5)(h), Florida Statutes, was
unconstitutionally vague and the jury instruction
t hereon did not provide adequat e gui dance. The Fl ori da
Suprenme Court found this claim neritless, noting
specifically that

[t]he trial court in this case instructed
the jury on this aggravating circunstance
using the limting construction adopted by
this Court in State v. Dixon, 283 So. 2d 1,
9 (Fla. 1973), cert. denied, 416 U S. 943
(1974), and approved by the United State
Suprenme Court in Proffitt v. Florida, 428
US 242 (1976). Consequently, the jury
instruction given in this case is not
unconstitutionally vague. See Fspinosa V.
Florida, 505 U S. 1079 (1992); Sochor .
Florida, 504 U S. 527 (1992) (Stevens,J.,
di ssenting).

Power, 605 So.2d at 864, n. 10. Thus, these clains are
procedural |y barred because they were rai sed on direct
appeal .

In addition, counsel's performance was not
deficient. On April 9, 1990, counsel filed a notion to
declare this portion of the death penalty statute
unconstitutional. (R 2853-68). After a hearing, the
court denied the nmotion. (R 2209-13, 2957). Counsel
again objected to the application of this aggravator
at the charge conference, but the court determ ned the
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instruction for the aggravator applied and the
instruction was given. (R 2537-45, 2564, 2592).
Def ense counsel even objected to the instruction again
after it was given. R 2596).

(R, 3754-55).
B. Burden Shifting

The Florida Suprene Court has held that simlar
claims were procedurally barred because they should
have been raised on direct appeal. See Ragsdale v.
State, 720 So. 2d 203, 205, n. 1-2 (Fla. 1998); Denps v.
Dugger, 714 So. 2d 365, 367 (Fla. 1998); Van Poyck v.
State, 694 So. Zd 686, 698-99, n.8 (Fla. 1997), cert.
denied, 522 U.S. 995 (1997) (claim contending that the
pr osecut ori al ar gument as wel | as the jury
instructions inmproperly shifted the burden of proof
during the penalty phase proceedi ngs shoul d have been
rai sed on direct appeal).

In addition, counsel's performance was not
deficient. On April 9, 1990, counsel filed a notion to
decl are 8921. 141, unconstitutional on the basis that,
as applied, the statute contained an unconstitutional
presunption of death. (R 2869-74). Counsel ably
argued the notion during a pretrial hearing. (R
2213-18). The lower court denied this nmotion on My
14, 1990. (R 2956). Counsel also argued during the
penalty phase charge conference that the weighing
instruction would lead the jury to believe that it
shoul d nerely count up the nunmbers of aggravators and
mtigators and conmpare. (R 2558-60). The | ower court
anmended the instruction as the defense requested to
note that the conparison would be qualitative, not
guantitative. (R 2560). That anended i nstructi on was
then given to the jury. (R 2594-95).

(R, 3737-38).
C. Automatic Aggravating Circunstance

Point XVII1 of the initial appellate brief raised
the issue of the automatic aggravator as part of the
argunment that Florida' s capital sentencing statute is
unconstitutional on its face and as applied. As noted
above, the Power court found the statute constitutional,
although it did not specifically address this
argument . Power, 605 So. 2d at 864. O her decisions of
the Florida Supreme Court have determned that this
argunment is procedurally barred when it has already
been raised on direct appeal. Parker v. State, 718 So.
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2d 744, 746 (Fla. 1998). Regardless, the Florida

Suprene Court has recently upheld this aggravator.

Hudson v. State, 708 So. 2d 256, 262 (Fla. 1998); Bl anco

v. State, 706 So. 2d 7, 11 (Fla. 1997).

I n addition, counsel's performance was not deficient.

On April 9, 1990, counsel filed a notion to declare

8921, 141, Florida Statutes, unconstitutional based on

this sane argunment: (R 2875-82). The parties argued

the nmotion at a pretrial hearing. (R 2224-25). The

nmotion was denied in an order entered May 22, 1990.

(R 2265, 3042). Counsel also objected to using this

aggravator for record purposes during the penalty

phase charge conference. (R 2535-36).

(R, 3743).

In his brief tothis Court, Power sinply presents bare bones
claims of ineffective assi stance counsel. Power makes no attenpt
to address the trial court’s rulings that these clainms have
already been found neritless by this Court in this case on
di rect appeal - or in another case equally controlling the tri al
court’s resolution of the claim Therefore, Power has utterly
failed to show any entitlenent to relief on these clains.

| SSUE VI |

WHETHER POVWER S ALLEGATI ON OF | MPROPERLY | NTRODUCED

NON- STATUTORY AGGRAVATI NG Cl RCUMSTANCES | S COGNI ZABLE

I N THE | NSTANT ACTI ON?

Statenment of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which frames the
i ssue to be decided by this Court.

St andard of Review

The standard of reviewappliedinr reviewing a trial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:

- 41 -



"’ The appellate court nust defer to the trial court's findings
on factual issues but nust review the court's ultimte
concl usions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).

Ar gunment
Power argues that the prosecutor inperm ssibly argued victim
i npact evidence based on the testinony of victins of a prior
crime. (IB, 85). The circuit court addressed this claim and
concl uded:

The statenment at issue was included within assistant
state attorney Townes' discussion of the heinous,
atroci ous, and cruel aggravator:

Judge is also going to instruct you that you
can consi der whether the crinme for which the
defendant is to be sentenced was especially
hei nous, atrocious and cruel. And he is
going to tell you what those words nean. |
think he is going to tell you that heinous
means extremely w ck, or shockingly evil. It
is for to search your hearts in the |ight of
society's value, and decide whether the
crimes against that child were extrenely
wi cked and shockingly evil, and whether it
is homcide, including the events that |ed
up to it, was extrenely w cked and
shockingly evil. He wll tell you that
atroci ous neans outrageously, w cked and
vile. He wll tell you that cruel neans
designed to inflict a high degree of pain
with utter indifference to or even enjoynent
of the suffering of others. What we do know
about the defendant is that he enjoyed the
suffering of others. Aneeli didn't survive
to tell wus what happened, but when we
listened to the stories of Ms. Wall ace, when
we listened to the testinony of the WAarden
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children, we realized that he takes pl easure
in infl

]
flicting pain.

(R 2575-76). [Enphasis added].

The Florida Supreme Court has held that such clains
shoul d be rai sed on direct appeal. See D az v. Dugger,
719 So. 2d 865, 868 (Fla. 1998) (claiminvolving use
of non-statutory aggravati ng factors f ound
procedurally barred); Torres Arbol eda v. Dugger, 636
So. 2d 1321, 1323 (Fla. 1994) (claim that prosecutor
i nproperly argued non-statutory aggravating factors
hel d procedurally barred). Here, the underlying issue
actually was raised on direct appeal. Point XV of the
initial appellate brief argued that the trial court
erred in considering aggravating circunstances which
were not supported by the evidence, and specifically
asserted the State failed to prove beyond a reasonabl e
doubt that the nurder was especially heinous,
atrocious, or cruel. The Florida Suprenme Court found
no abuse of discretion in the court's finding of this
aggravator. Power, 605 So. 2d at 863-64. Also, point
XVIl of the initial appellate brief argued that
8§921.141(5) (h), Fl ori da St at ut es, was
unconstitutionally vague and the jury instruction
t hereon did not provide adequat e gui dance. The Fl ori da
Suprenme Court also found this claim to be wthout
merit.

(R, 3738-79). The trial court properly found this claim
procedurally barred and without nmerit.

In his initial brief, Power sinply copied the argunent,
including the |l one sentence alleging “deficient assistance of
counsel ,” made in his third amended Rul e 3. 850 notion. (R, 2324-
25 & 1B, 84-85). However, “‘[t]he purpose of an appellate brief
is to present argunents in support of the points on appeal.’

Duest v. Dugger, 555 So.2d 849, 852 (Fla.1990). Because

[ Power’s] bare claim is unsupported by argument, this Court
[ should] affirn{] the trial court's sunmary denial of this

subclaim See Teffeteller v. Dugger, 734 So.2d 1009, 1020

(Fla.1999); Coolen v. State, 696 So.2d 738, 742 n. 2
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(Fla.1997).” Lawrence v. State, 27 Fla. L. Wekly S877 (Fla

Oct. 17, 2002).

Notwi t hstanding Power’s failure to provide an appellate
argument - argunment addressing the claimed errors in the trial
court’s ruling, the record shows, as outlined by the circuit
court:

Furt her nore, counsel's performance was not
deficient. Counsel did not object to the specific
statenment at issue in this claim but throughout the
guilt phase, he kept evidence and testinmony of M.
Power's prior crines, together with victim inpact
evi dence, away from the jury. On April 9, 1990,
counsel filed a notion to declare 8921.143, Florida
Statutes, unconstitutional as it related to victim
i npact evidence. (R 2883-86). After a pretrial
hearing, the trial court granted. this nmotion. (R
2218-19, 3004). In addition, when the State filed a
notice of intention to use collateral crines evidence,
counsel objected and after a hearing, the court
excluded nmention of collateral crinmes. (R 2914-40,
2995- 3003, 307, 2266-2322). The Florida Suprene Court
noted that the State was unsuccessful in attenpting to
i ntroduce evidence that M. Power had been convicted
of commtting other sexual batteries the nonth before
the present killing. Power, 609 So.2d at 861. Counsel
obj ected to various other statenents during the trial
which he felt violated the trial court's ruling on
collateral crinmes evidence. (R 1531, 1585-1602). In
addi ti on, counsel objected to the application of the
hei nous, atrocious, and cruel aggravator at the charge
conference, but the court determ ned the instruction
applied. (R 2537-45, 2564, 2592). Counsel even
objected to the instruction again after it was given.
(R 2596).

(R, 3739-40), that any claimof deficient performance by counsel
is without merit. Moreover, prejudice could never have been
established on this record.
| SSUE VI I |
WHETHER POWER' S CLAIM THAT THE TRI AL COURT FAILED TO
FI ND STATUTORY AND NON- STATUTORY M TI GATION IN THE
RECORD IS COGNI ZABLE I N THE | NSTANT ACTI ON?
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St atement of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which franes the
issue to be decided by this Court.

St andard of Review

The standard of reviewapplied in reviewing a trial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nmust defer to the trial court's findings
on factual 1issues but nust review the court's ultimte
concl usions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Power argues that “[t]he court erroneously failed to find
statutory and non-statutory mtigation on M. Power’s behal f.”

(1B, 85). The circuit court addressed this claimand concl uded:

Cenerally, aclaimthat a trial court erred by failing
to consider mtigating evidence nust be presented on
direct appeal. Rivera v. State, 717 So. 2d 477, 480
(Fla. 1998); Cherry v. State, 659 So. 2d 1069, 1071
(Fla. 1995). In addition, argunents that death penalty
is not effective as deterrent and that it costs state
nore to execute inmates than to incarcerate them for
life are political questions rather than relevant
concerns to be resolved during a trial. Johnson v.
State, 660 So. 2d 648, 663 (Fla. 1995), cert. deni ed,
517 U.S. 1159 (1996). M. Power has not adequately
all eged the failure of the court to consi der any ot her
m tigating circunstances.

(R, 3740).
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Power does not address the trial court’s finding that this
clai mwas barred because it could or should have been rai sed on
direct appeal. Nonetheless, as this Court recently held in

Cherry v. Moore, 27 Fla. L. Weekly S810 (Fla. Oct. 3, 2002), the

all eged failure to consider mtigating evidence was procedurally
barred because it was raised on direct appeal. Thus, it cannot
be argued that the alleged failure of the trial court to
consider mtigating evidence could not have been raised on
direct appeal in the instant case. As such, the trial court
correctly found this claimprocedurally barred.

| SSUE | X

WHETHER POWER S CLAI M OF PROSECUTORI AL M SCONDUCT 1S
COGNI ZABLE I N THE | NSTANT ACTI ON?

St atement of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which frames the
issue to be decided by this Court.

St andard of Review

The standard of reviewappliedinreviewing atrial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nust defer to the trial court's findings
on factual issues but nust review the court's wultimte
conclusions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).
Ar gunment
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Power argues that “[t]he prosecutor’s acts of m sconduct,
both individually and cunul atively, deprived M. Power of his
ri ght under the Sixth, Eighth, and Fourteenth Amendnents.” (1B
87). The circuit court addressed this claimand concl uded:

Point Il of the initial appellate brief raised the
i ssue of prosecut ori al m sconduct, specifically
asserting that the trial court erred in denying the
defense motion for mstrial when the, prosecutor
pointed out M. Power's failure to testify during
cl osing argunent. The Fl ori da Supreme Court found that
this error was harm ess under the circunstances of
this case: Power; 605 So. 2d at 861. Therefore, the
substance of this claim which cites several of these
prosecutorial m sconduct related errors, was rai sed on
direct appeal. See also LeCroy v. Dugger, 727 So. 2d
236, 241 (Fl a. 1998) (claim of prosecutori al
m sconduct hel d procedurally barred).

Counsel ' s performance was not deficient. Arguably, the

nmotion has not sufficiently alleged these numerous

transgressi ons. Neverthel ess, counsel did object to

the State's alleged coments on M. Power's right to

remain silent, and noved for a mstrial specifically

on that basis and generally on other prior coments of

the State. (R 1983-84). The court denied the notion

for mstrial. Counsel also objected to the State's

comments "I point to the defendant and | say he is

guilty as charged and the evidence shows it." (R

1985-87). The court sustained that objection.
(R, 3741-42).

Agai n, Power has sinply filed the exact argunent nade bel ow.
(R, 2328-34). So, not only does Power not address the trial
court’s ruling that this claimwas found harm ess by this Court
on direct appeal; he does not address how this claim differs
fromthe direct appeal claim or why any such variation could
not or should not have been raised on direct appeal, or why any
such variation would not al so have been found harnml ess by this

Court. Nonet hel ess, Power’s “substantive cl ai ms of prosecutori al

- 47 -



m sconduct could and should have been raised on direct appea
and thus are procedurally barred from consideration in a

post convi ction notion.” Spencer v. State, 28 Fla. L. Weekly S35

(Jan. 9, 2003).

Regardi ng an i neffective assistance of trial counsel claim
as argued below by the State, Power’s record excerpts, with no
cites provided, are taken out of context and, as such, are
insufficiently pled. For exanple, Power quotes the prosecutor’s
statenment that “[b]ecause a police officer’s interest is to see
justice done. He has got no interest in seeing innocent people
convicted.” (IB at 87). By not identifying the context in which
this statenment was nade, Power is attenpting to suggest inproper
bol stering of a State witness by the prosecutor. However, a
review of the record reveals that this coment was part of an
attenmpt to explain to the jury the forthcom ng instruction that
they take into consideration whether or not the w tness has an
interest in how the case is decided. (R, 1948). The prosecutor
went on to explain that the instruction was referencing
wi tnesses with personal stakes in the outcome of the case, not
necessarily the witnesses to the crime. (R, 1948-49). Thus, it
is not clear that the statements were even objectionable.
Further, the prosecutor’s statenment “l point to the defendant
and | say he is guilty as charged and the evidence shows it,”
was objected to by trial counsel, and the objection was
sustained by the trial court. (R, 1985). Power has failed to

show t hat any of the statenents, or the conbined effect of them
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warranted the granting of a new trial; therefore, it has not

been shown that, under the guidelines of Strickland, counsel’s

performance was deficient to the point of depriving Power of the
effective assistance of counsel.
| SSUE X

WHETHER POWER S CLAIM THAT THE JURY WAS | MPROPERLY

| NSTRUCTED ON FLIGHT IS COGNI ZABLE I N THE | NSTANT

ACTI ON?

Statement of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which franes the
issue to be decided by this Court.

St andard of Review

The standard of review applied in reviewing atrial court’s
application of the law to a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nust defer to the trial court's findings
on factual issues but nust review the court's wultimte

conclusions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment
Power’ s argunment consists of two sentences: (1)”This flight
instruction was inproper and it was error to give it to the
jury.” (2)”Trial counsel was ineffective for failing to object
to this inproper instruction.” (1B, 93). The circuit court

addressed this clai mand concl uded:
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Point IVintheinitial appellate brief addressed
the i ssue of the propriety of the trial court granting
the state's request for a jury instruction on flight.
In its opinion, the court stated:

Power's third point on appeal is that the
trial court erred in instructing the jury
on-flight-and in denying Power's request for
alimting instruction. The State maintained
that the flight instruction was warranted
because the evidence indicated that Power
ran away- after he robbed Welty in the field
behind the Bare hone. Def ense counsel
poi nted out that when Welty first spotted
Power, Power was walking casually. Thus,
def ense counsel asked the court to narrow
the flight instruction by inform ng the jury
that the instruction applied only to the
robbery of Welty because there was
i nsufficient evidence of flight from the
mur der, burgl ary, sexual battery, and
ki dnappi ng.

Power, 605 So. 2d at 861. The court held that while i
had recently abolished the flight instruction i
Fenelon v. State, 594 So. 2d 292 (Fla. 1992), givin
the instruction, even if error, was harnl ess beyond a
reasonable doubt in this case. |d Therefore, this
claimis procedurally barred because it was raised on
di rect appeal.

t
n
9

In addition, counsel's performance was not
deficient. Counsel objected to the instruction several
times. (R 1821, 1841-43, 1845, 1936-37, 2075). The
instruction was given at the end of the guilt phase,
at which tine counsel objected again. (R 2089, 2098).

(R, 3753-54).

As shown in the Circuit Court’s order, Power’s argunment to
this Court is procedurally barred, inaccurate, and neritless.
Thus, no entitlenment to relief has been denonstrat ed.

| SSUE XI
WHETHER FLORI DA'S DEATH PENALTY STATUTE

UNCONSTI TUTI ONALLY PERM TS CRUEL AND UNUSUAL
PUNI SHVENT?
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St atement of the Issue

Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which franes the
issue to be decided by this Court.

St andard of Review

The standard of reviewapplied in reviewing a trial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nmust defer to the trial court's findings
on factual 1issues but nust review the court's ultimte
concl usions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Wekly S1032 (Dec. 12, 2002).
Ar gunment

Power argues that “[e]xecution by electrocution and/or
| ethal injection constitutes cruel and unusual punishnment under
the constitutions of both Florida and the United States.” (IB
94). The circuit court addressed this claim and correctly
concluded: “Since the nmotion and response were filed, the
Fl ori da Suprene Court has issued |egislation establishing the
option of execution by lethal injection. See Sins v. State, 754
So. 2d 657, 664-665 (Fla. 2000). Therefore, this claimis noot.”
(R, 3764). Power does not attenpt to show error by the trial
court, and asserts that he is raising the instant issue to
preserve the arguments as to the constitutionality of the death

penalty. The State does not concede that this cursory argunment
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preserves any issue for further review, however, as argued, no
response i s otherw se necessary.
| SSUE XI |
WHETHER POANER' S UNRI PE CLAIM THAT HE IS
| NSANE TO BE EXECUTED EXHAUSTS ANY | SSUE FOR
FEDERAL REVI EWP
Statement of the Issue
Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which frames the
issue to be decided by this Court.
St andard of Review
The standard of review applied in reviewing atrial court’s
application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
""The appellate court nust defer to the trial court's findings
on factual issues but nust review the court's wultimte

conclusions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).

Ar gunment
Power argues that he is insane to be executed, and that he
is raising the instant unripe claimto preserve it for federal
review. (IB, 94). The circuit court addressed this claim and
concluded that it was insufficiently pled. (R, 3758).
Power cites to Stewart v. Martinez-Villareal, 118 S.Ct. 1618

(1998), to support his argunment that he nust raise this unripe
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claimto preserve it for review in future proceedings and in
federal court. (1B, 94). However, Martinez-Villareal’s “Ford”
claim was dism ssed as premature, not because he had not
exhausted state remedies, but because his execution was not
i mm nent and therefore his conpetency to be executed could not
be determ ned at that time. 1d. at 1622. Here, Power’s claimis
al so premature and not subject to federal review unless and
until it is ripe and exhausted in the State courts.
| SSUE XI 11

WHETHER POWER' S CUMJULATIVE ERROR CLAIM

ADEQUATELY EXPLAINS H S ARGUMENT TO ALLOW

REVI EW BY THI S COURT?

Statement of the Issue
Appel | ee restates the i ssue because Appellant’s fornul ati on
is not posed in the formof a neutral question which frames the
issue to be decided by this Court.
St andard of Review
The standard of reviewappliedinr reviewing a trial court’s

application of the lawto a Florida Rule of Crimnal Procedure
3.850 nmotion following an evidentiary hearing is two-pronged:
"’ The appellate court nust defer to the trial court's findings
on factual issues but nust review the court's ultimte
conclusions on the deficiency and prejudice prongs de novo.’

Bruno v. State, 807 So.2d 55, 62 (Fla.2001).” See State V.

Lewis, 27 Fla. L. Weekly S1032 (Dec. 12, 2002).

Ar gunment
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Power argues that he did not receive the fundanentally fair
trial to which he is entitled under the Eighth and Fourteenth
Amendnents. (1B, 95). The circuit court addressed this claimand
concluded that “[s]ince all of the foregoing clains have been
found to be without nerit [or procedurally barred], this claim
is likew se denied.” (R, 3765).

Notwi t hstanding the lack of nmerit to this claim as Power
has “failed to brief and explain what the alleged cunulative
errors are, and what their inpact is on this case., ... the
claimis waived.” Anderson v. State, 822 So.2d 1261, 1268 (Fl a.
2002) .

CONCLUSI ON

Based on the foregoing, all relief should be deni ed.
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