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| NTRODUCTI ON

Thi s petition for habeas corpusrelief isbeingfiledto address
substantial clainms of error under the Fourth, Fifth, Sixth, E ghth and
Fourteenth Amendnents to the United States Constitution, clains
denonstrating that M. Power was deprived of the ef fective assi stance
of counsel on direct appeal and t hat the proceedings that resultedin
hi s conviction and deat h sent ence vi ol at ed f undanental constitutional
guar ant ees.

Ctationstotherecordonthe direct appeal shall beas (R __ ).
Al'l other citations shall be self-explanatory.

JURI SDI CTI ON

Awrit of habeas corpus is an original proceedinginthis Court
governed by Fla. R App. P. 9.100. This Court has original
jurisdictionunder Fla. R App. P. 9.030(a)(3) and Article V, 83(b)(9),
Fl a. Const. The Florida Constitution guarantees that "[t]he wit of
habeas cor pus shall be grantabl e of right, freely and wi t hout cost."
Art. |, 813, Fla. Const.

REQUEST FOR ORAL ARGUMENT

M. Power requests oral argunent on this petition.

PROCEDURAL HI STORY

On February 24, 1989 the grand jury of Orange County, Florida
returned an i ndi ct nent agai nst M. Power i n which he was charged with

t he first-degree preneditated nmurder, sexual battery, ki dnapping, armed



burglary and armed robbery (R 2676-2678).

The j ury unani nousl y recommended a sent ence of death follow ng a
del ay of approximately five nonths after renderingits verdict inthe
guilt-innocence phase (R 3254). The trial court inposed a death
sent ence on Novenber 8, 1990 (R 3258-3271; 3272-3279). In addition,
M. Power was sentencedtolife inprisonnent onthe remaining charges
all to run consecutive to count two (R 3272-3279). It was not
designated in count Il whether it was concurrent or consecuti ve to any
ot her sentence. A | sentences were ordered to be served consecutiveto
any other active sentences (R 3272-3279).

On direct appeal, this Court struck the aggravati ng circunst ance
of cold, cal cul ated, and preneditated, but nonet hel ess, upheld M.

Power' s sentence of death. Power v. State, 605 So. 2d 856 (Fl a. 1992).

The United States Supreme Court denied a petition for wit of

certiorari on April 19, 1993. Power v. Florida, 113 S. C. 1863

(1993).

M. Power tinmely fieldhisinitial Rule 3.850 notion on June 27,
1994. Followi ng public records litigation, M. Power filed an anmended
Rul e 3. 850 notion on March 17, 1995 and athird and final amended Rul e
3.850 notion on November 23, 1998. The lower court granted an
evi denti ary hearing, which was hel d January and April 2001. The | ower
court denied all of M. Power's post-convictionclainms. Atinely

notice of appeal was filed. This petitionis tinmely filed.



CLAI M |
APPELLATE COUNSEL FAILED TO RAI SE ON DI RECT
APPEAL NUMEROUS MERI TORI QUS | SSUES THAT WARRANT
REVERSAL OF ElI THER OR BOTH THE CONVI CTI ON AND
SENTENCE OF DEATH.
A | NTRODUCTI ON
M. Power had the constitutional right tothe effective assi stance

of counsel for purposes of presenting his direct appeal tothis Court.

Stricklandv. Washi ngton, 466 U. S. 668 (1984). "Afirst appeal as of

right [ ] is not adjudicatedinaccordw th due process of lawif the
appel | ant does not have the effective assi stance of an attorney."

Evitts v. Lucey, 469 U. S. 387, 396 (1985). TheStrickland test applies

equally toineffectiveness all egations of trial counsel and appel |l ate

counsel. See Oazio v. Dugger, 876 F. 2d 1508 (11th Cir. 1989).

Because t he constitutional violations that occurred during M.
Power's trial were "obvious onthe record” and "l eaped out upon even a
casual reading of the transcript,” it cannot be said that the
"adversarial testing process workedin[M. Power's] direct appeal ."

Matire v. WAi nwight, 811 F. 2d 1430, 1438 (11th Gr. 1987). The | ack

of appel | ate advocacy on M. Power's behalf is simlar tothelack of
advocacy present in ot her cases in whichthis Court has granted habeas

corpus relief. WIlsonv. Wainwight, 474 So. 2d 1162 (Fl a. 1985).

Appel | ate counsel's failure to present the nmeritorious issues di scussed
inthis petitiondenonstrates that his representati on of M. Power

i nvol ved "serious and substanti al deficiencies." Fitzpatrick v.
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WAi nwright, 490 So. 2d 938, 940 (Fla. 1986). | ndi vi dual 'y and

cunmul atively, Barclay v. Wai nwright, 477 So. 2d 956, 959 (Fl a. 1984),

t he cl ains om tted by appel | at e counsel establishthat " confidencein

t he correctness and fairness of the result has been underm ned."
Wl son, 474 So. 2d at 1165 (enphasis in original). Inlight of the
serious reversible error that appel | ate counsel never raised, thereis
nor e t han a reasonabl e probabi l ity that t he out cone of t he appeal woul d
have been different, and a new direct appeal nust be ordered.
B. FAI LURE TO RAI SE PROSECUTORI AL M SCONDUCT

The prosecutors' acts of m sconduct, both individually and
cunul atively, deprived M. Power of his rights under the Sixth, Ei ghth,
and Fourteenth Amendnents.

When i nproper conduct by a prosecut or "perneates” a case, relief

is proper. Garciav. State, 622 So. 2d 1325 (Fl a. 1993); Nowi t zke v.

State, 572 So. 2d 1346 (Fla. 1990). The prosecutor repeatedly
made i nfl amrat ory, inproper, and prejudi cial comrents during his guilt-

i nnocence and penal ty phase cl osi ng argunents. During theguilt-

i nnocence phase, he argued:

You need to | ook to other evidence that you
specul ate or imgi ne m ght be out there.

Because a police officer'sinterest is to see
justice is done. He has got no interest in
seei ng i nnocent peopl e convicted.

(Inreferenceto defense witness, Dr. Hart) He
doesn' t even have a conpari son m croscope, | adi es
and gent| eman, whichis essential tothis kind of
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wor k.

The defendant's (sic) about the sanme size and
build as Gary Bare.

The defendant thought about killing Welty.

And you know, isn't that i nteresting? Wenthey
found the gun, there were no | atent prints except
Rick Welty's. Welty said he didn't see any
gl oves. But ]| think the evidenceis clear that
whoever did it had gl oves.

And, you know, we know who did it.

You r enmenber t he def ense openi ng st at enent ? Wat
was it the defense didn't say anyt hi ng about ?
The radi o.

What do these gloves tell us? Well, they tell
you a | ot about why there were no |l atents on t hat
gun that sonebody took from Welty.

(Referringtothe bagandits contents foundin
the attic) It was a nmurder kit, |adies and
gentl eman. There are gloves to get anay withit.
This is the knife. Maybe not this one, but one
like it, would have worked just fine to kill
Angel i Bare.

This is amurder kit, |adies and gentl eman. A
gun, aknife. Maybe it is not the knife. Maybe
it isnot thegloves. But they aretwo tool s of
a man who knows how to use them

Hi s npbst precious possessions.
He threw her away |i ke she was trash.

(Referring to whether M. Power's actions were
preneditated) You can't find otherw se fromthe
evi dence.

Nunber two. He killed her inthe comm ssi on of
a sexual battery. And, of course, you haveto
find that the evi dence answers Ves.
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Cccasional Iy, circunstances may suggest oneis
guilty of sonmething that they didn't do. But
when t he personis innocent, thosetwo or three
circunstances are easily explained away. The
murder kit...

| point tothe defendant and | say heis guilty
as charged and the evidence shows it.

Welty came and he told you the truth.

If Welty were aliar, he woul d have cone i n and
he woul d say well, | forgot totell Neil MDonal d
t here was a noustache. But what he said was |
didn't notice a noustache. And that's what he
said on the witness stand | ast week. He i s not
aliar and he didn't shade his story to make it
better for the state.

And | ook around this jury, selected randony.
And even just | ooking at your head hairs, very
fewof themare sosimlar that you woul dn't be
able to sort themout if you m xed themin.

(Referring to the hair exhibits) But we have
experts to explain evidence like this to you.
And what it nmeans. And Hart's not one.

(ReferringtoDr. Hart) Hi s inconpetenceis so
cl ear to everybody who was here inthis courtroom
when he testified.

(ReferringtoBill Power, M. Power's brother's
alibi) Prickett's got noreasontoliefor him

The def endant was t he one who doesn't. And after
all, no alibi is no alibi.

And t he ot her, there were sone questions | woul d

have |liked to have asked Billy Power. You
probably woul d have been interested in his
answers.

That he had a nurder kit.
(R 1943-1987; 2047-2076) (enphasi s added).
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The prosecutor's argunment viol ated Rul e 4-3. 4 of the Rul es of

Pr of essi onal Conduct, which says:

Al awyer shall not: (e) intrial, alludeto any
mat t er t he | awyer does not reasonably believeis

relevant or that wll not be supported by
adm ssi bl e evidence,...or state a personal
opinion as to the justness of a cause, the
credibility of a witness,...or the guilt or

i nnocence of an accused.

The conment s and ar gunent of the prosecutor were (1) not supported

by adm ssi bl e evi dence; (2) statenents of the prosecutor's personal

opinionastothe justness of aparticular matter; (3) comments onthe

credibility of witnesses; (4) coments on M. Power's right torenmain

silent; and/or (5) comments onthe guilt or i nnocence of M. Power.

InBertolotti v. State, 476 So. 2d 130 (Fl a. 1985), this Court

expressed

prosecutorial duty, propriety and restraint."” 476 So.

476 So.

its disgust with "...the continuing violations of

The proper exercise of closing argunent is to
review the evidence and to explicate those
i nf erences whi ch may reasonabl y be drawn fromt he
evi dence. Conversely, it nmust not be used to
i nfl ame t he m nds and passi ons of the jurors so
that their verdict refl ects an enoti onal response
tothe crinme or the defendant rather than the
| ogi cal anal ysis of the evidenceinlight of the
appl icable | aw.

2d at 134.

2d at

133.

"Under our | aw, the prosecutor has aduty to be fair, honorabl e

and just....[T]he prosecuting attorney ' nay prosecute w t h ear nest ness



and vi gor-indeed, he should do so. But, while he may stri ke hard

bl ows, he is not at liberty to strike foul ones.'" Boatw.ight v.

State, 452 So. 2d 666, 667 (Fla. 4th DCA 1984), citing, Berger v.

United States, 55S. Ct. 629 (1935). "It is elenmental in our systemof

jurisprudence that thejuryisthe sole arbiter of thecredibility of

W tnesses. Boatwight, 452 So. 2d at 668. "A prosecutor nay not

ridicul e adefendant or his theory of defense, [citationomtted], or
express a personal belief inthe guilt of the accused.” Riley v.
State, 560 So. 2d 279 (Fla. 3d DCA 1990).

We are | i kew se awar e t hat t he ABA St andar ds of
Crimnal Justice Relating to Prosecution
Function, section 3-5.8 (1980), |abel as
"unpr of essional conduct' expression by a
prosecut or of his personal belief or opinionas
to the truth of falsity of any testinony or
evi dence of the guilt of the defendant. [footnote
omtted] That error was commtted by the tri al
court infailingto control the inproper closing
remar ks of the prosecutor, we are of one m nd.

Bass v. State, 547 So. 2d 680, 682 (Fla. 1st DCA 1989).

| npr oper prosecutorial remarks can constitute reversible error
when such remar ks may have prejudi ced and i nfluenced the jury into

findingthe defendant guilty. Riley v. State, 457 So. 2d 1084, 1086

(Fla. 4th DCA 1984). These conments were not only in poor taste and
unprof essional, but also highly inflammtory. Riley, 457 So. 2d at
1088. They also were cumul ative in nature.

The St ate made no attenpt to explainor justify these corments.
It isinproper torefer to extra-testinmonial facts during a final
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argument. Riley, 457 So. 2d at 1090.
The federal courts al so agree "...that m sconduct by a prosecuting
attorney in closing argunent may be grounds for reversing a

conviction." Brooks v. Kenp, 762 F.2d 1383, 1399 (11th Cir. 1985).

M. Power's right to due process andafair trial were underm ned
and viol ated by the prosecutor’'s inproper comments and cl osing
argument. Wil e appel | ate counsel rai sed the prosecutor's i nproper
referenceto M. Power's right not totestify, it was not set inthe
cont ext of the repeated i nstances of m sconduct that perneatedthe
guilt phase, to M. Power's substantial prejudice. (See, Initial Brief,
Argunent 11, pgs. 24-29).

Furthernmore, during the penalty phase cl osing argunment, the
prosecut or said,

...we are alnost at the end of the chain of
peopl e who have done their duty....|"' maski ng you
to do your duty...

| don't think youare afraid. | think, well, and
fear is not the reason for you to render any

deci si on here today.

| doubt that you will have forgotten the
pi ctures.

What this sentence i s about i s whet her the peopl e
of the State of Florida are going to follow
t hrough with the | aws t hat we have chosen for
our sel ves.

While we're tal ki ng about these convictions,
we' Il 1 ook inthe wi ndowat the Fearnnonger Shop.

VWhat we do know about t he def endant i s that he
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enj oyed t he suffering of others. Angeli didn't
survive to tell us what happened, but when we
listenedtothe stories of Ms. WAl |l ace, when we
listenedto thetestinony of the Warden chil dren,
we realizedthat he takes pleasureininflicting

pain.

...he likes to hear them crying.

"But sonetinmes experts overl ook things. And you
can rely on your own judgnment inthis. That's
your job. That's your duty to neke a decision.

(R 2567-2582) (enphasi s added).

These conment s constitute a conment on evi dence not i ntroduced at
trial or the penalty phase; are expressions of the prosecutor's
per sonal opinion or belief; and serve no useful purpose other thanto
pl ay upon t he prej udi ces and synpat hi es of the jury. These conments
wer e i nproper and violated M. Power's right to due process and afair
and inpartial trial. Appel |l ate counsel's failure to raise
pr osecutorial m sconduct was i neffective and M. Power was prej udi ced

by these inperm ssible inflammtory remarks. Relief is warranted.

C. MR. POVNER WAS DENI ED HI' S RI GHTS UNDER THE SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS VWHEN THE TRI AL COURT ALLOWED THE JURY TO HEAR
EVI DENCE | N DETAI L OF PRI OR FELONI ES OF WHI CH MR. POVWER HAD BEEN
CONVI CTED.

Over objection, thetrial court allowedthe statetointroduce
evi dence of the specific acts and occurrences that resultedin M.
Power' s convi ctions for prior violent felonies usedbythetrial court

i nsupport of its death sentence (R 2385; 2386-2427). Specifically,

thetrial court allowed Gerald Yeiter, Allison Evonne Wil | ace, Debra
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Mari e Warden, and Cindy Wardento testify beforethe jury duringthe
penal ty phase in detail as to specific actions onthe part of M. Power
of which he was convicted (R 2386-2427). The adm ssion of this
irrel evant evidence was exceedi ngly prejudicial and viol ated M.
Power's rights under the Eighth and Fourteenth Amendnents.

The evi dence was not rel evant, and assum ng its rel evance, its
prejudicial effect far outwei ghedits probative value. M. Power did
not rai se as amtigating circunstance no significant history of prior
crimnal activity. Thus, the evidence servedonly toinflanethejury

and of fered no probative value. InRhodes v. State, 547 So. 2d 1201

(Fla. 1989), this Court cautioned:

Al t hough thi s Court has approved the i ntroduction
of testinmony concerning the details of prior
f el ony convi ctions invol ving viol ence duringthe
penalty phase of a capital trial[citations
omtted], the line must be drawn when that
testimony is not relevant, gives rise to a
violation of adefendant's confrontationrights,
or the prejudicial val ue outwei ghs the probative
val ue. ...

The informati on presented to the jury did not
directly relate to the crine for which [ M.
Rhodes] was ontrial, but instead describedthe
physi cal and enoti onal trauma and suffering of
[other] victin]{s] of atotally collateral crine
commtted by [ M. Rhodes].

ld. at 1205 (enphasi s added).
In M. Power's case, the prejudicial effect of the evidence
clearly outwei ghedits probative value. "The adm ssi on of i nproper

col l ateral offense evidenceis presuned harnful." Holland v. State,
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636 So. 2d 1289 (1994).

Addi tionally, M. Power's right to due process was vi ol at ed
t hr ough t he adm ssi on of this evidence. "The Due Process Cl ause does
not all owthe execution of a person 'onthe basis of information which

he had no opportunity to deny or expl ai n. Si mons v. Sout h Carolina,

114 S. Ct. 2187 (1994). Appellate counsel's failuretoraisethis
i ssue constituted deficient perfornmance and resulted in substanti al

prejudice to M. Power. Relief is warranted.

D. APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE CUMULATI VE
ERROR.

M . Power di d not receive the fundanmentally fair trial to which
he was entitl ed under t he E ghth and Fourteenth Anrendnents. See Heath

v. Jones, 941 F. 2d 1126 (11th Cir. 1991); Derden v. McNeel, 38 F. 2d

605 (5th Cir. 1991). He was deprived due process because t he sheer
nunber and types of errorsinvolvedinhistrial, when considered as a
whol e, virtually dictated the sentence that he woul d receive.

InJones v. State, 569 So. 2d 1234 (Fl a. 1990), this Court vacated

a capital sentence and renmanded for a newsent enci ng proceedi ng before

ajury because of "cunul ative errors affectingthe penalty phase.” |d.

at 1235 (enphasi s added). InNow tzkev. State, 572 So. 2d 1346 (Fl a.

1990), cunul ative prosecutorial m sconduct was t he basis for a new
trial. When cunul ative errors exist the proper concern is whether:
even though there was conpetent substanti al
evi dence t o support a verdict...and even t hough

each of the all eged errors, standi ng al one, coul d
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be consi dered harm ess, the cunul ative ef f ect of
such errors was such as t o deny to def endant the
fair andinpartial trial that is theinalienable
right of all litigants inthis state and this
nation.

Jackson v. State, 575 So. 2d 181, 189 (Fla. 1991). See also Ellis v.

State, 622 So. 2d 991 (Fla. 1993) (new trial ordered because of

prejudice resulting fromcunul ative error); Taylor v. State, 640 So. 2d

1127 (Fla. 4th DCA 1994).

Thi s Court has consi stently enphasi zed t he uni queness of death as
a crimnal punishnment. Death is "an unusually severe puni shnment,
unusual inits pain, initsfinality, andinits enormty." Furnmanv.
Ceorgia, 408 U. S. 238, 287 (1972) (Brennan, J., concurring). It
differs froml esser sentences "not in degree but inkind. It is unique
initstotal irrevocability." |Id. at 306 (Stewart, J., concurring).
The severity of the sentence "nmandat es careful scrutiny inthereview

of any col orabl e clai mof error.” Zant v. Stephens, 462 U. S. 862, 885

(1983). Accordingly, the cunul ative effects of error nust be carefully
scrutinized in capital cases.

Aseries of errors may accunul ate a very real, prejudicial effect.
The burden remai ns onthe state to prove beyond a reasonabl e doubt t hat
t he i ndi vi dual and cumul ative errors did not affect the verdict and/ or

sentence. Chapman v. California, 386 U S. 18 (1967); State v.

DQilio, 491 So. 2d 1129 (Fla. 1986); Larkins v. State, 655 So. 2d 95

(Fla. 1995).
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These errors cannot be harm ess. Theresults of thetrial and
sentenci ng are not reliable. Appellate counsel was i neffective for
failing to raise this issue. Habeas Corpus relief must issue.

CLAI M I |
THIS COURT CONDUCTED A CONSTI TUTI ONALLY
| NADEQUATE PROPORTI ONALI TY REVI EWAND HARMLESS
ERROR ANALYSIS IN MR. POVWER S CASE.

The trial court in M. Power's caseinstructedthejury on four
aggravating circunstances; heinous, atrocious, or cruel; cold,
cal cul at ed and prenedi t at ed; previ ous conviction invol vingthe use or
t hreat of violence; and commtted during the comm ssi on of sexual
battery, burglary and ki dnappi ng (R 3258-3278). On direct appeal,
this Court struck the cold, cal cul at ed and prenedi t at ed aggravati ng
circunstance, findingthat M. Power had not denonstrated the required

"careful plan or prearranged desireto kill" See Power v. State 605

So. 2d 856, 864 (Fla. 1992). However, this Court then concl uded t hat:

Based on the evidence in this recordandthe | ack
of statutory and non-statutory mitigating
ci rcunst ances we concl ude that the trial court
woul d have i nposed t he sane sent ence wi t hout the
[ col d, cal cul ated and preneditated] aggravat or
and therefore find the error to be harm ess
beyond a reasonabl e doubt

Id at 865 (enphasi s added).
This Court's analysisis constitutionally inadequate for several

reasons. The harm ess error test was established by the nited States
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Suprenme Court in Chapman v. California, 386 U S. 18 (1967). For

constitutional error to be harm ess, the State nust show "beyond a
reasonabl e doubt that the error conpl ai ned of did not contributetothe

[ out cone] obtained."” Yates v. Evatt, 111 S. C. 1884 (1991), citing

Chapman v. California. The burden is on the State to show t he

harm essness of the error and to overcone a presunption of harm

Arizona v. Fulmnante, 111 S. Ct. 1246 (1991). If there is a

reasonabl e possibility that the constitutional error nm _ght have

contributedtothejury's recommendation, the error i s not harm ess
beyond a reasonabl e doubt and M. Power isentitledtorelief. Chapnan

v. California; Yates v. Evatt.

Fl ori da adopt ed t he Chapnman test inStatev. DQiilio, 491 So. 2d

1129 (Fl a. 1986), which held that the State as beneficiary of the error
nmust prove beyond a reasonabl e doubt that the error conpl ai ned of did
not contributetotheverdict, or alternatively stated, that thereis
no reasonabl e possibility that the error contributedto the conviction
or sentence.

Here, thereis areasonabl e probability that the error contri buted
to M. Power's deat h sentence bei ng upheld. As notedin M. Power's
initial brief appealing the denial of his Rule 3.850 nmotion,
substanti al and conpelling mtigation existed. However, dueto M.
Power's al | eged wai ver, which M. Power submts was not know ng,

intelligent or voluntary, these mtigating circunstances were not
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presented to the jury, the trial court or this Court. Absent the
i nval i d aggravating circunstance, it was i npossi ble for this Court to

conduct a proper proportionality review InMihamedv. State, 782 So.

2d, 343 (Fla. 2001) this Court noted:

In all capi t al cases this Court IS
constitutionally required to engage in a
t houghtful, deliberate proportionality reviewto
conpare thetotality of circunstances in a case
and to conpare it with other capital cases
Muhamred, 782 So. 2d at 363-4.
This Court al so noted that incases such as M. Power’s, involvinga
pur ported waiver of mtigation provide:
a perfect exanpl e of why the defendant's failure
to present mtigating evidence makes it
difficult, if not inpossible....toconparethe
aggravating and mtigatingcircunstancesinthis

case to those present in other death penalty
cases.

Id at 364.
Thus, even notwi thstanding the cold, cal cul ated and preneditated
aggravating circunstance, it was "i npossi bl e to conpar e t he aggravati ng
and mtigating circunstances inthis casetothose present in other
death penalty cases." 1d.

This Court' s inability toconduct a proper proportionality review

based on the record of M. Power's capital trial taints the entire

harm ess error anal ysis. This Court struck the cold, cal cul at ed and
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prenedi t at ed aggravati ng ci rcunst ance, whi ch this Court has recogni zed
as one of the wei ghti est aggravating circunstances in the Florida

capi tal sentencing scheme. See, Herringv. State, 580 So. 2d 135 (Fl a.

1991). Because the harm ess error analysis was itself based on a
fl awed proportionality review, it cannot stand.

In Cenmons v. Mssissippi, 110 S. C. 1441 (1990) t he Suprene

Court said:

An automatic rul e of affirmance i n a wei ghi ng
state [is] invalid under Lockett v. Ohio, 438
U S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d 973 (1978),
and Eddi ngs v. Okl ahoma, 455 U S. 104, 102 S. .
869, 71 L.Ed.2d 1 (1982), for it [does] not give
def endants the individualized treatnment that
woul d result fromactual rewei ghi ng of the m x of
mtigating factors and aggravati ng ci r cunst ances.

Id. at 1450. The anal ysis perfornmed by this Court anmounted to no nore
t han an automatic affirmance of M. Power's deat h sentence wi thout the
benefit of anindividualized determ nati on as to the appropri at eness of
the sentence. Relief is warranted.
CLAIM 111
FLORI DA' S CAPI TAL SENTENCI NG STATUTE VI OLATES THE

SI XTH AND FOURTEENTH AMENDVENTS UNDER APPRENDI V.
NEW JERSEY AND RI NG V. ARI ZONA.

In Ring v. Arizona, 122 S. Ct. 2428 (2002), the United States

Suprene Court hel d unconstitutional a capital sentencing schene t hat
makes i nposi ng a deat h sentence conti ngent upon the findi ng of an

aggravati ng ci rcunst ance and assi gns responsi bility for findingthat
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circunstance to the judge. The United States Suprene Court basedits

hol di ng and analysis inRingonits earlier decisionin_Apprendi v. New

Jersey, 530 U S. 466 (2000), in which it held that "[i]t is
unconstitutional for a legislature to renove fromthe jury the
assessnent of facts that i ncrease the prescribed range of penaltiesto
whi ch a crim nal defendant i s exposed." 1d. at 490 (quoti ngJones v.

United States, 526 U. S. 227, 252-253 (1999) (Stevens, J., concurring)).

Capi tal sentencing schemes such as Florida' s and Ari zona' s viol ate
the noticeandjurytrial rights guaranteed by the Si xth and Fourteenth
Amendnent s because they do not allowthe jury toreach averdict with
respect to an “aggravating fact [that] is an el ement of t he aggravat ed
crime” punishable by death. R ng, 122 S. O at 2446 (quoti ngApprendi,
530 U.S. at 501 (Thomms, J., concurring)).

Floridalawonly requires the judge to consi der the recommendati on
of amajority of thejury. Fla. Stat. sec. 921.141(3). In contrast,
no verdi ct may be rendered unless all of thetrial jurors concur init.
FlaR Crim P. 3.440. Neither the sentencing statute, this Court's
cases, nor thejuryinstructionsinM. Power’s case requiredthat all
jurors concur in finding any particul ar aggravati ng ci rcunstances, or
“Iw het her sufficient aggravating circunstances exist,” or “[w het her
sufficient aggravating circunstances exist which outweigh the

aggravating circunstances.” Fla. Stat. sec. 921.141(2).
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Because Fl orida |l awdoes not require that all jurors agree t hat
the St at e has proved any aggravati ng ci rcunst ance beyond a r easonabl e
doubt or to agree on the same aggravating circunmstances beyond a
reasonabl e doubt, or to agree on t he sane aggr avati ng ci r cunst ances
when advi si ng t hat "sufficient aggravating circunstances exist" to
recommend a death sentence, there is no way to say that the jury
rendered a verdict as to an aggravati ng ci rcunstance or the suffici ency
of them

As observed in Conbs, Florida | aw | eaves these matters to

specul ati on, Conmbs, 525 So. 2d at 859 (ShawJ. concurring) Thisis
especially pertinent to M. Power's case inwhichthis Court on direct
appeal struck the aggravating circunstance of col d, cal cul at ed and
prenmeditated. Thereis noway to knowhownany of the jurorsreliedon
this particul ar aggravating ci rcunstance as show ng t hat "sufficient
aggravating circumstances exist" to recommend a death sentence,
especially since the factual predicate of this circunstance was
essentially the same as t hat supportingthe "prior violent fel ony"
aggravating circunstance. Relief is warranted.

Furthernmore, M. Power's death sentence is unconstitutional
because the aggravating circunstances were not alleged in the

i ndi ct nent. InJones v. United States, 526 U. S. 227 (1999), the

United States Suprene Court hel d that “under the Due Process C ause of

the Fi fth Amendnment and t he notice and j ury guar ant ees of the Si xth
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Amendnent, any fact (other than prior conviction) that i ncreases the
maxi mum penalty for a crinme nust be charged in the indictnment,
submitted to a jury, and proven beyond a reasonabl e doubt.” Jones, at

243, n. 6. Apprendi v. NewJersey, 530 U. S. 466 (1999), held that the

Fourt eent h Amendnent affords citi zens t he sane protecti ons when t hey
are prosecuted under state law. Apprendi, 530 U.S. at 475-476.1
Ri ng hel d t hat aggravating factors operate as ‘the functi onal
equi val ent of an el enent or a greater offense. InJones, the Suprene
Court noted that "[mMuch turns onthe determ nations that afact is an
el ement of an of fense, rather than a sentenci ng consideration,” in
significant part because “el enents nmust be charged in theindictnent.”
Jones, 526 U. S. at 232. On June 28, 2002, after the Court’s deci sion

inRing, the death sentence inposedinUnited States v. Allen, 247 F.

3d 741 (8th GCir. 2001) was overturned when t he Suprenme Court granted
the wit of certiorari, vacated the judgnent of United States Court of
Appeal s for the Eighth Circuit uphol ding the death sentence, and
remanded t he case for reconsiderationinlight of Rng s hol di ngt hat
aggravating factors that are prerequi sites of a death sentence nust be

treated as el enents of the offense. Allenv. United States, 122 S. Ct.

2653 (2002).

The question in Allen was presented as:

! The grand jury clause of the Fifth Amendnent has not been
held to apply to the States. Apprendi, 530 U.S. at 477, n. 3.
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VWhet her aggravating factors required for a
sent ence of deat h under the Federal Death Penalty
Act of 1994, 18 U. S. C. Section 3591 et seq., are
el ements of a capital crinme and thus nust be
allegedintheindictnment inorder toconply with
Due Process and Grand Jury cl auses of the Fifth
Amendnent .

The EEghth Grcuit rejectedAll en' s argunment because aggravating
factors are not elenents of federal capital nurder but rather

“sentenci ng protections that shield a defendant fromautomatically

receiving the statutorily authori zed death sentence.” United States v.

Al len, 247 F. 3d at 763.

Li ke the Fifth Amendnent to the United States Constitution,
Articlel, 815 of the Florida Constitution provides that “No person
shall betriedfor acapital crime w thout presentnent or indictnent by
agrandjury.” Like 18 U. S.C. 883591 and 3592(c), Florida's death
penal ty statute, Florida Statute 88775. 082 and 921. 141, makes i nposi ng
t he deat h penal ty conti ngent upon t he gover nnent provi ng t he exi stence
of aggravating circunstances, establishing “sufficient aggravating
circunstances” tocall for a death sentence, and that the mtigating
circunstances are insufficient to outweigh the aggravating
circumstance. Fla. Stat. 8921.141(3).

Floridalawrequires every “el enent of the of fense” to be al | eged

intheinformationor theindictnment. InState v. Dye, 346 So. 2d 538

(Fla. 1977), this Court said “[a]ninformation nust all ege each of the
essential elements of acrinetobevalid. No essential el enent shoul d
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be left toinference.” InState v. Gray, 435 So. 2d 816, 818 ( Fl a.

1983), this Court said“[w] here anindictnment or i nformati on whol |y
omts to allege one or nore of the essential el ements of thecrine, it
fails tocharge acrinme under thelaws of the state.” Anindictnment in
viol ation of this rul e cannot support a conviction; the conviction can
be attacked at any state, including “by habeas corpus.” Gay, 435 So.

at 818. Finally, inChiconev. State, 684 So. 2d 736, 744 (Fla. 1996),

this Court said“[a]s ageneral rule, aninformation nust al |l ege each
of the essential elements of a crine to be valid.

The nost “cel ebrated purpose” of the grand jury “is to stand
bet ween t he government and the citizen” and protect individuals from

t he abuse of arbitrary prosecution. United States v. Dionisio, 410

U S 19, 33 (1973); see alsowod v. Georgia, 370 U. S. 375, 390 (1962).

The grand jury’'s function:

istobethe servant of neither the Government nor the
courts, but of the people...As such, we assune that it cones
toits task without bias or self-interest. Unlike the
prosecutor or policeman, it has no election to win or
executive appoi ntnent to keep.

Donisio, 410 U. S. at 35. The shielding function of thegrandjuryis

uni quely i nportant in capital cases. SeeCanpbell v. Louisiana, 523

U.S. 392, 399 (1998)(recogni zing that the grand jury “acts as a vital
check agai nst the wongful exercise of power by the States andits
prosecutors” with respect to “significant decisions such as how nany
counts to charge and...the i nportant decision to charge a capital
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crime”).

It isinpossibletoknowwhether the grandjuryinM. Power’s
case woul d have returned an indictnment alleging the presence of
aggravating factors, sufficient aggravating circunstances, and
insufficient mtigating circunstances and thus charging M. Power with
a crinme punishable by death.

The Si xt h Amendnent requires that “[i]nall crimnal prosecutions,
t he accused shall...be informed of the nature and cause of the

accusation... "Aconviction on a charge not nade by the indictnent is

a deni al of due process of |law. Statev. Gray, supra, citingThornhill

v. Al abama, 310 U. S. 88 (1984), and DeJonge v. Oregon, 299 U. S. 353

(1937).

Because the State did not submt to the grand jury and the
i ndi ctnment didnot state the essential el ements of the aggravated crine
of capital nurder, M. Power’s right under Article I, 815 of the
Fl ori da Constitution and the Sixth Amendnent to the United States
Constitution were violated. By omtting any reference to the
aggravating circunstance t hat woul d be reli ed upon by the Statein
seeki ng a deat h sentence, the indictnment prejudicially hindered M.
Power “inthe preparation of a defense,” to a sentence of death. Fla.
R Crim P. 3.140(0).

This Court recently i ssued opi nions i nBottoson v. Miore, 2002 W

31386790 (Fl a. Cctober 24, 2002) and King v. Moore, 2002 W. 31386234
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(Fla. Cctober 24, 2002), bot h of which addressed the applicability of
Ring to Florida's sentencing statute. In bothcases, each justice

wr ot e a separ at e opi ni on expl ai ni ng hi s or her reasoni ng f or denyi ng

both petitioners relief under Ring. In both decisions, aper curiam
opi ni on announced the result. Inneither case does angjority of the

sittingjustices jointheper curiamopinionor its reasoning. Inboth

cases, four justices (Chief Justice Anstead, Justices Shaw, Pariente,
and Lewi s) wrot e separ at e opi ni ons expl aining that they did not join
t he per curiamopi nion but concurredinresult only. However, several
of this Court's justices expressed the viewthat the Fl ori da sentenci ng
calculus is directly affected by Ring.
Justi ce Shawexpressed his viewthat the Fl orida death penalty

statute violated the principle enunciated in Ring:

Nowhere in Florida lawis there a requirenent

t hat t he fi ndi ng of an aggravati ng ci rcunst ance

nmust be unani nous. Ri ng, however, by treating a

“deat h qual i fyi ng” aggravator as an el enent of

the of fense, inposes upon the aggravator the

ri gors of proof as other elenents, including

Florida’ s requirement of a unaninous jury

finding. Ring, therefore, has a direct i npact on
Florida s capital sentencing statute.

Bott oson v. Moore, 2002 W 31386790 at 18. Justi ce Shaw concl uded t hat

Florida' s statute was fl awed:

| read Ring v. Arizona, 122 S. . 2428 (2002), as
hol ding that “an aggravating circunstance
necessary for inmposition of a death sentence”
operates as “the functional equival ent of an
el ement of a greater offense than the one covered
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by the jury’ s verdict” and nust be subjectedto
t he same ri gors of proof as every ot her el enent
of the offense. Because Florida s capital
sent enci ng statute requires afinding of at | east
one aggravating ci rcunstance as a predicateto a
recomrendati on of death, that “death qualifying”
aggr avat or operates as the functi onal equival ent
of an el ement of the offense and i s subject to
t he sanme ri gors of proof as the ot her el enents.
When the dictates of Ring are applied to
Fl orida s capital sentencing statute, | believe
our statuteis rendered fl awed because it | acks
a unanimty requirenment for the “death
qual i fyi ng” aggravator.

Bottoson v. Mbore, 2002 W. 31386790 at 19 (enphasis added).

I n her opinion “concur[ring] inresult only” inBottoson, Justice
Pariente said, “l believe that we nust confront the fact that the

inplications of Ring are i nescapable.” Bottosonyv. More, 2002 W

31386790 at 22. She el abor at ed:

The cruci al question after Ringis “one not of
form but of effect.” 122 S. Ct. at 2439. 1In
effect, the maxi nrum penalty of death can be
i nposed only wi th the additional factual finding
t hat aggravating factors outweigh mtigating
factors. Ineffect, Floridajuriesincapital
cases do not do what Ring nmandates — that is,
make specific findings of fact regarding the
aggravat ors necessary for the i nposition of the
deat h penalty. Ineffect, Florida juriesadvise
t he j udge on the sentence and t he judgefi nds t he
speci fic aggravat ors t hat support the sentence
i nposed. | ndeed, under both the Florida and
Arizona schenmes, it is the judge who
i ndependent |y fi nds t he aggravat ors necessary to
i npose the death sentence.

Bottoson v. Moore, 2002 WL 31386790 at 24 (italics in original).

Justice Pariente opinedthat the Flori da death penalty statute
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vi ol ates the principles enunciated in Ring.?

Chi ef Justice Anstead noted that he concurred inthat portion of
Justice Pariente’ s opinion discussing “afinding of the exi stence of
aggravati ng circunst ances before a death penalty may be i nposed.”

Bott oson v. Mdore, 2002 WL 31386790 at 8 n. 18.

In explaining his viewof Rhngandits applicationtothe Florida
death penalty statute, Chief Justice Anstead stated:

Thus, Ring requires that the aggravating
ci rcumnst ances necessary to enhance a parti cul ar
def endant’ s sentence to deat h must be found by a
j ury beyond a reasonabl e doubt i n t he sanme manner
that a jury nmust find that the governnent has
proven all the el enents of the crine of nurder in
the guilt phase. It appears that the provision
for judicial findings of fact and the purely
advisory role of thejuryincapital sentencing
inFloridafalls short of the mandat es announced
in Ring and Apprendi for jury fact-finding.

Bott oson v. Moore, 2002 W. 3138670 at 10.°3

Thus, the applicability of Ringto the Florida death penalty

2 At one point she stated, “lI agree with Justice Lew s that
there are deficiencies in our current death penalty sentencing
instructions.” Bottoson v. More, 2002 W. 31386790 at 22.
Accordingly, Justice Pariente opined that the standard jury
instructions should be changed, as well as the verdict formused in
penalty phase proceedi ngs.

3 Chi ef Justice Anstead al so indicated, "another factor
i nportant to ny decision to concur in denying relief [ ] is that the
U.S. Suprene Court has specifically denied Bottoson's petition for
review and lifted the stay it previously granted as to his
execution." Bottoson v. Mwore, 2002 W. 31386790 at 7-8 n.17.
However, that circunstances is not present in M. Power's case, and
thus, a different result is warranted.
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statute is plain. M. Power should be granted relief.
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CONCLUSI ON

For all of the reasons discussed herein, M. Power respectfully

urges this Court to grant habeas corpus relief.
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