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PRELI M NARY STATENMENT

Respondent, James v. Crosby, Jr., Secretary, Florida

Department of Corrections, will be referenced in this brief as
Respondent. Petitioner, Robert Beeler Power, the defendant in
the trial court, will be referenced in this brief as

Petitioner or Power.

The consecutively pagi nated direct appeal record will be
referenced by the letter “R,” foll owed by any appropriate page
nunmber. The consecutively pagi nated postconviction record
will be referenced by the letters "PC, " foll owed by any
appropri ate page nunber. “Pet.” will designate Petitioner’s
petition, followed by any appropriate page nunber.

Al'l bol d-type enphasis is supplied, and all other
enphasis is contained within original quotations unless the

contrary is indicated.

PROCEDURAL HI STORY

Respondent woul d nake the follow ng addition to the
procedural history. This Court recounted the facts of the
case as foll ows:

The conviction arises fromevents occurring on
Oct ober 6, 1987, when Frank MIler, a friend of the
Bare famly, arrived at the Bare home with his
daughter to pick up twelve-year-old Angeli Bare for
school. \When he arrived, M|l er honked the horn
twice. He then glanced at the house where he saw a
man standing inside the doorway with his back to the
street. MIller assuned the man was Angeli's father
because he was approximately the sanme build. The
man made a gesture which MIler interpreted as
meaning for himto wait. MIller remained in his
car. \When he next | ooked, he noticed the front door



was closed with no one in sight. At approximtely
8:55 a.m, Angeli came out of her house and wal ked
down to the sidewalk to MIler's car. She
approached within three feet of the passenger side
of the car (the side closest to the house), and
stopped. At that point, MIler noticed that Angel
appeared very nervous.

Angeli told MIler that there was a man in the
house who she believed wanted to rob her. Angel
refused MIler's repeated requests to get into the
car because, she said, the man in the house woul d
kill all three of them MIller told Angeli that he
woul d get help and i medi ately drove the four bl ocks
back to his own house and called the Bares at work
and 911. Mller then drove back and parked four or
five houses away fromthe Bares' hone.

At approximately 9:10 a.m, Deputy Richard Welty
received a radio dispatch and drove to the Bare
home. En route, he was flagged down by MIIler who
rel ated what he saw. Ml ler described the man he
had seen as a white male with reddish hair. M. and
Ms. Bare, who had just arrived, stated that
Angel i's biological father, who lived in California,
had reddi sh hair.

Deputy Welty went to the Bare home and searched
it but found nothing. After another officer
arrived, Welty went to check the field behind the
Bare home. Welty wal ked west into an area filled
with heavy brush and trees. He followed a path with
his revolver drawn in one hand and his two-way radio
in the other. When the footing becane treacherous,
Welty hol stered his gun as a safety precaution, and
proceeded down the path. Welty then noticed a white
mal e with sandy bl ond hair wal king casual |y through
the field. The man, who was wearing worn bl ue jeans
and a dungaree-style shirt, appeared to have a
sandwich in his right hand and was "hi gh-stepping”
t hrough the field toward a nearby construction site.

Because Welty was originally |ooking for a nman
with reddish hair, he called a fellow officer on the
radio to ask for a better description from Frank
MIller. While talking on the radio, Wlty becane
unsure of his footing, |ooked down, and when he
| ooked up again, found hinmself facing the man he had
seen earlier now pointing a gun at him Welty
subsequently identified the man as Robert Power.



Power told Welty to hand over his sidearm
Welty thrust his hands into the air and then slowy
reached for his pistol. Power then ordered Welty to
put his hands into the air once again and retrieved
Welty's pistol himself. Power asked Welty, "How
many ot hers are there?" Deputy Welty told Power
that there were "six deputies on the scene.” After
a | engthy pause, Power asked for and received
Welty's radio. Power then ordered the deputy to run
in the direction of the construction site and warned
him "If you turn around, I will kill you." Welty
j ogged about thirty feet, stopped, |ooked back, and
saw Power running west towards U S. 441. Angel
Bare's body was found in the same general direction
| ater that norning.

Welty ran back to the Bare honme and reported
that the culprit had his radio and service revol ver.
The police set up a perineter but were unable to
apprehend the fl eeing suspect.

It was late norning or early afternoon before
authorities found the body of Angeli Bare in the
tall grass of the field behind her hone. The body
was lying on its right side, gagged and "hog-tied"
by the wists and ankles. The body was nude from
t he wai st down. Lying nearby were her school books,
j acket, purse, and an enpty paper |unch bag.

O ficer Welty's service revolver was later found in
a wooded area near the canal

The autopsy revealed that the victins left eye
was bl ackened and that she had superficial
contusi ons on her neck. In the nmedical exam ner's
opi nion, the death of Angeli Bare resulted from
shock follow ng exsangui nati on due to the severance
of the right carotid artery. The artery was cut by
a stab wound on the right side of her neck. The
aut opsy also revealed injuries to the vagi nal and
anal area. The doctor estimated that these injuries
were the result of the insertion of an oversized
forei gn object, perhaps a human penis. The doctor
approxi mated the tine of death as within thirty
m nutes of 9:15 a.m The crine | ab serol ogi st found
no senmen on the victims underwear. Vaginal,
rectal, and oral swabs reveal ed no spernatozoa.

Bl ood stains found on the victims underwear were
the sanme bl ood type as that of the victim

Pol i ce conducted a thorough search of the Bare
home. They found no signs of a struggle or forced
entry. Angeli's bank had been pried open and a
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screwdriver was found in the kitchen sink. None of
the latent prints found by the crime scene

techni ci ans mat ched Robert Power. Lat ent
fingerprints found on Oficer Welty's service
revol ver also did not match Robert Power. Pol i ce

found no |atent fingerprints of any kind on the
victims body. According to the State's experts,
however, three pubic hairs from Angeli's bedspread
wer e indistinguishable from Power's known pubic
hai rs, and one pubic hair fromAngeli's fitted bed
sheet was indistinguishable from Power's.
Additionally, a single hair recovered during the
aut opsy from Angeli's pubic area was

i ndi stingui shable from Power's pubic hair.

The State's experts agreed that a nunber of head
hai rs of unknown origin found in the sheets of
Angel i's bedding did not
mat ch Power's. Nunerous hairs recovered fromthe
beddi ng and cl othing remai ned unidentified at the
time of trial.

Approximately ten days after the murder, Officer
Welty identified a photograph of Robert Power as the
man who robbed himin the field. A SWAT team
executed a search warrant at the residence of Robert
Power, who lived at the house with his nother, her
youngest daughter, her el dest son, that son's wife,
and their three children. Robert Power was found
hiding in the attic and was arrested. Police seized
a maroon duffle bag fromthe attic that was close to
Power. The duffle bag contained a pistol, sonme
ammuni tion, a pair of tan driving gloves, a red
bandanna, at |east three documents wi th Robert
Power's nane on them and a folding knife.

Police also found a box in the front bedroom
contai ning various electronic parts, one of which
contained a serial nunber corresponding to the
serial nunber of the radio that was taken from
Deputy Welty. An exhaustive exam nation of the box
reveal ed nunerous | atent fingerprints, none of which
mat ched Robert Power's. The crime |ab was unable to
find any useful latent prints on the radio parts
inside the box. Police seized sone green, hooded
sweatshirts and several denimwork shirts fromthe
front bedroom According to the State's experts,
two of three head hairs recovered fromthe
sweatshirts were consistent with Angeli Bare's.

The jury found Power guilty of first-degree
mur der, sexual battery, kidnapping of a child under
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the age of thirteen, armed burglary of a dwelling,
and armed robbery. The jury [unani nously]
recommended death for the hom cide.

Power v. State, 605 So.2d 856, 858-60 (Fla. 1992).

ARGUMENT
Jurisdiction
This Court has jurisdiction pursuant to Article V,
section 3(b)(9) of the Florida Constitution.
CLAI M |
WHETHER POVER' S APPELLATE COUNSEL FAI LED TO
RAI SE ON DI RECT APPEAL NUMEROUS MERI TORI OUS
| SSUES THAT WARRANT REVERSAL OF ElI THER OR
BOTH THE CONVI CTI ON AND SENTENCE OF DEATH?
St andard of Review
This Court’s habeas corpus standard of review for

i neffective assistance of appellate counsel mrrors the

Strickland standard for trial counsel ineffectiveness. See

Rut herford v. Moore, 774 So.2d 637, 643 (Fla.2000). This

Court said in Rutherford:

[T]his Court's ability to grant habeas relief on

t he basis of appellate counsel's ineffectiveness is
limted to those situations where the petitioner
establishes first, that appellate counsel's
performance was deficient because "the alleged

onm ssions are of such magnitude as to constitute a
serious error or substantial deficiency falling
measur ably outside the range of professionally
accept abl e performance” and second, that the
petitioner was prejudi ced because appell ate
counsel's deficiency "conprom sed the appellate
process to such a degree as to underm ne confidence
In the correctness of the result.”

ld. at 643 (quoting Thonmpson v. State, 759 So.2d 650,

660 (Fla.2000)). Further, “Counsel cannot ordinarily be

consi dered ineffective under this standard for failing to
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rai se i ssues that are procedurally barred because they were
not properly raised during the trial court proceedings.”

Lawrence v. State, 27 Fla. L. Wekly S877 (Fla. Oct. 17,

2002). “Moreover, appellate counsel cannot be deened
ineffective for failing to raise non-neritorious clainms on
appeal .” 1d.

CLAI M 1 (B)

In Power’'s subsection B', he clainms that appellate
counsel’s failure to raise prosecutorial m sconduct was
i neffective and he was prejudiced by these inperm ssible
i nflanmmatory remarks, and that relief is warranted. (Pet. at
p. 11). Respondent respectfully disagrees.

On direct appeal, Power raised the issue of whether the
prosecutor inproperly comented on his failure to testify in
violation of his constitutional right against self-
incrimnation. This Court found the error, if any, under the
ci rcunst ances of this case, was harm ess. Power, 605 So.2d at
861. Power acknow edges that appellate counsel raised the
prosecutor’s alleged reference to his right not to testify,
but argues that it was not set in the context of the
i nstances of m sconduct all eged herein.

When anal yzing clains that appellate counsel was

ineffective for failing to raise additional argunments in

!Power’ s subsection A nmerely contains an introduction.
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support of a claimraised on direct appeal, this Court has
previ ously observed that:

"petitioner's contention that [the point]
was i nadequately argued nmerely expresses
di ssati sfaction with the outconme of the
argunent in that it did not achieve a

favorable result for petitioner.” We
therefore decline petitioner's invitation
to utilize the wit of habeas as a vehicle

for the re-argunent of issues which have
been raised and ruled on by this Court.

Routly v. Wainwight, 502 So.2d 901, 903
(Fla.1987) (quoting Steinhorst v. Wainwight, 477
So. 2d 537, 540 (Fla.1985)); see also Grossman v.
Dugger, 708 So.2d 249, 252 (Fla.1997) (finding
claimthat appellate counsel was ineffective for
failing to make argunents "nore convincingly" to be
procedurally barred in a habeas petition).

Rut herford v. Moore, 774 So.2d 637, 645 (Fla. 2000).

“Under these precedents, if an issue was actually raised
on direct appeal, the Court will not consider a claimthat
appel |l ate counsel was ineffective for failing to raise
addi ti onal argunents in support of the claimon appeal.” |d.
In this case, a claimof prosecutorial m sconduct was raised
by counsel at trial and by appellate counsel on direct
appeal. In this habeas petition, Power argues that the issue
rai sed on direct appeal was not set in the context of the
ot her instances of m sconduct alleged herein. To the extent
Power is sinply raising additional argunents in support of
t he previously denied claimof prosecutorial m sconduct, this
Court should not consider the instant claim 1d.

To the extent Power is presenting an issue of

prosecutorial msconduct independent of the prosecutori al



m sconduct issue raised on direct appeal, Power does not
address in any way whet her these other alleged instances of
prosecutorial msconduct were raised during the trial court
proceedi ngs. Despite failing to establish that the instant
claimwas raised during the trial proceedi ngs, Power makes no
claimthat these allegedly inproper comments or argunments
constitute fundamental error. In the absence of a citation to
the record where this claimwas preserved, or a show ng that
this claimrose to the | evel of fundanmental error, Power has
not denonstrated entitlenment to habeas relief because
appel | at e counsel cannot be considered ineffective for
failing to raise issues that were not properly raised during

the trial court proceedings. Lawence v. State, 27 Fla. L

Weekly S877 (Fla. Cct. 17, 2002).

As Power has neither shown that this claimwas preserved
or claimed, or shown, that this claimrises to the |evel of
fundamental error, he is simply seeking to use the instant
petition as a second appeal of an issue that was raised or
shoul d have been raised on appeal or in a rule 3.850 notion;

however, such a claimis procedurally barred. Bottoson v.

State, 813 So.2d 31, 35 (Fla. 2002).

Finally, should Power attenpt to satisfy his burden of
showi ng that this claimwas raised during the trial
proceedi ngs or that this claimrises to the |evel of
fundamental error in his reply, Respondent respectfully

requests that he be permtted to respond to those assertions



as they ought to have been included in the petition this
Court has ordered addressed by Respondent.
CLAIM | (C)

In Power’s subsection C, he clains, noting the objection
raised in the circuit court, that appellate counsel’s failure
to raise the State’s introduction of details of his prior
vi ol ent fel onies? constituted deficient performance and
resulted in substantial prejudice. (Pet. at p. 11 & 13).
Respondent respectfully disagrees.

Power’ s argunment addresses the relevance of the objected
to testinmony to the establishment of the prior violent felony
aggravator for his death sentence, and whether the
prejudicial effect of the evidence outweighed its probative
value as to that aggravator. (Pet. at pp. 11-13). However,
this testinony was used by the State to argue that the nurder
was cold, calculated, and preneditated (R, 2546-47, & 2579-
80), and used by the trial court to find the aggravator that
t he nurder was cold, calcul ated, and preneditated w thout any
pretense of noral or legal justification (R, 3266-67). The
use of this testinony to find CCP was successfully chall enged
by appel |l ate counsel on direct appeal. Power, 605 So.2d at
864 (finding that the evidence could establish a plan to

rape, not necessarily a plan to kill).

At trial, the State unsuccessfully attenpted to
i ntroduce evidence that Power was convicted of commtting five
ot her sexual batteries the nonth before the present killing.”
Power, 605 So.2d at 861 n7.



In the circuit court, when Power objected to this
testinony, the State relied on this Court’s ruling in Stewart
v. State, 558 So.2d 416 (Fla. 1990), to argue that this
evi dence went to Power’s propensity to commt violent crines,
a valid consideration for the jury and the judge. (R, 2385).
In Stewart, this Court upheld its earlier ruling in Elledge
v. State, 346 So.2d 998, 1001 (Fla. 1977), that
““[p]ropensity to commt violent crinmes surely nust be a
valid consideration for the jury and the judge,’” to find no
error. l1d. at 419. Thus, Power cannot show that it was
prof essionally unreasonable not to chall enge the adm ssion of
the testinony in light of this authority for its adm ssion.
Accordingly, the wi nnowi ng out of this weaker argunment in
favor of the successful challenge to the finding of CCP, does
not conprise an om ssion of such nmagnitude to constitute a
serious error or substantial deficiency falling outside the
range of professionally acceptabl e performnce.

Finally, it cannot be contested that this testinony had
a far less prejudicial effect on the jury than the
prejudicial effect of the evidence they heard concerning the
abduction, rape, and nmurder of twelve year old Angeli Bare,

as these victims survived Power’s attacks.

CLAI M | (D)

In Power’s subsection D, he clains that appellate

counsel was ineffective for failing to raise a cunul ative
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error claim (Pet. at p. 15). Respondent’s respectfully

di sagr ee.

In Porter v. Moore, 27 Fla. L. Wekly S606 (Fla. June

20, 2002), this Court found that:

Porter's claimfour and subclaim (f) of claim
two, the cumul ative error clains, are
insufficiently pled under Strickland because Porter
points to no specific claimof error; instead, he
only generally asserts there were errors reveal ed
in the direct appeal, the rule 3.850 notion, the
appeal of the denial of the rule 3.850 notion, and
this habeas petition. See Freeman v. State, 761
So. 2d 1055, 1069 (Fla.2000) ("The defendant has the
burden of alleging a specific, serious om ssion or
overt act upon which the claimof ineffective
assi stance of counsel can be based.").

I n support of the instant claim Power asserts that
“these errors cannot be harm ess.” (Pet. at 15). However, he
does not point to any specific error; therefore, this claim

is insufficiently pled under Strickland. 1d.

Regardl ess of the insufficiency of the pleading, as al
of his clainms are either neritless or procedurally barred,
there is no cumul ative effect to consider

CLAIM |1
VWHETHER POVWER CAN USE THE | NSTANT HABEAS
PETI TI ON TO RELI TI GATE THI S COURT’ S
PROPORTI ONALI TY REVI EW OF HI S DEATH
SENTENCE?
In this claim Power relies primarily on this Court’s

hol ding in Muhammed v. State, 782 So.2d 343 (Fla. 2001), to

argue that “[t]his Court’s ability to conduct a proper
proportionality review on the record of M. Power’s capital

trial [due to Power’s waiver of the presentation of evidence
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on mtigation] taints the entire harm ess error analysis.”

(Pet. at pp. 17-18). Here, as in Wllianms v. Wainwight, 503

So. 2d 890, 891-2 (Fla. 1987), Power is attenpting to
relitigate the proportionality issue by directing this
Court’s attention to a case decided subsequent to this
Court’s decision in Power’s case. However, “[i]t is clear

t hat Muhanmad is not applicable to the instant case because
it was decided on January 18, 2001 - [over ten years] after

[ Power' s] sentencing on Novenber [8, 1990].” Ocha v. State,

826 So.2d 956, 962 (Fla. 2002)(noting that the Muhanmad
opi nion specified that its requirenents were prospective
only).
Further, “to accept petitioner’s suggestion would render
a proportionality analysis on direct appeal a futile
exerci se. Cases where the death penalty is affirmed on direct
appeal would thus be capable of being relitigated under the
gui se of a petition for habeas corpus, as evolutionary
refinenments in the case | aw woul d undoubtedly produce enough
variant results to at |east arguably present an avenue of
attack on proportionality grounds.” WIlliams, 503 So.2d at
891.
CLAIM 11
WHETHER POWNER CAN USE THE | NSTANT HABEAS
PETI TI ON TO CHALLENGE THE

CONSTI TUTI ONALI TY OF FLORI DA" S DEATH
PENALTY STATUTE UNDER APPRENDI / Rl NG?
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Power argues that the applicability of Ring to the
Florida death penalty statute is plain and that he shoul d be
granted relief. Respondent respectfully disagrees.

Initially, Respondent would note that Power’s reliance
on Ring is msplaced, because Ring has no application to
cases not on direct review

Deci ded in June 2002, Ring, and its hol ding
that a jury, not a judge, nust nake any factual
findi ngs which increase a sentence from
i mprisonment to death, is not inplicated in this
case. The Supreme Court did not, and has not,
expressly made the ruling in Ring retroactive.

See, e.qg., Ring, 122 S.Ct. at 2449-50 (O Connor,
J., dissenting) (noting that current state death
row i nmates will not be able to invoke the
principles of Ring and citing Teague v. lLane, 489
U S 288, 109 S.Ct. 1060, 103 L.Ed.2d 334 (1989)).
Absent an express pronouncenment on retroactivity
fromthe Supreme Court, the rule fromRing is not
retroactive. See Tyler v. Cain, 533 U S. 656, 663,
121 S.Ct. 2478, 150 L.Ed.2d 632 (2001) (holding
that "a newrule is not 'nade retroactive to cases
on collateral review unless the Suprenme Court
holds it to be retroactive") (quoting 28 U S.C. S
2244(b) (2)(A)).

Moore v. Kinney, 320 F.3d 767, 771 n3 (39 Cir. 2003).

Next, Respondent would note that Ring, an extension of

the Suprenme Court’s holding in Apprendi v. New Jersey, 530

U.S. 466 (1999), to death penalty cases, is not inplicated in
Fl ori da, because the maxi mum penalty for a capital felony in

Florida is death. See e.q., Porter v. More, 27 Fla. L

Weekly S606 (Fla. June 20, 2002)(noting that this Court has
repeatedly held that the maxi mum penalty under the statute is

deat h) .
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Finally, Respondent would note that Ring, should it ever
be applied retroactively, has no application to the facts of
this case. Power’s death sentence was based in part on his
previ ous conviction(s) for a felony involving the use or
t hreat of violence. Power, 605 So.2d at 860. Clearly, these
convi cti ons were based on unani nous findings of a jury.
Further, Power’s death sentence was based in part on the
mur der being commtted while he was engaged in the comm ssion
of the crinmes of sexual battery, burglary, and ki dnapping.
ILd. This aggravator was charged in the indictment (R, 2676-
77), and found unani nmously by the jury. Id. Finally, Power’s

jury recomrended his death unani mously. (R, 3258).

CONCLUSI ON

Wherefore, the State, based on the foregoing argunents
and authorities, respectfully requests that this Honorable

Court deny the Petition for Wit of Habeas Corpus.
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