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STATEMENT OF THE CASE

The Collier County Grand Jury indicted the appellant, John
Robert Ballard, for the first-degree nmurders of Jennifer Jones
(Count I') and Wllie Ray Patin, Jr., (Count I1) and robbery ( Count
I11) on March 7 and 6, 1999. [V1 32-33] Defense counsel noved to
bar inposition of the death penalty on the ground that Florida's
capi tal sentenci ng procedure i s unconstitutional under the Sixth,
Ei ght h, and Fourteenth Amendnents and the decision in Ring v.
Arizona, 536 U.S. 584 (2002). [Vl 50-68; V4 671-77, 681] The
court denied the notion. [V4 681-82]

Ball ard was tried by jury before Circuit Judge Lauren M| er
from March 31 through April 4, 2003. [V1 125; V6 1] The court
deni ed defense counsel’s notion for judgnment of acquittal at the
close of the State’ s case [ V10 958-62] and at the cl ose of all the
evi dence. [V11 1060] The jury found Ballard guilty as charged on
all three counts of the indictnent. [V1 194-95]

The penalty phase trial was held on April 11, 2003. [V1 206]
Def ense counsel noved for ajudgnent of acquittal notw t hstandi ng
the verdict. [V1 204-05; V5 776-86] The court denied the noti on.
[ V5 786] The jury recommended t he death penalty for both nmurders

by a vote of nine to three. [V1 220]
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Both parties fil ed sentenci ng nenoranda. [V1 223-31; V2 232-
50] The Spencer! heari ng was held on May 2, 2003. [V2 357; V3 607]
Bal | ard addressed the court. He expressed sorrow for the deaths
of his friends Jennifer and Bubba and told the court that he did
not kill them [V3 609-11] A presentence investigation report was
prepared. [ V2 362-70] On May 23, 2003, the court sentenced Bal | ard
to death for each of the nurders (Counts | and Il) and to fifteen
years in prison for the robbery (Count I11). [V2 377-90, 395-408]

In support of the death sentences, the court found three
aggravating circunstances: 1. Both nurders were heinous,
atrocious, or cruel (great weight).2[V2 378-79] 2. The nurders
were comm tted during the comm ssion of a robbery (great weight).?3
[V2 380] 3. Ballard was previously convicted of another capital
fel ony, the cont enporaneous nmurder convictions (great weight).*[V2
380- 81]

The court consideredthe follow ng mtigatingcircunstances:
1. Extrenme nental or enotional disturbance® was not proven by Dr.
Dee’ s testinony that Ballard suffered frombrain damage, but was
established by Dr. Dee's testinony that Ballard is |earning

di sabled (very little weight). [V2 381-83] 2. Inpaired capacity

! Spencer v. State, 615 So.2d 688 (Fla. 1993).
2 § 921.141(5)(h), Fla. Stat. (1997).

3 § 921.141(5)(d), Fla. Stat. (1997).
4
5

§ 921.141(5)(b), Fla. Stat. (1997).
§ 921.141(6)(b), Fla. Stat. (1997).



to appreciate the crimnality of his conduct or to conformhis
conduct to the requirenmnents of |aw was not proven. [V2 383] 3.
The def endant’ s background:” A. Ballard s father was an al coholic
(proven - very little weight). [V2 384] B. Ballard s father
suffered fromnental illness (proven — very little weight). [V2
384] C. Ballard was exposed to his parents’ al coholismas a child
(proven — noderate weight). [V2 384-85] D. Ballard had no stable
father figure while growing up (proven — noderate weight). [V2
384- 85] E. Ballard was deprived of a nurturing nother while
growi ng up (proven — noderate wei ght). [V2 384-85] F. Ballard was
deprived of the only real nurturing parent he had, his hal f-sister
Cynt hi a Mbore, at the age of six (proven — noderate weight). [V2
385] G Ballard was subjected to severe puni shnents as a child
(proven — noderate weight). [V2 385-86] H. Ballard was forced to
Wi t ness severe puni shnents of his brothers and sisters (proven —
moderate weight). [V2 385-86] |. Ballard was forced to w tness
incidents of donmestic abuse in his home as a child (proven —
nmoder at e wei ght). [ V2 385-86] J. Ballard was subjected to
neglect as a child (proven — sone weight). [V2 386] K. Ballard
was never provided with regul ar nedical care as a child (proven —

sone wei ght). [V2 386] L. Ballard was never provided with regul ar

5§ 921.141(6)(f), Fla. Stat. (1997).
7§ 921.141(6)(h), Fla. Stat. (1997).



dental care as a child (proven — sonme weight). [V2 386] M.
Bal |l ard suffers fromlearning disabilities (proven — very little
wei ght). [V2 386-87] N. Ballard has alimted educati on (proven —
very little weight). [V2 386-87] O. Ballard suffers fromheari ng
| oss (proven — very little weight). [V2 387] P. Ballard supplies
enoti onal support to his children (proven — noderate weight). [V2
387] Q Ballard is a good father and nurturing parent to his
children (proven — noderate weight). [V2 387] R. Ballard provides
enoti onal support to his wife (proven — noderate weight). [V2 387]
S. Ballard |l oves his wife and children (proven — noder ate wei ght).
[V2 387] T. Ballard is a loving son to his nother (proven -
moder ate wei ght). [V2 387] U. Ballard provi des enotional support
to his nother (proven — noderate weight). [V2 387] V. Ballardis
a hard worker and solid provider for his famly (proven — sone
wei ght). [V2 388] W Ballard has been a | oyal supportive friend
to many (proven — very little weight). [V2 388] X Ballard has
often hel ped others in need (proven — very little weight). [V2
388] The court rejected Ballard s claimthat he was i nnocent of
t he charged offenses on the ground that |ingering or residua

doubt is not amtigating factor as a matter of law. [V2 388] The

court found that each of the aggravating circunmstances, standing



al one, would be sufficient to outweigh the mtigating
ci rcunstances. [V2 389]

Def ense counsel filed a notice of appeal to the Second
District Court of Appeal on June 2, 2003. [V2 448] Def ense
counsel filed an anended notice of appeal to this Court on June
27, 2003. [V2 457] The trial court appointed the public defender

to represent Ballard on this appeal. [V2 456]



STATEMENT OF FACTS

The State's Case

Jenni fer Jones and WIly (Bubba) Patinlived in an apartnent
on 55 Terrace in Collier County. [V8 517-18, 534, 551-52] Jones
had a small red Mazda hatchback. [V8 521, 537] Patin was
unenpl oyed. Jones had a housecl eaning job and sold marij uana.
The marijuana sal es usually occurred in her bedroom [V8 519-20,
536, 543, 545] John Ballard lived directly across the street with
his wife and children. Ballard, Jones, and Patin were friends.
Ball ard was a regular visitor at their apartnent. [V8 528, 532,
541- 43]

On Saturday, March 6, 1999, Ariana Harral anbus went to the
apartnment to see her friend Jones around 10:00 p. m She said
Jones, Patin, Ballard, Rob Daily, Mke Howell, and Louis were
there. [V8 518, 529-30, 534] Daily said he was not sure whet her
Ball ard was there on Saturday; he thought Ballard was there on
Friday night. [V8 535-36] Jones and Patin were planning to nove

to Texas on Monday because Patin had a job lined up with his



father. [V8 521, 545] Also, a week before, Francisco Garcia shot
t hr ough Jones and Patin’s windows. Garciawas with two ot her nen.
They were affiliated with a gang. [V8 546] Harral anbus testified
t hat Jones had over a thousand dollars on Saturday night. Jones
usual | y kept her noney i n her purse, under her waterbed mattress,
and in a shoebox in her closet. [V8 521]

Jones and Patin had a boat. Harral anbus and Daily made pl ans
to go out on the boat with them Sunday norning around 11: 00. [V8
522, 536] Both Harral anbus and Daily tried to call and page Jones
on Sunday wi t hout success. [V8 523-24, 537] Harral anbus went to
t he apartnment, but Jones’ car was not there. She then went to a
shopping center and tried again to page and call Jones. She
returned to the apartnment and left a folded note above the door
asking Jones to page her. Jones never paged her. [V8 523-24]
Daily also went to the apartnment. He saw Patin’s truck in the
back yard, but Jones’ car was gone. He was not able to contact
t hem on Sunday. [V8 537]

On Monday, Harral anbus tried to page and call Jones before
going to work because Jones left her wallet in Harral anmbus’
not her’s car Saturday night. She was unable to contact her
[ V8524- 25] Daily also tried to call and page Jones wi thout

success. [V8 537-38]



Around 9:00 a.m on Monday, a deputy responding to a call
about an abandoned vehicl e found Jones’ Mazda in the woods at the
back of a vacant | ot on Painted Leaf Lane. [V8 555-63] The car
had not been reported as stolen, and it did not appear that the
ignition had been tanpered with. [V8 556-57, 563] O ficers who
processed the car | ater found bl ood and fingerprints. The prints
were not identified as com ng fromJohn Ballard. [V9 761] The
deputy drove past Jones’ apartnent, which was 1.3 nmles fromthe
vacant | ot, but he did not see anything out of the ordinary. [V8
558, 560] Ballard |lived on Painted Leaf Lane with his father-in-
| aw Wayne Berry in 1994 when the road was naned 28" Avenue
Sout hwest. Berry’s address was 6190 28" Avenue Sout hwest. Berry
noved in 1996. [V8 564-66]

After work on Monday, Jones’ friend Red went to the
apartnment, tried to open the sliding back door, then went to
Daily’s house and said he could not contact her. Daily called
Jones’ father, then met himin front of her apartnent. Dai | y
tried to open the front door. [V8 538-40, 545] They went to the
sliding door, found that it was | ocked, and forced it open. They
found Patin in the guest bedroom and Jones in her bedroom [V8
540-41, 549] Daily could not find the tel ephone, so he went to

t he next-door neighbor’s apartnent and called the police. [V8 540]



Collier County Sheriff’'s Deputies and enmergency nedical
personnel responded to the call around 4:46 p.m They found
Jones’ body on the fl oor of the master bedroomand Patin’s body on
the fl oor of the spare bedroom [V8 550-53; V9 716, 723] Bl ood
spatter on Jones’ body and the |limted anount of bl ood spatter in
t he mast er bedroom except in the vicinity of her body, indicated
that she was not up very long after being attacked. [V9 723-24,
753-55] Extensive bl ood spatter in the bathroom hall, and spare
bedroom indicated that Patin was initially attacked in the
bat hroom then went down the hall and craw ed around the spare
bedroomuntil he ended up in the vicinity of the closet. [V9 717-
22, 725-739, 753,755] A barbell with a bloody fingerprint was
found in the spare bedroom [V8 582; V9 736, 738, 760] A curl bar
wi th a bl oody fingerprint was al so found in the spare bedroom [V9
759] Swabbi ngs of suspected bl ood were taken fromthe barbell.
Scrapi ngs of suspected bl ood were taken fromthe curl bar and a
lamp in the spare bedroom [V9 744] The fingerprints on the
barbel | and curl bar were not identifiedas those of John Ball ard.
[ V9 759-60] Sonme hair was found on a pair of plaid shorts by the
wei ght bar. [V8 586, 595] The drawers of a dresser in the spare
bedroomhad been opened. [V9 755-56, 758] A bl ack purse was found

inthe hallway. It had been knocked over or dunped over. [V8 583;



V9 718-19, 738, 758-59] A bottle of nail polish was found inside
or next to the purse. [V8 585] The investigators were unable to
determ ne how t he apartnment had been entered and what weapon was
used to commt the nmurders. [V8 589-90]

Dr. Manfred Borges, the medical exam ner, viewed the bodies
at the scene and conducted the autopsies. [V9 763-64] He found
multiple hairs in Jones’ right hand under a torn piece of a
pl asti c bag, which was stuck to her hand. [V8 575-76, 595-96; V9
695-97, 725, 766-69, 776-77, 790, 793, 797-99] He could not say
how t he hairs got in her hand. [V9 795] He collected a sanpl e of
her head hair [V9 768-69], nail scrappings and cli ppings [V8 577-
78; V9 770, 789], and a sanple of her blood for DNA testing. [V9
770] He also conducted a rape kit exam nation, but he did not
find that Jones had been raped. [V8 577-78; V9 794] Dr. Borges
determ ned that Jones died as the result of blunt force trauma to
her head whi ch shattered her skull. She was struck in the head at
| east three tinmes. Her death would have been quick, but not
necessarily i nstantaneous. [V9 778-81, 784, 794, 796] Jones al so
suffered defensiveinjuries. Her |left thumb was broken, and t here
wer e abrasi ons on the fingers of her | eft hand. [V9 782-83] Jones

was five feet, six inches tall and wei ghed 88 pounds. [V9 788]
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Dr. Borges also found nultiple hairsinPatin s |left hand [ V9
771, 793], but could not say how the hairs got there. [V9 795]
Dr. Borges collected a sanple of Patin’s head hair [V9 697-98,
771], nail scrappings and clippings [V9 789], and a sanple of his
bl ood. [V8 580-81, V9 772] He determ ned that Patin al so di ed of
bl unt force trauma to the head which shattered his skull. [V9 784-
87] His death was al so quick, within seconds or m nutes, but it
may not have been instantaneous; each bl ow brought himcloser to
death. [V9 786, 794, 796] Patin al so suffered a defensive injury.
The fingernail of his left mddle finger was sheared off, and the
skin behind it was brui sed and damaged. [V9 786] Patin was five
feet, seven inches tall and weighed 94 pounds. [V9 788] Dr
Bor ges exam ned a wei ght that was consistent with producing the
bl unt force trauma, but he could not say the wei ght was used to
kill Jones and Patin. [V9 795-96]

A deputy found four fingerprints onthe frame of the waterbed
near the | ocati on of Jones’ body. [V8 573-74, 587-88, 591-92, 598]
More than a hundred [ atent prints were lifted fromthe apartnent.
[ V8B 599] Deputy Joseph Barber, a fingerprint exam ner for the
Col lier County Sheriff’'s Ofice with twenty years experience [V8
600; V9 601-02, 614], received 118 | atent print cards to exam ne.

He found that forty-six of the prints were suitable for conpari -
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son. O those, he was able to identify ten, none of which were
made by Bal l ard. ® [ V9 603-05, 615] O the four |atent prints found
on the frame of the waterbed, two were snudges not suitable for
identification. [V9 606-07] Two nore, Q37 and 50, had sone ridge
detail, but Barber could not identify them [V9 607-09] Nor could
he elim nate Ball ard as the person who made t hem [V9 609] Barber
testified that he had used enl arged phot ographs of finger-prints
for courtroompresentations in the past, but it was not a process
used for identification. [V9 612] Barber sent 105 unidentified
prints to FDLE. [V9 612-13] One of the unidentified prints which
was suitable for conparison canme fromthe inside driver’s door
handl e, but the officer who found it did not specify which vehicle
it cane from [V9 616] M. Tabakman, the other Collier County
Sheriff's Ofice fingerprint expert, reviewed Barber’s work in
this case and agreed with his conclusions. [V9 624-25]

Phillip Bal unan, an FDLE cri ne | aboratory analyst with four
years experienceinfingerprint identification|[V9 631], exan ned
the 105 unidentified prints andidentifiedthree of them [V9 635-
36] He made the identification about one year after finishinghis
probation after his training. [V9 660] He was certified by FDLE

but not by the International Association of Identification. [V9

8 Three prints were made by Jones, six were nmade by Patin, and one was nmade by
someone naned Freenman. The Freeman print was found on a CD in Jones’ car. [V9
605- 06]
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663-64] He passed annual proficiency exam nations gi ven by FDLE.
[ V9 666-67] Bal unan phot ographed the |l atent prints and used the
photos to nake the identifications. [V9 636] The latent prints
can be enhanced by nmmeking the photo lighter or darker or by
changi ng the contrast of the photo. [V9 639-40] Balunan identi -
fied @0 as the fingerprint of John Ballard. [V9 641-42] Hi s iden-
tification of the print was subjectedto peer reviewand confirned
by FDLE fingerprint analyst Steven Casper. [V9 667, 670-79]

Bal unan prepared a chart to denonstrate the points he used in

reaching this conclusion. [V9 642] Defense counsel objected to

the chart and requested a Ri chardson® hearing. He argued that in a
deposition Bal unan sai d he used one on one phot ographs, while the
chart used enl argenents. Balunan al so said in deposition that he
di d not know how many poi nts of identification he used, while the
chart had numerous arrows pointing at points of identifica-tion.
This informati on was not provided to the defense before trial nor
in the deposition. [V9 642-43] The prosecutor responded that
Bal unan had not prepared anything to showthe jury at trial at the
time of the deposition. Also, he was not offering the chart into
evi dence, but to show how Bal unan canme to his concl usi on. [V9 643]

The court excused the jury to conduct a Richardson inquiry. [V9

643- 44]

® Richardson v. State, 246 So.2d 771 (Fla. 1971).
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Bal unan sai d he prepared the chart earlier during the week of
trial. [V9 644] The points shown on the chart were not the only
ones he used to make the identification. [V9 644-45] The chart
was a representation to denonstrate how he conducted his exam
ination. He did not use a set nunber of points. He plotted ten
points on the chart for the denobnstration, but there were nore
than ten points on the latent fingerprint. [V9 645] The chart was
prepared with enl arged photos fromthe latent |ift card and the
i nked print card to which he conpared it using one on one phot os.
[ V9 645-46] 1In his deposition, defense counsel asked i f he noted
how many poi nts of identificationthere were, and Bal unan answer ed
no. [V9 646] Nunber one on the chart was Bal unan’s begi nni ng
poi nt. There were many points of identification. Balunan had not
made any note or reference in his exam nation about how many
poi nts of identification he had. [V9 647] The nunbers on the
chart were “not for numerical purposes,” he could have used
letters. “There’s no nunerical value as to the points of
identification.” [V9 648]

Def ense counsel argued that he inquired about points of
identification, and Balunan did not give him any, but now they
were going to be discussing nunbers. He should have been given

that i nformati on i n advance. He woul d have prepared differently.
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He coul d have | ooked at it and gotten anot her expert if he needed
one. [V9 649] The prosecutor repliedthat the points on the chart
were not the only ones Balunan relied on. He was just using the
chart to denonstrate how he concluded this was Ballard' s print.
The fact that the chart said 10 did not make any difference. [V9
649-50] The court rul ed that there was not a di scovery viol ation
and permtted use of the chart for denonstrative purposes. [V9
651]

When the jurors returned to the courtroom the court
instructed them “What you' re now going to be |ooking at is not
evidence, it’s only used as a denonstrative aid.” [V9 651]
Bal unan testified, usingthe chart, that he phot ographed t he known
and | atent fingerprints, making | i ght, medi um and dark copi es of
the latent print photo. This process did not change anything in
t he photo. [V9 651-52, 661, 665] He then used a magnifying | oop
to exam ne each of the ten known prints and determ ned that the
nunber one finger deserved nore exam nation. [V9 652-53, 660-61]
He exam ned that known print side-by-side with the [ atent print
and mat ched i ndi vi dual characteristics present in both. [V9 653-
54] He did not have a particular starting point, but for purposes
of showi ng how an exam nation is done, he had “tried severa

points on |l atent fingerprints and the ink fingerprint to explain
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or to denonstrate to you that these two fingerprints are, indeed,
made by the sanme finger.” [V9 654] He then descri bed how each of
the ten points marked on the chart had the sane ridge character-
istics on both the known and | atent prints. [V9 654-57] He told
the jury he did not do or base his exam nation on the chart, which
was for denmonstrative purposes. [V9 657, 664-65] There were nore
points that he did not mark. [V9 657] There is no scientific
met hod to determ ne the age of a fingerprint or howlong it has
been in place. [V9 658, 665]

I n March, 1999, FDLE anal ysts prepared stain cards fromknown
sanpl es of Jennifer Jones’ blood and Wllie Patin’s blood. [V10
813-23] I n Decenber, 1999, a nurse drew a known sanple of John
Bal l ard’ s bl ood and gave it to a detective who observed t he bl ood
draw. [V10 805-12]

John Ki | bourn, aforensic scientist for aprivate, commerci al
| aboratory [ V10 834, 851], exam ned six hairs that were found in
Jenni fer Jones’ right hand. He conmpared them to a sanple of
Jones’ head hair and determ ned that three of the hairs were
consi stent with her head hair. Two hairs were too short to nmake
any conclusion. The sixth hair had been cut in two and placed in
separate test tubes. This hair was acconpani ed by PCR extracts

fromthe root and shaft. It was consistent with the known arm
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hair of John Ballard. [V10 836-39, 852, 857-58] Hairs cannot be
absolutely identified by mcroscopic exam nation. It is not as
scientifically exact as fingerprint or DNA identification. [V10
857- 58]

Kil bourn testified that human hair has three growth stages:
(1) the anagen phase, during which the hair is growing for two to
ei ght years; (2) the catagen phase, during which growth discon-
ti nues, and which lasts a few weeks; and (3) the tel ogen phase,
during which the bulb of the root reduces in size for two to four
mont hs until it falls out fromwashing, brushing, or bl owi ng wi nd
as a naturally shed hair. [V10 839-41, 853-54] A hair in the
t el ogen phase is | oosely held and can be “forcibly renmoved” with
normal daily activity. In the |ate telogen phase very little
force is required to renove it. [V10 856-57] A hair in the late
t el ogen phase has no viable cellular material attached to the
root. [V10 841, 854] When a hair in the anagen phase is forcibly
renoved, the root is distorted, and there is a lot of tissue
attached to it. When a hair in the catagen phase is forcibly
renoved, the bulb is becom ng dehydrated, and there is viable
tissue on it that can be tested for DNA. Wen a hair is in the
early tel ogen phase, there is still enough tissue on it for DNA

anal ysis. [V10 842-43, 854]
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Ki | bourn determ ned that the hair consistent with Ballard' s
armhair was in the tel ogen phase. The PCR extracts that cane
with the hair were from an attenpt to do DNA anal ysis. When
Ki | bourn saw the hair, there was no cellular tissue |left on the
hair, so he could not determ ne whether it was forcibly renoved or
naturally shed. [V10 843-45, 855, 869]

Ki | bourn exam ned hundreds of hairs in this case. He
identified some of them as those of Jones and Patin. [V10 845]
Sonme of the unidentified hairs were body hairs; he was not given
known sanples of body hairs for conparison. Some of the
unidentified hairs were too short for conparison. There were
other hairs he sinply could not identify; they m ght have cone
fromJones, Patin, or other people who had been in the house. [V10
846] Hairs can be transferred fromone surface to another, for
exanple, fromthe carpet to a person’s hand. [V10 861-62]

There were five forcibly renoved hairs that Kilbourn could
not identify. One of those came fromthe barbell. [V10 847-48]
Several hairs canme from a striped shirt. One of those was a
forcibly renoved hair that he could not identify. [V10 848] There
were al so nine unidentified |linb hairs onthe striped shirt. [V10
866] Fifty-nine hairs cane fromthe right hand of Wllie Patin.

He identified twelve of themas consistent with Patin and twel ve
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as consistent with Jones. Sone were forcibly renoved; sone were
not. There was an uni dentified non-Caucasi an hair with a tel ogen
root. There was an unidentified Caucasian pubic hair, two
uni dentified body hairs, four unidentified |inb hairs, an ani mal
hair, and a couple of short hair fragments that he could not
identify. [V10 848-49, 858-60] Sixty-four hairs or fibers cane
fromPatin' s | eft hand. Twelve of the hairs were consistent with
Jones, and forty-one hairs were consistent with Patin. There were
al so body hairs and hairs that were too short for identification.
[ V10 849, 861] Six hairs cane froma pair of plaid shorts found
by the weight bar. Four of them were consistent with Patin
There were two forcibly renoved hairs that could not be
identified. [V10 850, 862-63]

There were also five unidentified linb hairs on the plaid
shorts. [V10 866] Two body or linmb hairs fromthe spare bedroom
door coul d not be identified. [V10 862] Nunerous hairs were found
inJones’ car, including forty-seven unidentified hairs. None of
the hairs fromthe car were consistent with Ballard s known arm
hairs. [V10 863] Nunerous hairs were found on a torn poster with
bl ood on it. Several of them were unidentified |inb and body
hairs. [V10 863-64] An unidentified Caucasian pubic hair, an

unidentified linb hair, and three unidentified head hairs were
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found on a pi ece of carpet and padding fromthe hallway. [V10 864]
Several unidentified hairs and hair fragnments were found in the
paper bag investigators placed on Patin’ s right hand. Two
unidentified linb hairs were found in the paper bag placed on
Patin's |eft hand. [ V10 869] An unidentified linb hair and
several cut hairs were found on Patin’s bl ack shorts. [ V10 865-66]
Several unidentified |inb hairs were found on a white sock with
bl ood on it. Numerous hairs, including six unidentified |linmb
hairs, were found on a blue tank top fromthe spare bedroom An
uni dentified hair was found on a bl ack bra fromthe spare bedroom
[ V10O 866] An unidentified hair, several short hairs, an eyel ash
hair, and an eyebrow hair were found on a gray shirt fromthe
spare bedroom Short, unidentified hairs were found on cl ot hi ng
found under Jones. An unidentified hair fragnment was found on
carpet fromthe spare bedroom [V10 867] An unidentified linb
hair was found on carpet under Patin’s head. A |large nunber of
unidentified linmb hairs were found onthe sheets usedto transport
t he bodies. [V10 868]

Patrici a Benci vegna, an FDLE DNA anal yst [ V10 876], conduct ed
PCR anal ysis of the known bl ood stain cards for Jennifer Jones,
Wl lie Patin, and John Ball ard and t he hair, which she cut in two,

fromJenni fer Jones’ right hand. She obtained a DNA profile from
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the hair that reveal ed a m xture of profiles. Patin was excluded
as a possi bl e source. Jones was i ncluded as the source of a m nor
conponent in the mxture. Ballard was included as a “possible
source” of the m xture. She requested SDR anal ysis for a higher
degree of discrimnation. [V10 887-90, 893-94, 910-11] The other
hairs fromJones’ right hand were not suitable for PCR anal ysi s.
[ V10 913-15]

Benci vegna al so found the presence of blood in the nail
clippings fromJones’ right hand. DNA anal ysis reveal ed a m xture
of DNA profiles. Ballard was excl uded as a possi bl e source of the
m xture. Patin and Jones could not be excluded. [V10 892-93,
915-20, 923, 925] She found DNA profiles consistent with Patin
and usual | y excl udi ng Jones frombl ood stai ns found on bath towel s
fromthe bathroom carpet fromthe spare bedroom a white sock
toil et paper, a ten pound wei ght, a bl ue blow up chair, bathroom
door trim bathroomdoor franme, an O ynpic barbell, a curl bar, a
lamp fromthe spare bedroom the shower curtain, scrapings from
the toilet, scrapings fromthe bat hroomfl oor, a seat cover, and a
fingernail polishbottlefromJones’ purse. [V10 895-910] The DNA
profile of a hair from Patin’s right hand was consistent wth

Patin. [V10 910, 920] The DNA profile of bl ood found on a piece

o Benci vegna said Jones and Patin could not be included on direct exam [V10
892-93] On cross-exam she corrected herself and said they could not be
excl uded. [V10 916-19]
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of cardboard box was consistent with Jones and coul d not have cone
fromPatin or Ballard. [V10 911-12] Bencivegna exam ned evi dence
fromthe sexual assault kit and found no senmen or sperm [V10 921]
Mel i ssa Suddet h, an FDLE DNA anal yst and supervi sor [ V10 928-
29], performed STR anal ysis of the hair fromJones’ right hand and

found that it matched Ballard’ s DNA profile. She calcul ated the

frequency of the match as one in every 11.8 quadrillion African-
Ameri cans, one in every 750 trillion Caucasians, and one in 2.5
trillion Southeastern Hi spanics. [V10 933-35]

Roger Morrison, a lab director and DNA analyst for the
Al abama Departnment of Forensic Science, who is al so engaged in
private practice [V10 938-40], testified that DNA testing is
possi ble on a hair with atelogen root if it has afollicular tag,
soft tissue associated with the root of the hair. |If thereis no
soft tissue, DNA results cannot be obtained. When there is soft
ti ssue associated with the root of the hair, some force had to be
i nvol ved to renove the hair fromthe follicle. However, he could
not say how nuch force was required because there is | ess and | ess
attachnment to the soft tissue as the hair goes through the growth
phases. In the later part of the tel ogen phase, the root disap-
pears, and the hair easily falls out as a shed hair or naturally

removed hair. This can occur from normal daily activity. [V10
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941-43, 952-54] In the case of alinb hair in the tel ogen phase
with soft tissue attached, a person scratching his armor |eg
m ght produce enough force to forcibly renmove the hair. [V10 953-
955] If he obtained a 12 out of 13 STRprofile on a telogen hair,
it would have to have soft tissue associated with it and woul d
have to be forcibly renmoved, but he coul d not determ ne t he anount
of force. [V10 943] He did not exam ne any physical evidence in
this case and did not review any notes. [V10 945] Head hairs
remain in the tel ogen phase for two to four nonths, while pubic,
body, and linmb hairs remain in the follicle six nonths |onger.

[ V10 945]
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Def ense Evi dence

Ray W ckenhouser, a Louisiana |lab director and forensic
scientist who specializes in DNA and trace evidence [ V10 963-65],
testified that a full DNA profile can be obtained froma tel ogen
hair if it has as few as twenty to fifty cells attached. A
naturally shed tel ogen hair can have enough cell s attached, even a
fl ake of dandruff, to obtainafull DNA profile. [V10 975-76] Hi s
lab finds a follicular tag on a naturally shed hair quite often.
[ V10 982-83] “We routinely get a DNA froma Tel agen [sic] hair.”
[ V10 979] W ckenhouser revi ewed Ki | bourn’s notes. The notes were
very thorough with regard to other hairs, but Kilbourn failed to
not e whet her the tel ogen linb hair had any root sheath materi al or
adhering debris. [V10 977-78, 981] He described it as a typical
tel ogen hair. [V10 980] The fact that a DNA profil e was obt ai ned
fromthe hair neant that biol ogical material was onthe hair, “but
to say what kind of cells were originally on the hair and how t hat
hair was renoved . . . you're just speculating.” The DNA profile
coul d have been obtained frombodily fluid on the hair, a folli-
cul ar tag, or dandruff. Once the cells are “digested” to obtain
the DNA, “you really can only speculate[.]” [V10 978] “There’'s
only some things it could be, but to say it’s one without or to

t he exclusion of the other, you can’'t say.” Wen a telogen hair
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is almost ready to fall out naturally, washing or scratching can
cause it to fall out. [V10 979, 987] Just as there is a continuum
of devel opnent of a hair from the anagen phase to catagen to
tel ogen, the force needed to renove a hair is a continuum A
t el ogen hair can be forcibly renoved, but thereis noway to tell
t hat by | ooking at the hair. [V10 984] The anmount of force needed
to renmove a tel ogen hair with tissue attached to it is so m ni mal
it could happen in daily life. [V10 984-85] A hair with a
follicular tag can fall out by itself, or it can be pulled out.
[ V10 985-86] Hairs can be transferred from one surface to
another. A hair could be transferred froma carpet to a hand
abutting the carpet. [V10 986-87]

Shawn Wei ss, Associate Technical Director of the Forensic
Departnment at LabCorp of Anmerica and a DNA anal yst [V10 988],
perfornmed m tochondrial DNA anal ysis on two Caucasian |inb hairs
found on the carpet under Jones. They did not match John Bal | ard.
[ V10 989-90]

Def ense counsel introduced thirty-four fingerprint cardsinto
evi dence. [ V10 992-1000; V11 1001-12] They were fingerprints that

Joseph Barber could not identify as John Ballard's. [V11l 1012]
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M ke Gawlinski of the Collier County Sheriff’'s O fice

exam ned the entire interior of Ballard s vehicle several nonths

after the hom cides, but he did not find any blood. [V11 1014-15]

On February 28, 1999, Ball ard reported a drive-by shooti ng at
Jones’ apartnment. [V11 1024-27] A deputy drove Ballard to the
scene of a traffic stop to identify the car that had been
i nvol ved. [V11 1017-20] The driver of the car was Donal d Taf oya.
The passengers were Francisco Garcia, Claudio Perez, Alberto
Rameriz, and Al ejandro Yanez. The officers who searched the car
found a .22 caliber rifle and several .22 caliber rounds. Garcia
was arrested for the shooting. Tafoya was arrested for driving
w thout a license. The others were released. [V11l 1026, 1030]
Garci a and Taf oya were nenbers of a street gang, LaRaza. The gang
had been involvedincrimnal activity, intimdation, and robbery.
There were ei ghty menbers and associ ates of the gang. [V11 1029-
31]

On Sunday on the weekend of the hom cides, Ballard and his
famly attended a cookout held by his neighbor Jodi Crossman.
Ther e was not hi ng unusual about Ballard’s behavior. The cookout
ended between 9:00 and 10:00 p.m [V11 1032-34]

In March 1999, Robert King |lived at 6280 28" Avenue Sout h-

west. King wal ked his dogs in the norning and in the evening on a
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regul ar basis. Around 6:00 p. m Sunday eveni ng on t he weekend of
t he hom ci des he wal ked past a five-acre vacant lot. He did not
see any vehicle at the lot. The next norning, he wal ked onto the
| ot and saw the back end of a car sticking out from sone brush
about two hundred feet fromthe road. He could not have seen the
car from the road. [V11l 1037-41] The | ot was a place where
numer ous people liked to party. King had piled up sone rocks and
sticks to keep people from going back into the lot. The sticks
had not been di sturbed when he went by on Sunday, but on Monday he
noti ced t hat soneone had been there and noved some trash and the

rocks and brush. [V11 1039, 1041-42]

State's Rebuttal Evidence

Joseph Barber conpared the 38 unidentified fingerprints

i ntroduced by the defense with the known prints of Donal d Taf oya.

They were not Tafoya’'s prints. [V11l 1059]
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Penalty Phase

Prior to trial, defense counsel noved to bar inposition of

t he deat h sentence because Florida’s capital sentencing procedure

i s unconstitutional under Ring v. Arizona.® [Vl 50-68; V4 670-77,

681] The court denied the nmotion. [V4 681-82]

At the beginning of the penalty phase of trial, defense
counsel nmoved for a judgnent of acquittal notw thstanding the
verdict. [V1 204-05; V5 776-82, 785] The court denied the noti on.
[ V5 786] Defense counsel renewed the notion to bar inposition of
t he deat h sentence under Ring. The court responded, “It’s on the
record.” [V5 787-88]

The prosecutor relied uponthe evidence presented at trial to
support the aggravating circunstances. [V5 791] He presented
victim inpact testinony by Patin’s sister, Stacey MDowell [V5
793-94, and Jones’ stepnother, Tammy Jones. [V5 795-97]

Patty Butler testified that John Ballard was her fourth
child. [V5 797-98] Her husband, Janes Ballard, drank a | ot,
argued with her, hollered at the kids, and hit themw th his hand.
[ V5, 798-99] She divorced hi mwhen John was two and a half. Ms.
Butl er was very strict and taught her children to showrespect for
adults. If they m sbehaved, she gave themthree warnings, then

spanked themwith a belt. [V5 800] Her daughter, Cynthia, took

* Ring v. Arizona, 536 U S. 584 (2002).
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care of John after school. Cynthia |Iloved himand treated him as
her “baby doll.” [V5 802] After her divorce, Ms. Butler worked
ni ght and day. [V5 803] During the day, John stayed with a
babysitter or at nursery school. Wen he was two or three, he
woul d | eave the nursery school and walk two m | es honme. [V5 804-
05] If one of the children broke sonethi ng whil e she was at work,
she woul d punish all four by sending themto their roonms. [V5 806]
When John was four or five, Ms. Butler married Wl lie Lopez. The
kids I oved him but she had their marriage annulled. [V5 807]

John started school in Florida. [V5 811] Ms. Butler noved
to Californiawth her childrenfor three years. [V5 808-09] When
she returned to Florida, the school district tested John and
determ ned t hat he had alearning disability and attention deficit
di sorder. They held hi mback in school one year. A year |ater,
they found that he had a hearing problem caused by an ear
i nfecti on when he was six nonths old. [V5 811-12, 814, 819, 821-
22] Ms. Butler took John to a pediatrician for his shots and
when he was sick. She had a hard tinme taking himto the denti st
because he was afraid, but she finally found one that he |iked.
He had very bad teeth. [V5 812-14]

Ms. Butler marri ed Bob Lackett when John was seven and in

t he second grade. [V5 809] John did not |ike Lackett because he
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was an al coholic. John would go away on weekends with his
friends. [V5 815-16] Ms. Butler and Lackett were divorced after
five years. She married Archie Butler when John was in his early
teens. [V5 809-10] John quit school when he was sixteen. [V5 814]

Cynt hi a Mbore was el even when her brother John was born. Her
not her was working ten hours a day, so she was the primary
caretaker of John, her sister Karen, and her brother Kevin while
t heir not her was at work. [V5 824-25] Cynthialoved and took care
of John. She wal ked him held him and played with him [V5 827]
Her nother did not really want to have children. She believed
they were to be seen and not heard. *“If you opened your nouth you
got a backhand.” [V5 828] Janes Ballard was her nother’s fourth
husband. [V5 827] Cynthia was very scared of himbecause he was
abusive. He spanked themw th his hand. Her nother used a belt
to spank them |If one of themgot in trouble, her nother would
beat all of them As Cynthia grew ol der, she had to nake drinks
for her nother. [V5 825-26, 832]

They noved out of the Ballard residence when Cynthia was
thirteen. [V5 826] Her nother was married to WIllie Lopez for
|l ess than a year. [V5 827] Cynthia left honme when she was
seventeen and John was six. When she was eighteen, her nother

asked her tonbve to Californiawith her to take care of the other
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children. [V5 829, 835] Cynthia stayed with her famly for |ess
than a nonth in California. Her nmother’s new boyfriend told her
toleave. After he left her nother, Cynthia spent six nore nonths
with her famly. She got marri ed when she was ni net een and st ayed
in California when her nmother returned to Florida. She saw John
only twi ce after that, when he was twel ve or thirteen and when he
was seventeen. They stayed in touch with telephone calls. [V5
831-32, 835] John seened to have a happy, normal |life. He told
her about his jobs, his children, and fishing. [V5 836] John was
a good brother. They have a bond of | ove that will never go away.
[ V5 834]

Janes Bal | ard, John’s hal f-brother, was nine or ten years old
when John was born. Their father was a sal esman with an al cohol
abuse probl em who stayed out |ate at night. He was a very firm
di sci plinarian and becanme physically abusive as ti me went on. He
beat John and the other children with a belt, a paddle, or his
hand. [V5 836-40] John’s mother took her kids and noved to
anot her house two or three bl ocks away. John continued to spend a
ot of tinme at his father’s house with his other half-brothers.
[ V5 840-41] Because John’s nmother was often out of the house, the
younger nei ghbor hood ki ds hung out there snoking and gettinginto

t roubl e when John was five or six. [V5 841-42] John’s nother was
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al so a strict disciplinarian. “Everyone got backhanded[.]” [V5
842] Their father added a fourth bedroomto his house and rented
rooms to prostitutes when John was si x or seven. [V5 843-44] John
grew up to be a good man, a good husband, and a good father with
three kids. [V5 844, 847, 849-50]

Kenneth Bal lard, John's half-brother, testified that their
father had been abused as a child and drank to try to forget.
Their father had a harsh attitude towards them Kenneth tried to
avoid him Their father and John’s nother were only married for
about two and a half years. [V5 853-55] Kenneth only renmenbered
one or two occurrences of physical abuse involving their father
and John’s mother. [V5 856] Their father rented roonms to his
friends, some of whomwere prostitutes, when John was about five.
[ V6 855] John was shy and quiet. [V5 856] After 1976, Kenneth
had seen John only a couple of tines. In 1981, when John was
about thirteen, he was qui et but playful. [V5 856-57] When they
wer e together, Kenneth enjoyed being with John. He |oved John
very much. [V5 857-58]

Kevin Col e was al so John’s hal f-brother; they had different
fathers. Kevin was four when John was born. Their nother and
John’ s father were only together for about two years. [V5 860-61]

When they were children, Kevin and John built forts, fished, and
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pl ayed baseball and football together. [V5 861] Kevin did not
remenber being around John’s father when he was intoxicated. He
did remenber that their nother drank. [V5 862-63] Their nother
was often away fromhone working or taking tine for herself while
they were children. They had to take care of thensel ves. [V5 864]
They becane very i ndependent. John had troubl e communicating his
feelings. [V5 865] Their nmother and grandparents were very
strict. The children were punished with a “back hand i n t he back
seat” or with a belt. [V5 866] John’s hearing and | earning
di sabilities were di scovered when they were in CaliforniaandJohn
was in the fourth grade. [V5 863, 867] John sonetines ran away
from hone for two days at a tine. [V5 867] About three years
after they returnedto FloridafromCalifornia, Kevinleft honeto
finish school. John was in the sixth grade. [V5 871-72] John
grew up to be a very good father. [V5 872-73]

Dr. Henry Dee, a clinical neuropsychol ogi st, interviewed and
tested Ballard on March 8 and April 12, 2002. [V5 877-82] Dr. Dee
determned that Ballard s full scale I1Q was 90, which is bel ow
average. His full scal e menory score was 89. Dr. Dee found there
was a significant discrepancy between Ballard s verbal 1Q which
fell in the 27t percentile of the population, and his nonver bal

| Q which was at the 61t percentile. Such a di screpancy is al ways
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found in people like Ballard with a history of a |earning
disability, especiallyreadingdifficulties. [V5882-83, 892] The
di screpancy between t he verbal | Qand nonverbal I Qal soraisedthe
guestion of brain damage. [V5 883-84, 892] Ballard' s performance
was normal on the Benton visual retention test, the judgnent of
line orientation test, facial recognition test, visual form
discrimnation test, and Wsconsin card sorting test. Hi s
perfornmance on the category test, 63 errors, was in the brain
damage range. This test result, in conmbination with the nornal
scores on the other tests, was a reliable indication of frontal
| obe damage. [V5 884-85] The category test is a nore sensitive
measure of frontal | obe damage than radi ographic tests. [V5 892]
Dr. Dee could not determ ne when the brain damage occurred from
Ballard’ s history. People with | ongstandi ng brain danmage of this
type have long histories of odd behavior. They are very
i npul sive. Ballard s history of frequent job changes and runni ng
away was consistent with frontal | obe damage. [V5 885-88] Such
brain damage is permanent. [V5 890] The way the brain is
connected is inpaired. The normal connections are gone and are
not com ng back. [V5 896-97] Dr. Dee concluded that Ballard
suffered from an extreme nental or enotional disturbance at the

time of the offense. [V5 890-91, 894] Frontal |obe syndrone “is
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by definition serious, there’s so nuch disorganization of
behavior.” [V5 893] Ballard' s ability to conformhis conduct to
the requirenents of | aw was substantially inpaired by the brain
danmage, which “destroys one’s inhibitory controls. You may know
it’s wong, but still can’'t keep yourself fromdoingit.” [V5 895-
96]

Donna Howard testified that John Ballard was the son of her
best friend. Ballard s nother lived in her guest house. She had
known him for 13 or 14 years. He was a very devoted son and
father. He hel ped his nother with nmowi ng the | awn, weedi ng, and
ot her chores. Howard never heard Ballard say a harsh word. He
was al ways very respectful. [V5 897-99]

M chelle Ballard had been married to John for al nost ten
years. [V5 901] The Ballard’s had three children, eight-year-old
John, six-year-old Dustin, and three-year-old Joy. [V5 902]
M chell e said Ballard was a great father. He was supportive of
her and the children. He worked hard. He hel ped ot her people.
[ V5 903-05] Despite his learning disability, he would read to the
children after reviewing the books with Mchelle. [V5 905-06]
Mchelle read a letter witten by their son John expressing his

| ove for his father. [V5 909-10]
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SUMVARY OF THE ARGUNMENT

| SSUE | John Ballard is innocent of the nurders and robbery
of Jennifer Jones and WIllie Patin. The State’ s only evi dence of
Ballard s guilt was circunstantial. Ballard s fingerprint was
found on the outer frame of Jones’ waterbed. A linb hair with a
DNA profil e that matched Bal |l ard’ s DNA profil e was found i n Jones’
ri ght hand. Her body was on the floor near the waterbed. The
State failed to prove that the fingerprint and hair were left at
the scene at the tine of the homcide. Ballard was a friend and
nei ghbor of Jones and Patin. He was a frequent guest in their
apartnment and was there on the Saturday night preceding their
deat hs on Sunday. Jones was a marijuana deal er who conduct ed nost
of her transactions in her bedroom It islikely that Ballard was
in her bedroomas a guest at sone tinme before the hom cides. The
hair could have been “forcibly renoved” from Ballard s arm by
Bal | ard rubbi ng or scratching his arm or through i nnocent cont act
wi th Jones or soneone else. There were nunmerous unidentified
fingerprints inthe apartnent, including bloody fingerprints on a
curl bar and a barbell weight which could have been the nurder
weapon. The bl ood on the curl bar and wei ght had a DNA profile

t hat mat ched Patin. Another unidentifiedfingerprint was found on
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the inside door handle on the driver’s side of Jones’ car, which
was found abandoned in a vacant |lot the nmorning after the
hom ci des. Nunerous unidentified hairs were found on Patin’'s
hands and in the apartnment. The unidentified fingerprints and
hairs are consistent with the hypothesis that soneone ot her than
Ballard committed the crimes. Because the State’s evidence was
not i nconsistent with any reasonabl e hypot hesis of i nnocence, it
was insufficient as a matter of law to sustain the convictions.
The trial court violated Ballard' s due process right to proof
beyond a reasonabl e doubt of his guilt when it deni ed his notions
for judgnent of acquittal. The convictions and sentences nust be
reversed, and this case nust be remanded with directions to
di scharge Ball ard.

| SSUE I I Defense counsel objectedtothe State’s failureto
di sclose a chart prepared by the FDLE fingerprint expert using
enl arged photos of the latent fingerprint found on the waterbed
and Ballard s known fingerprint. The chart showed ten points of
conparison to denonstrate how the expert identified the |atent
print as Ballard' s, although the expert testified in deposition
that he did not know how many points of conparison there were.
The trial court erred by ruling that there was no discovery

violation and by failing to make the findings required in a
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hearing on the discovery violation. The failure to disclose the
chart and the information it displayed was prejudicial to defense
counsel’s ability to prepare for trial. |If defense counsel had
known about and seen the chart before trial, he could have hired
an i ndependent expert to assist himin determ ning thevalidity of
t he met hods used and identification mde by the State’s expert.
He may have been able to have the independent expert testify to
rebut the State’'s expert’s testinony. The court’s errors in
responding to the State’s di scovery violation violated Ballard's
rights to effective assi stance of counsel and a fair trial. The
convi ctions and sentences nust be reversed, and this case nust be
remanded for a new tri al

ISSUE 11l The trial court violated the Ei ghth Amendment by
finding that the defense had not proved the mtigating circum
stances of frontal | obe brain damage and Ball ard’ s substantially
inmpaired ability to conform his conduct to the requirenents of
| aw. The defense proved these mtigating circunstances wth
conpetent, substantial, believable testinmony by Dr. Henry Dee.
Dr. Dee’s testinony was not controverted by other evidence. The
deat h sentences nust be vacated, and this case nust be remanded

for resentencing.
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| SSUE IV The Florida death penalty statute violates the
Si xth Amendnent right to a jury trial because it does not require
t he aggravating circunstances necessary for inposition of the
death penalty to be found by the jury. Al t hough two of the
aggravating circunstances in this case, prior capital felony
conviction and murder during the course of a robbery, were based
onthejury s guilt phase verdicts, the court al one found the nost
significant aggravating circunstance in this case, that the
murders were hei nous, atrocious, or cruel. The death sentences

must be vacated, and this case nust be remanded for resentencing.
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ARGUMENT

| SSUE |

THE STATE DI D NOT PROVE THAT JOHN BALLARD
KILLED OR ROBBED JENNI FER JONES OR W LLIE
PATI N.

| nt roducti on

John Robert Ballardis i nnocent of the nmurders and robbery of
Jenni fer Jones and Wllie Patin. Although the State proved t hat
Jones and Patin were killed and robbed, the State did not prove
that Ballard was the perpetrator of those crines.

The State proved that Ballard was a friend and nei ghbor who
frequently visited the dupl ex apartnent shared by Jones and Patin
[ V8 528, 532, 541-43], he was a guest in the apartnment the night
before the crimes occurred [ V8 518, 529-30, 534], his fingerprint
was found on the outer franme of Jones’ waterbed [V8 573-74, 587-
88, 591-92, 598; V9 641-42], and one of his linb hairs was found
in Jones’ right hand. [V8 575-76; V9 695-97, 725, 766-69, 776-77,
790, 793, 797-99; V10 836-39, 852, 857-58, 887-90, 893-94, 910-11,
933-35] Jones’ body was found on the floor of the master bedroom

next to the waterbed. [V8 549, 552] The State al so proved that
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uni dentified, bloody fingerprints were found on an O ynpi ¢ bar bel |
wei ght and curl bar in the spare bedroomwhere Patin’ s body was
found [V8 549, 552, 582; V9 736, 738, 744, 759-60], the DNA
profile of the blood on the weight and curl bar was consi stent
withPatin’ s [V10 900, 903-04], the wei ght was consi stent with the
injuries suffered by both Jones and Patin [ V9 795-96], Jones’ car
was abandoned in a vacant |ot [V8 355-63], and an unidentified
fingerprint was found on the inside door handl e of the car. [V9
616, 761] This circunmstantial evidence established that Ballard
had been in the home of his friends and nei ghbors and had t ouched
the frame of their waterbed, but it did not prove that Ballard
commtted any crine against Jones and Patin.

The State’'s evidence raised a reasonable hypothesis that
sonmeone other than Ballard was responsible for the nurders and
robbery, left bloody fingerprints onthe curl bar and the O ynpic
bar bel | wei ght which coul d have been the nmurder weapon, and | eft
anot her fingerprint on the inside driver’s door handl e of Jones’
abandoned car. Under these circumstances, the trial court
violated Ballard s constitutional right to due process of | aw by
denyi ng defense counsel’s notions for judgnent of acquittal. [V1

204-05; V5 776-86; V10 958-62; V11 1060]
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The Law
The due process clauses of the United States and Florida
constitutions required the State to prove the identity of the
per petrator beyond a reasonabl e doubt. See U.S. Const. anends. V
and XIV; Art. |, 8 9, Fla. Const. “[ T] he Due Process Cl ause
protects the accused agai nst convi cti on except upon proof beyond a
reasonabl e doubt of every fact necessary to constitute the crine

with which he is charged.” 1n re Wnship, 397 U S. 358, 375

(1970). “The state bears the responsibility of proving a

def endant’s guilt beyond and to the exclusion of a reasonable

doubt.” Long v. State, 689 So.2d 1055, 1057 (Fla. 1997). “A
fundanmental principle of our crimnal lawis that the prosecutor
must establish beyond a reasonable doubt the identity of the

accused as perpetrator of the charged offense.” Owen v. State,

432 So.2d 579, 581 (Fla. 2d DCA 1983).
The standard of review for the denial of a notion for

j udgment of acquittal is de novo. Pagan v. State, 830 So.2d 792,

803 (Fla. 2002), cert. denied, 539 U. S. 919 (2003). A special
standard of review applies when the only evidence of guilt is

circunmstantial. Darlingv. State, 808 So. 2d 145, 155 (Fl a. 2002);

Jaramllo v. State, 417 So.2d 257 (Fla. 1982). “Where the only

proof of guilt is circunstantial, no matter how strongly the
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evi dence may suggest guilt a convi ction cannot be sustai ned unl ess
the evidence is inconsistent with any reasonabl e hypot hesis of

i nnocence.” MArthur v. State, 351 So.2d 972, 976 n.12 (Fla.

1977); Darling, at 155; Jaram llo, at 257.

| f the State does not present evidence i nconsi stent with the
def endant’ s hypot hesis of innocence, no view that the jury may
lawfully take of the evidence favorable to the State can be
sustained wunder the law, the State's evidence would be
insufficient towarrant a conviction as a matter of law. Darling,
at 156. “Circunstantial evidence nust |lead ‘to a reasonabl e and
noral certainty that the accused and no one else commtted the

of fense charged.” Cox v. State, 555 So.2d 352, 353 (Fla. 1989)

(quoting Hall v. State, 90 Fla. 719, 720, 107 So. 246, 247

(1925)). “Circunstances that create nothing nore than a strong
suspicion that the defendant committed the crine are not
sufficient to support a conviction.” Cox, at 353.

InJaramllov. State, 417 So. 2d at 257-258, police found the

bodi es of two victinms who had been shot in the head in the dining-
living room area of their residence. The nedical exam ner
determ ned t hat the deaths occurred between 2: 00 a. m Novenber 30
and 2: 00 a. m Decenber 1, 1980. The male victim s hands had been

ti ed behind his back with cord, and the femal e victim s hands had
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been handcuffed. The only proof of Jaram |l o’ s involvenent inthe
murders was that his fingerprints were found on a knife on the
di ning table, on the packaging for a knife found near a coil of
cord simlar tothe cord used to tie the nmale victims hands, and
on a grocery bag near the table. Identifiable fingerprints which
di d not belong to Jaram ||l o were found on the handcuffs, the knife
wr apper, and in the area of two bedroons and cl osets which had
been ransacked. Jaramillotestifiedthat the victin s nephew, who
lived with the victinms, asked himto hel p strai ghten the garage on
Novenmber 29. Whil e stacking boxes, Jaram || o asked t he nephewii f
he had sonmething to cut themso they could be nore easily stacked.
The nephew said there was a knife inside a bag on the di ni ng room
t abl e. Jaram |l o took the knife out of the bag, renoved the
wr apper, and left the wrapper in the dining room He used the
knife to cut sonme boxes, put the knife back on the dining room
t abl e, and went home around 10: 00 p.m Jaram || o was convi ct ed of
the nurders and sentenced to death. This Court reversed and
remanded with instructions to discharge himbecause the State’s
evidence was not legally sufficient. The State’'s fingerprint
evidence was not inconsistent wth Jaramllo' s reasonable

expl anation, and the State failed to establish that the prints
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coul d only have been placed on the knife, wapper, and bag at the
time the nmurder was comm tted.

The present case is simlar to Jaram |l o because the State
failed to prove that Ballard s fingerprint and |linmb hair could
only have been placed in Jones’ bedroomat the tinme the nurders

were committed.

The Fingerprint Evidence

A deputy found four fingerprints onthe frame of the waterbed
near the | ocati on of Jones’ body. [V8 573-74, 587-88, 591-92, 598]
More than a hundred latent prints were lifted fromthe apartnent.
[ V8 599] Deputy Joseph Barber, a fingerprint exam ner for the
Col lier County Sheriff’'s Office with twenty years experience [V8
600; V9 601-02, 614], received 118 |l atent print cards to exan ne.
He found that forty-six of the prints were suitable for conpari -
son. O those, he was able to identify ten, none of which were
made by Ballard.* [V9 603-05, 615] O the four latent prints
found on the frame of the waterbed, two were snudges not suitable
for identification. [V9 606-07] Two nore, Q37 and @0, had sone
ri dge detail, but Barber could not identify them [V9 607-09] Nor

could he elimnate Ballard as the person who made them [V9 609]

2 Three prints were nmade by Jones, six were nmade by Patin, and one was nmde
by soneone naned Freenman. The Freeman print was found on a CD in Jones’' car.
[ V9 605-06]
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Barber testified that he had used enl arged phot ographs of fi nger-
prints for courtroompresentations in the past, but it was not a
process used for identification. [V9 612] Barber sent 105
unidentified prints to FDLE. [ V9 612-13] One of the unidentified
prints which was suitable for conparison cane from the inside
driver’s door handl e of Jones’ car which had been abandoned in a
vacant lot. [V8 355-63; V9 616, 761] M. Tabakman, the other
Collier County Sheriff’s Ofice fingerprint expert, reviewed
Barber’s work in this case and agreed with his conclusions. [V9
624- 25]

Phillip Balunan, an FDLE crime | aboratory anal yst with four
years experience infingerprint identification|[V9 631], exam ned
the 105 unidentified prints andidentifiedthree of them [V9 635-
36] He made the identification about one year after finishing his
probation after his training. [V9 660] He was certified by FDLE
but not by the International Association of ldentification. [V9
663- 64] He passed annual proficiency exam nati ons gi ven by FDLE.
[ VO 666-67] Bal unan phot ographed the latent prints and used t he
photos to nake the identifications. [V9 636] The latent prints
can be enhanced by nmaking the photo lighter or darker or by
changi ng the contrast of the photo. [V9 639-40] Balunan identi -

fied Q0 as the fingerprint of John Ballard. [V9 641-42] Hi s i den-
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tification of the print was subjectedto peer reviewand confirnmed

by FDLE fingerprint analyst Steven Casper. [V9 667, 670-79]
Because the evidence nust be viewed in the I|ight nost

favorable to the State in reviewi ng the denial of a notion for

judgnent of acquittal, see Darling v. State, 808 So.2d at 155,

the jury could reasonably find that Balunan’s identification of
B0 as Ballard s fingerprint was correct. Nonetheless, the State
present ed no evidence fromwhich the jury could have reasonably
concluded that the fingerprint could only have been nade at the
time of the murders and robbery. The State’s own evidence
established that Ballard was a friend and nei ghbor of Jones and
Patin and was a frequent visitor intheir apartnent. [ V8 518, 529-
30, 534] In fact, he was a guest in the apartnment on Saturday
ni ght, the night before the crinmes were commtted. [V8 518, 529-
30, 534] Moreover, the State’ s evidence established that Jones
was a marij uana deal er who conduct ed nost of her drug sal es in her
bedroom [V8 520, 536, 543] As a friend and frequent guest, it is
likely that Ballard entered her bedroom to participate in a
marij uana transaction. The State presented no evi dence that was
i nconsi stent with this explanation for the presence of Ballard' s

fingerprint onthe frame of the wat erbed. Based upon t he evi dence
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in the record, it is not possible to determ ne when the
fingerprint was made.

The 102 unidentified fingerprints found in the apartnent are
also significant. Two of those unidentified prints were bl oody
prints found on the curl bar and O ynpic barbell weight in the
spare bedroomwhere Patin’s body was found [V8 549, 552, 582; V9
736, 738, 744, 759-60], the DNA profile of the blood was
consistent with Patin’s [ V10 900, 903-04], and the O ynpi c bar bel |
wei ght was consistent with theinjuries suffered by both Patin and
Jones. [V9 795-96] Because the bloody fingerprints were found on
obj ects which could have been used to commt the nurders, it is
likely that these prints were those of the actual killer. Another
of the unidentified prints was found on the inside door handl e of
the driver’'s side door of Jones’ car which was abandoned in a
vacant lot. [V8 355-63; V9, 616, 761] It is alsolikely that this
print was nmade by the actual killer. Because these prints were
not identified, the State’s own evi dence suggests that the actual

killer was soneone ot her than John Ball ard.

The Hair Evidence

Dr. Manfred Borges, the nedical exam ner, found nultiple

hairs in Jones’ right hand under a torn piece of a plastic bag,
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whi ch was stuck to her hand. [V8 575-76, 595-96; V9 695-97, 725,
766-69, 776-77, 790, 793, 797-99] He could not say howthe hairs
got in her hand. [V9 795]

John Ki | bourn, aforensic scientist for aprivate, comerci al
| aboratory [ V10 834, 851], exam ned six hairs that were found in
Jenni fer Jones’ right hand. He conmpared them to a sanple of
Jones’ head hair and determ ned that three of the hairs were
consi stent with her head hair. Two hairs were too short to nmake
any determ nation. The sixth hair had been cut in two and pl aced
inseparate test tubes. This hair was acconpani ed by PCR extracts
fromthe root and shaft. It was consistent with the known arm
hair of John Ballard. [V10 836-39, 852, 857-58] Hairs cannot be
absolutely identified by m croscopic examnation. It is not as
scientifically exact as fingerprint or DNA identification. [V10
857- 58]

Ki | bourn testified that hairs can be transferred from one
surface to another, for exanple, fromthe carpet to a person’s
hand. [V10 861-62] Defense w tness Ray W ckenhouser, a Loui si ana
| ab director and forensic scientist who specializes in DNA and
trace evidence [V10 963-65], also testified that hairs can be

transferred from one surface to another, and a hair could be
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transferred froma carpet to a hand abutting the carpet. [ V10 986-87]

Kil bourn testified that human hair has three growth stages:
(1) the anagen phase, during which the hair is growng for two to
ei ght years; (2) the catagen phase, during which growth di scon-
tinues, and which lasts a few weeks; and (3) the tel ogen phase,
during which the bulb of the root reduces in size for two to four
nonths until it falls out fromwashi ng, brushing, or blow ng w nd
as a naturally shed hair. [V10 839-41, 853-54] A hair in the
tel ogen phase is losely held and can be “forcibly renmoved” with
normal daily activity. In the late tel ogen phase very little
force is required to renove it. [V10 856-57] Defense witness
W ckenhouser agreed that the anmount of force needed to renove a
tel ogen hair with tissue attached to it is so mnimal it could
happen in daily life. [V10 984-85] Kilbourn said a hair in the
| at e t el ogen phase has no vi abl e cel lul ar materi al attached to t he
root. [V10 841, 854] When a hair in the anagen phase is forcibly
renoved, the root is distorted, and there is a lot of tissue
attached to it. When a hair in the catagen phase is forcibly
renoved, the bulb is becom ng dehydrated, and there is viable
tissue on it that can be tested for DNA. Wen a hair is in the
early tel ogen phase, there is still enough tissue on it for DNA

anal ysis. [V10 842-43, 854]
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Ki | bourn determ ned that the hair consistent with Ballard' s
armhair was in the tel ogen phase. The PCR extracts that cane
with the hair were from an attenpt to do DNA anal ysis. When
Ki | bourn saw the hair, there was no cellular tissue |left on the
hair, so he could not determ ne whether it was forcibly renoved or
naturally shed. [V10 843-45, 855, 869]

Patrici a Benci vegna, an FDLE DNA anal yst [ V10 876], conducted
PCR anal ysi s of the known bl ood stain cards for Jennifer Jones,
Wllie Patin, and John Ballard and the hair, which she cut in two,
fromJenni fer Jones’ right hand. She obtained a DNA profile from
the hair that reveal ed a m xture of profiles. Patin was excl uded
as a possi bl e source. Jones was i ncluded as the source of a m nor
conmponent in the m xture. Ballard was included as a “possible
source” of the m xture. She requested SDR anal ysis for a hi gher
degree of discrimnation. [V10 887-90, 893-94, 910-11] The other
hairs fromJones’ right hand were not suitable for PCR anal ysis.
[ V10 913-15]

Mel i ssa Suddet h, an FDLE DNA anal yst and supervi sor [ V10 928-
29], performed STR anal ysis of the hair fromJones’ ri ght hand and
found that it matched Ballard’ s DNA profile. She calcul ated the

frequency of the match as one in every 11.8 quadrillion African-

51



Anmericans, one in every 750 trillion Caucasians, and one in 2.5
trillion Southeastern Hi spanics. [V10 933-35]

Roger Morrison, a l|lab director and DNA analyst for the
Al abama Departnent of Forensic Science, who is also engaged in
private practice [V10 938-40], testified that DNA testing is
possi ble on a hair with atelogenroot if it has afollicular tag,
soft tissue associated with the root of the hair. |[If thereis no
soft tissue, DNA results cannot be obtained. When there is soft
ti ssue associated with the root of the hair, sone force had to be
involved to renove the hair fromthe follicle. However, he could
not say how nuch force was required because thereis |ess and | ess
attachnent to the soft tissue as the hair goes through the growth
phases. In the later part of the tel ogen phase, the root disap-
pears, and the hair easily falls out as a shed hair or naturally
renoved hair. This can occur fromnormal daily activity. [V10
941-43, 952-54] In the case of a linb hair in the tel ogen phase
with soft tissue attached, a person scratching his armor |eg
m ght produce enough forceto forcibly renove the hair. [V10 953-
955] If he obtained a 12 out of 13 STRprofile on a telogen hair,

it would have to have soft tissue associated with it and would

52



have to be forcibly renoved, *®* but he could not determ ne the
amount of force. [V10 943]

Fromthis evidence the jury could reasonably concl ude that
one of the six hairs found in Jones’ hand was a t el ogen phase |inb
hair that was “forcibly renoved” fromthe arm of John Ball ard.
However, the State’'s own experts adnmtted that they could not
determ ne t he anmobunt of force necessary torenove the hair. It is
just as likely that Ballard renoved the hair by scratching or
rubbing his armas it is that Jones renoved the hair by struggling
with Ballard. For that matter, Jones or soneone el se coul d have
renmoved the hair by rubbing or scratching Ballard s arm during
i nnocent contact while Ballard was a guest in the bedroom

There was no evi dence to establish when the hair was renoved
fromBallard's arm The hair could have cone out while Ballard
was i n Jones’ bedroomas a guest, just as he could have left his
fingerprint onthe waterbed frame while in the bedroomas a guest.
Because | oose hairs are readily transferred fromone surface to
anot her by sinple contact, the hair could have originally fallen
on the carpet, bed, or other furniture and then transferred to

Jones’ hand upon contact shortly before or at the tinme she was

13 Def ense wi t ness W ckenhouser testified that a full DNA profile can be obtai ned
froma telogen hair if it has as few as twenty to fifty cells attached. A
naturally shed telogen hair can have enough cells attached, even a flake of
dandruff, to obtain a full DNA profile. [V10 975-76] His lab often finds a
follicular tag on a naturally shed hair. [V10 982-83]
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kill ed. Thus, the fact that Ballard s arm hair was found in
Jones’ hand does not establish that Ballard was present at the
time she was kil l ed.

Mor eover, just as numerous unidentified fingerprints were
found in the apartnment, nunerous unidentified hairs were found in
Patin’s hands, the apartnment, and the car. Dr. Borges found
multiple hairs in Patin's left hand [V9 771, 793], but could not
say howthe hairs got there. [V9 795] Kil bourn exam ned hundreds
of hairs in this case. He identified some of them as those of
Jones and Patin. [V10 845] Sone of the unidentified hairs were
body hairs; he was not given known sanples of body hairs for
conparison. Some of the unidentified hairs were too short for
conpari son. There were other hairs he sinply could not identify;
t hey m ght have cone fromJones, Patin, or other people who had
been in the house. [V10 846]

There were five forcibly renoved hairs that Kilbourn could
not identify. One of those came fromthe barbell. [V10 847-48]
Several hairs cane froma striped shirt. One of those was a
forcibly renoved hair that he could not identify. [V10 848] There
were al so nine unidentified |linb hairs onthe striped shirt. [V10
866] Fifty-nine hairs cane fromthe right hand of Wllie Patin.

He identified twelve of themas consistent with Patin and twel ve
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as consistent with Jones. Sone were forcibly renoved; sone were
not. There was an uni dentified non-Caucasi an hair with a tel ogen
root. There was an unidentified Caucasian pubic hair, two
uni dentified body hairs, four unidentified |inb hairs, an ani mal
hair, and a couple of short hair fragments that he could not
identify. [V10 848-49, 858-60] Sixty-four hairs or fibers cane
fromPatin' s | eft hand. Twelve of the hairs were consistent with
Jones, and forty-one hairs were consistent with Patin. There were
al so body hairs and hairs that were too short for identification.
[ V10 849, 861] Six hairs cane froma pair of plaid shorts found
by the weight bar. Four of them were consistent with Patin
There were two forcibly renoved hairs that could not be
Theriedewrt ief iaédo fVi@ 850 ded62f68d |inb hairs on the plaid shorts. [V10

866] Two body or linb hairs fromthe spare bedroomdoor coul d not
be identified. [V10 862]

Numerous hairs were found in Jones’ car, including forty-
seven unidentified hairs. None of the hairs fromthe car were
consistent with Ballard' s known arm hairs. [V10 863] Nunerous
hairs were found on a torn poster with blood onit. Several of
them were unidentified linmb and body hairs. [V10 863-64] An
uni dentified Caucasi an pubic hair, an unidentified!linmb hair, and

three unidentified head hairs were found on a pi ece of carpet and
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paddi ng fromt he hal | way. [ V10 864] Several unidentifiedhairs and
hai r fragments were found inthe paper bag i nvesti gators pl aced on
Patin’s right hand. Two unidentified |linmb hairs were found in the
paper bag placed on Patin’s | eft hand. [V10 869] An unidentified
l[imb hair and several cut hairs were found on Patin's black
shorts. [ V10 865-66] Several unidentifiedIlinb hairs were found on
a white sock with blood on it. Nunmerous hairs, including six
unidentified linmb hairs, were found on a blue tank top fromthe
spare bedroom An unidentified hair was found on a bl ack bra from
t he spare bedroom [V10 866] An unidentified hair, several short
hairs, an eyel ash hair, and an eyebrow hair were found on a gray
shirt fromthe spare bedroom Short, unidentified hairs were
found on clothing found under Jones. An unidentified hair
fragnment was found on carpet fromthe spare bedroom [V10 867] An
unidentified linb hair was found on carpet under Patin’s head. A
| arge nunber of unidentified linb hairs were found on the sheets
used to transport the bodies. [V10 868]

This plethora of unidentified hairs could very well have
i ncluded hairs fromthe actual killer of Jones and Patin. Because
so many hairs were present but not identified, it isinpossibleto

determine fromthe State’s hair evidence who commtted the crines.
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The Vacant Lot

Around 9: 00 a.m on Monday, a deputy responding to a call
about an abandoned vehicl e found Jones’ Mazda in the woods at the
back of a vacant | ot on Painted Leaf Lane. [V8 555-63] The car
had not been reported as stolen, and it did not appear that the
ignition had been tanpered with. [V8 556-57, 563] Officers who
processed the car | ater found bl ood and fingerprints. The prints
were not identified as com ng fromJohn Ballard. [V9 761] Bl ood
fromthe seat cover had a DNA profile consistent wth WIIly Patin.
[ V10 909] The deputy drove past Jones’ apartnment, which was 1.3
mles fromthe vacant | ot, but he did not see anythi ng out of the
ordinary. [V8 558, 560]

Ballard |ived on Painted Leaf Lane with his father-in-|aw
Wayne Berry i n 1994, when t he road was naned 28!" Avenue Sout hwest .
Berry's address was 6190 28!" Avenue Sout hwest. Berry noved in
1996. [V8 564- 66]

Robert King, who lived at 6280 28" Avenue Southwest,
testified for the defense that he saw the car in the vacant | ot
t hat Monday norning. [V11 1037-40] He said the lot was a pl ace
where people liked to party quite often. [V11l 1042] King' s

testi mony was not contradicted by the State.
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In responding to defense counsel’s notion for judgnent of
acquittal, the prosecutor argued that finding the car on a street
wi th which Ballard was fam |iar was circunstanti al evidence of his
identity as the perpetrator of the crimes. [V10 961] Yet King s
testi nony established that people liked to party at the lot quite
often, so numerous people were famliar with the |ocation.
Obvi ously, the actual killer could have abandoned the car in the
vacant | ot regardl ess of whether he had ever been on the street
bef ore. The fact that Ballard had previously lived in the
nei ghbor hood where the car was abandoned is nothing nore than
coi nci dence; it has absolutely no probative value in determ ning

the identity of the actual killer.

Motive

During defense counsel’s closing argunment, he pointed out
t hat there was no evi dence of why Ballard would conmt the crines
and suggested that there were parties at |arge who had a far
greater notive to try to kill Jones and Patin. [V11l 1090] In
rebuttal, the prosecutor argued that the notive was noney because
Jones had at | east a thousand dol |l ars; Ballard had wi t nessed drug
deal s, knew she had nopney, and knew she was going to nmove to

Texas. [V11 1091-92] However, there was no evi dence Ball ard had
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ever indicated in any way that he wanted to steal Jones’ noney or
drugs, and no evidence connecting any m ssing noney or drugs to
Ballard after the crines. Taki ng Jones’ noney was a generic
notive that could be attributed to anyone identified as her
killer. There was no evidence at all that Ballard had such a
noti ve.

The defense presented evidence that nmenbers of the LaRaza
gang comm tted a dri ve-by shooti ng directed at Jones’ apartnent on
February 28, 1990, about a week before the nurders and robbery.
Bal | ard assi sted the sheriff’s deputies investigatingthe shooting
by identifying the car after it was stopped. Donald Tafoya was
the driver of the car. Franci sco Garcia was arrested for the
shooting. There were three other men in the car, Claudio Perez,
Al berto Ram rez, and Al ej andro Yanez. The gang had about ei ghty
menbers al together. [V11 1017-20, 1024-30] Menbers of that gang
must have had sonme notive for the drive-by shooting. While there
is no evidence of what their notive was, it is possible that they
were al so notivated to rob and kill Jones and Patin a week after
the drive-by shooting. The State’s only evidence inconsistent
with this hypothesis was that Deputy Barber conpared Donald
Tafoya’ s known prints with thirty-eight unidentified prints and

determ ned t hat they were not Tafoya's. [V11 1059] But Taf oya was
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only one nmenber of the gang. Any other nenber of the gang could

have robbed and killed Jones and Patin for revenge.

Concl usi on

The State’ s circunstantial evidence was insufficient as a
matter of lawto establish John Ballard’s guilt of the nmurders and
robbery of Jones and Patin. There was no proof that Ballard s
fingerprint on the waterbed frame was made at the time of the
crimes. There was no proof that Ballard’ s arm hair found in
Jones’ hand was renoved fromhis armat the tinme of the crines.
The State’s evi dence was not i nconsi stent with the hypot hesi s t hat
the fingerprint was nade and the arm hair was renoved while
Ballard was a guest in the bedroom where his friend Jones
conduct ed her marijuana sales. The State’s own evi dence suggest ed
that the actual killer left unidentified bloody fingerprints on
the curl bar and O ynpi c barbell weight found in the same roomas
Patin’s body. The DNA profile of the bl ood was consistent with
Patin’s, and the wei ght was consistent with the injuries suffered
by both Patin and Jones. The State’s own evi dence suggest ed t hat
the actual killer left an unidentified fingerprint on the inside
door handl e of the driver’s side door of Jones’ car. The |arge

nunmber of unidentifiedfingerprints and hairs associated with the
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crime made it inpossible to determne fromthe forensic evidence
who actually committed the crinmes. The judgnents and sentences
must be reversed, and this case nust be remanded to the trial

court with directions to discharge John Ball ard.
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| SSUE 1|
THE TRI AL COURT ERRED BY FINDI NG THAT NO
DI SCOVERY VI OLATI ON OCCURRED WHEN THE STATE
FAI LED TO DI SCLOSE THE FI NGERPRI NT COMPARI SON
CHART PREPARED BY THE STATE S FI NGERPRI NT
EXPERT FOR USE AS A DEMONSTRATI VE EXHI BI T AT
TRI AL.
Phillip Balunan, an FDLE fingerprint analyst [V9 631],
identified @0, a latent print found on the frame of Jones’
wat er bed [ V9 606-09], as the fingerprint of John Ballard. [V9 641-

42] Bal unan prepared a chart to denonstrate the points he used in

reaching this conclusion. [V9 642] Defense counsel objected to

the chart and requested a Richardson hearing. [V9 642-43]

In Richardson v. State, 246 So.2d 771, 775-776 (Fla. 1971),

this Court held that when the defense calls the trial court’s
attention to the State’'s failure to conply with its discovery
obl i gati ons under Florida Rule of Crimnal Procedure 3.220, the
court nust conduct an adequate inquiry to determ ne whether the
vi ol ati on was i nadvertent or willful, whether the violation was
trivial or substantial, and what effect it had on the ability of
t he defendant to prepare for trial. The court has discretionto
determ ne whether a discovery violation by the State results in
harm or prejudice to a defendant, but that discretion can be

properly exercised only after the court has made an adequate
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Ri chardson inquiry. WlIlcox v. State, 367 So.2d 1020, 1022 (Fl a.

1979). In State v. Schoop, 653 So.2d 1016 (Fla. 1995), this Court

receded inpart fromRi chardson and W1 cox by hol ding that failure

to conduct an adequate discovery violation inquiry is not per se
reversible error and is subject to harnl ess error anal ysis.

“The purpose of a Richardson inquiry is to ferret out

procedural , rather than substantive prejudice.” WIcox, 367 So. 2d
at 1023. The court nust deci de whet her the discovery violation
prevented the defense from properly preparing for trial. 1d.
Def ense counsel argued that in a deposition Balunan said he
used one on one photographs, while the chart used enl argenents.
Bal unan also said in deposition that he did not know how many
points of identification he used, while the chart had nunerous
arrows pointing at points of identification. This information was
not provided to the defense before trial nor in the deposition.
[ VO 642-43] The prosecutor responded that Balunan had not
prepared anything to show the jury at trial at the time of the
deposition. Also, he was not offering the chart into evidence,
but to show how Bal unan canme to hi s conclusion. [V9 643] The court

excused the jury to conduct a Richardson inquiry. [V9 643-44]

Bal unan sai d he prepared the chart earlier during the week of

trial. [V9 644] The points shown on the chart were not the only
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ones he used to nake the identification. [V9 644-45] The chart
was a representation to denonstrate how he conducted his exam
ination. He did not use a set nunber of points. He plotted ten
points on the chart for the denonstration, but there were nore
than ten points on the latent fingerprint. [V9 645] The chart was
prepared with enlarged photos fromthe latent |ift card and the
i nked print card to which he conpared it using one on one phot os.
[ V9 645-46] In his deposition, defense counsel asked if he noted
how many poi nts of identificationthere were, and Bal unan answer ed
no. [V9 646] Number one on the chart was Bal unan’s begi nni ng
point. There were many points of identification. Balunan had not
made any note or reference in his exam nation about how many
points of identification he had. [V9 647] The nunbers on the

chart were “not for nunerical purposes,” he could have used
letters. “There’s no nunmerical value as to the points of
identification.” [V9 648]

Def ense counsel argued that he inquired about points of
identification, and Balunan did not give himany, but now they
were going to be discussing nunbers. He should have been given
that i nformati on i n advance. He woul d have prepared differently.

He coul d have | ooked at it and gotten anot her expert if he needed

one. [V9 649] The prosecutor replied that the points on the chart
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were not the only ones Balunan relied on. He was just using the
chart to denonstrate how he concluded this was Ballard s print.
The fact that the chart said ten did not make any difference. [V9
649-50] The court rul ed that there was no di scovery vi ol ati on and
perm tted use of the chart for denonstrative purposes. [V9 651]

The trial court erred by ruling that there was no di scovery
vi ol ati on. Rule 3.220(b)(1)(K) required the prosecutor to
di sclose and to allow the defense to inspect, copy, test, and
phot ograph “any tangi bl e papers or objects that the prosecuting
attorney intends to use in the hearing or trial and that were not
obtained from or that did not belong to the defendant.” See

Shi bble v. State, 865 So.2d 665, 668-669 (Fla. 4" DCA 2004)

(failure to disclose expert report used by prosecutor for cross-
exam nati on was a di scovery violation under rule 3.220(b) (1) (K)

requiring trial court to conduct Richardson inquiry). The chart

was a tangible object that was not obtained from and did not
bel ong to John Bal l ard. The prosecutor i ntended to and, after the
court’s erroneous ruling, didusethe chart as a denonstrative aid
so Bal unan could show the jury how he went about identifying
Ballard’ s fingerprint. [V9 651-57]

The prosecutor’s failure to disclose the existence of the

chart before Balunan testified at trial cannot be excused because
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t he chart was not prepared until earlier during the week of trial.
Fl orida Rule of Crim nal Procedure 3.220(j) inposed a conti nui ng
duty to pronptly di sclose the chart when t he prosecut or | ear ned of

its existence. Barrett v. State, 649 So.2d 219, 221 (Fla. 1994).

Because the trial court erroneously determ ned that there was
no di scovery violation, the court failed to nake the findings

requi red by Richardson. The court did not determ ne whether the

vi ol ati on was i ntentional or inadvertent, whether it was trivial
or substantial, and, nost inmportantly, what inpact it had on the
ability of the defense to prepare for trial. Defense counsel told
the court that he needed to know about the chart and the
information it displayed in order to determ ne whet her he needed
t o enpl oy an i ndependent expert. An i ndependent expert coul d have
assi sted the defense by determ ning the |legitimcy of Bal unan’s
met hods and his identification of the fingerprint.

The second aspect of procedural prejudicethetrial court was
required to consider was the appropriate sanction for the
prosecutor’s discovery violation. WIcox, 367 So.2d at 1023.
Under Fl ori da Rul e of Crim nal Procedure 3.220(n), the court could
have granted a m strial, ordered the State to permt the defense
to inspect the chart, granted a continuance for the defense to

consult an independent expert, assessed the costs for the
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i ndependent expert against the State, prohibited the State from
using the chart and the information it contained at trial, and/or
instituted contenpt proceedi ngs agai nst the prosecutor. [d.

Because the court erroneously found that there was no di scovery
violation, failed to make the requisite findings, and failed to
determ ne the appropriate sanctions for the violation, this Court
must i npose an “extraordinarily high” “standard for deem ng the

violation harmess.” Cox v. State, 819 So.2d 705, 712 (Fl a.

2002), cert. denied, 537 U S. 1120 (2003). As explained in Cox,

A defendant is presuned to be procedurally
prejudiced “if there is a reasonable
probability that the defendant’s trial
preparation or strategy would have been
materially different had the violation not
occurred.” Poneranz v. State, 703 So. 2d 465,
468 (Fla. 1997)(quoting State v. Schoop, 653
So. 2d 1016, 1020 (Fla. 1995)). |Indeed, “only
if the appellate court can say beyond a
reasonabl e doubt that the defense was not
procedurally prejudiced by the discovery
violation can the error be considered
harm ess.” |d.

819 So.2d at 712.

Bal | ard’ s def ense was procedurally prejudiced by the State’s
di scovery viol ation. In the deposition, Balunan told defense
counsel he did not know how many poi nts of conparison he used to
make the identification, yet his chart had ten points of

conpari son marked, and Bal unan testified before the jury that
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there were even nore points that he did not mark. [V9 657] If
def ense counsel had known about the chart and the information
shown on the chart he could have consulted an i ndependent expert
to advise him about the validity of Balunan’s nethods and
identification. Depending uponthe independent expert’s findings,
he may have used the expert as a witness at trial to rebut
Bal unan’ s testi nony. Because of the State’s di scovery viol ation,
def ense counsel was not properly prepared to respond to Bal unan’s
testinony as aided by the chart. Thus, Ballard s constitutional
rights to effective assi stance of counsel and a fair trial under
the Sixth and Fourteenth Anmendnents to the United States
Constitution and Article |, sections 9 and 16(a) of the Florida
Constitution were violated by the trial court’s error in finding
t hat no di scovery viol ation had occurred. This Court nust reverse

the judgnents and sentences and remand this case for a new trial.
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| SSUE |11

THE TRI AL COURT VI OLATED THE ElI GHTH AMENDVENT
BY FI NDI NG THAT THE DEFENSE FAI LED TO PROVE
THE M Tl GATI NG Cl RCUMSTANCES OF BRAI N DAMAGE
AND BALLARD' S | MPAI RED CAPACI TY TO CONFORMHI S
CONDUCT TO THE REQUI REMENTS OF LAW
Def ense counsel presented uncontroverted and believable
evi dence t hat John Bal | ard suffered fromfrontal | obe brain damage
and his ability to conformhis conduct to the requi rements of | aw
was substantially inpaired. [V5 877-97] The trial court viol ated
the Ei ghth Amendment by finding that these mtigating
circunmst ances were not proved by the defense. [V2 381-83]
The Ei ght h Amendnent requires i ndividualized consi deration of
t he character and record of t he def endant and any ci rcunst ances of

the offense which may provide a basis for a sentence |ess than

death. Summer v. Shuman, 483 U. S. 66, 72-76 (1987); Wodson v.

North Carolina, 428 U.S. 280, 304 (1976). Thus, the United States

Suprene Court has held, “in capital cases, the sentencer may not
refuse to consi der or be precluded fromconsidering any rel evant

mtigating evidence.” Hi tchcock v. Dugger, 481 U. S. 393, 394

(1987); Eddings v. Oklahomm, 455 U.S. 104, 113-114 (1982). To

insure fairness and consistency, this Court nust conduct a
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meani ngf ul i ndependent revi ewof the defendant’s record and cannot

i gnore evidence of mtigating circunmstances. Parker v. Dugger,

498 U.S. 308, 321 (1991).

In acapital case, amtigatingcircunstance i s any aspect of
a def endant’ s character or record and any of the circunstances of
t he of fense that reasonably may serve as a basis for inposing a

sentence | ess than death. Lockett v. Onhio, 438 U. S. 586, 604

(1978); Crook v. State, 813 So.2d 68, 74 (Fla. 2002). “Wenever a

reasonabl e quantum of conpetent, uncontroverted evidence of
m tigation has been presented, the trial court nust find that the
mtigating circunstance has been proved.” Crook, at 74 (quoting

Spencer v. State, 645 So.2d 377, 385 (Fla. 1994)). “All

‘bel i evabl e and uncontroverted mtigating evidence containedin
the record nust be considered and weighed in the sentencing

process.” Crook, at 74 (citing Robinsonv. State, 684 So.2d 175,

177 (Fla. 1996)). Atrial court may reject proffered mtigation

only if the record provides conpetent, substantial evidence to

support that decision. Crook, at 74 (citing Mahn v. State, 714

So. 2d 391, 401 (Fla. 1998); Spencer, at 385; Nibert v. State, 574

So.2d 1059, 1062 (Fla. 1990)).

Thi s Court has adopted the foll owi ng standards of revi ewfor

mtigating circunstances:
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(1) whether aparticular circunstanceistruly
mtigating innature is a question of | aw and
subject to de novo review by this Court; (2)
whether a mtigating circunstance has been
establ i shed by the evidence in a given case is
a question of fact and subject to the
conpetent, substantial evidence standard; and
(3) the weight assigned to a mtigating
circunstance is within the trail court’s
di scretion and subject to the abuse of
di scretion standard.

Spann v. State, 857 So.2d 845, 858-859 (Fla. 2003).

Both brain damage and inpaired capacity to conform one’s
conduct totherequirements of laware mtigating circunstances as
a matter of law. “Clearly, the existence of brain danage is a
significant mtigating factor that trial courts should consider in
deci di ng whet her a death sentence is appropriate in a particul ar

case.” Crook, at 75 (citing Robinson v. State, 761 So.2d 269, 277

(Fla. 1999)). Brain damage is a factor in the defendant’s
background that would nmitigate against inposition of the death
penal ty under section 921.141(6)(h), Florida Statutes (1997).
Substantially inpaired capacity to conformone’s conduct to the
requirenents of law is a statutory mtigating circunstance
provi ded by section 921.141(6)(f), Florida Statutes (1997). Thus,
the question to be decided on this appeal is whether conpetent,
substantial evidence supported the brain damage and i npaired

capacity mtigating circunstances advocated by the defense.
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Dr. Henry Dee, a clinical neuropsychol ogi st, intervi ewed and
tested Bal l ard on March 8 and April 12, 2002. [V5 877-82] Dr. Dee
determned that Ballard's full scale 1Q was 90, which is bel ow
average. His full scale menory score was 89. Dr. Dee found there
was a significant discrepancy between Ballard s verbal 1Q which
fell in the 27" percentile of the popul ation, and his nonver bal
| Q which was at the 61 percentile. Such a di screpancy is al ways
found in people like Ballard with a history of a |earning
disability, especiallyreadingdifficulties. [V5 882-83, 892] The
di screpancy bet ween t he verbal | Qand nonverbal 1 Qal so raised the
gquestion of brain damage. [V5 883-84, 892] Ballard s performance
was normal on the Benton visual retention test, the judgnment of
line orientation test, facial recognition test, visual form
discrimnation test, and Wsconsin card sorting test. Hi s
performance on the category test, 63 errors, was in the brain
damage range. This test result, in conmbination with the nornal
scores on the other tests, was a reliable indication of frontal
| obe damage. [V5 884-85] The category test is a nobre sensitive
measure of frontal | obe damage than radi ographic tests. [V5 892]
Dr. Dee could not determ ne when the brain damage occurred from
Ball ard’ s history. People with | ongstandi ng brain damage of this

type have l|long histories of odd behavior. They are very
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i mpul sive. Ballard's history of frequent job changes and runni ng
away was consistent with frontal | obe damage. [V5 885-88] Such
brain damage is permanent. [V5 890] The way the brain is
connected is inpaired. The normal connections are gone and are
not com ng back. [V5 896-97] Dr. Dee concluded that Ballard
suffered froman extrene nental or enotional disturbance at the
time of the offense. [V5 890-91, 894] Frontal |obe syndrone “is
by definition serious, there’'s so nuch disorganization of
behavior.” [V5 893] Ballard' s ability to conformhis conduct to
the requirements of |aw was substantially inpaired by the brain
damage, which “destroys one’'s inhibitory controls. You may know
it’s wong, but still can’t keep yourself fromdoingit.” [V5 895-
96]

Dr. Dee’ s testinony was conpet ent, substanti al evi dence t hat
Bal l ard suffered fromfrontal | obe brain damage and substantially
inmpaired ability to conform his conduct to the requirenents of
law. Hi s testinmony was bel i evabl e and was not contradicted by any
ot her evidence in the record. Therefore, the trial court was
required to find that these mtigating circunstances had been
proven by the defense and then to determ ne the wei ght to be given

themin deciding the appropriate sentence. Crook v. State, 813

So.2d at 76. The trial court’s failure to find and weigh the
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brain damage and inpaired capacity mtigating circunstances

vi ol ated the Ei ghth Amendnent. Eddings v. Cklahoma, 455 U.S. at

113-115.
Thi s Court adopted the United States Supreme Court’s harnl ess

error analysis for constitutional error set forth in Chapman v.

California, 386 U S. 18, 24 (1967), in State v. DiGuilio, 491

So.2d 1129, 1134-35 (Fla. 1986), and recently reaffirnmed DiGuilio

in Wllians v. State, 863 So.2d 1189 (Fla. 2003). Under this

test, the question is whether there is a reasonable possibility
that the trial court’s error in failing to find and wei gh the
mtigating circunstances of frontal |obe brain damge and
Bal |l ard’ s substantially inpaired capacity to conformhis conduct
to the requirenents of |aw affected the court’s decision to
sentence Ballard to death. The error necessarily affected the
court’s wei ghing of the aggravating and mtigating circunstances
because the court failed to find and weigh two of the nost
inportant mtigating circunstances in this case. This Court
cannot be certain what weight the trial court would give to these
mtigating circunstances. Because John Ballard’'s life is at
stake, this Court nust not specul ate about the affect of the tri al
court’s constitutional error on its sentencing decision. As in

Crook, 813 So.2d at 78, this Court nust vacate the sentences of
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death and remand this case to the trial court to reconsider and
rewei gh all avail able mtigating evidence agai nst the aggravati ng
factors, and to determ ne the proper penalty in accordance with

Florida | aw and the Ei ghth Anmendnent.
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| SSUE |V

THE FLORI DA DEATH PENALTY STATUTE IS
UNCONSTI TUTI ONAL BECAUSE | T VI OLATES THE SI XTH
AMENDMENT Rl GHT TO HAVE  AGGRAVATI NG
Cl RCUMSTANCES FOUND BY THE JURY.
Def ense counsel noved to bar inposition of the death penalty
on the ground that Florida s capital sentencing procedure is

unconstitutional wunder the Sixth, Eighth, and Fourteenth

Amendnents and the decision in Ring v. Arizona, 536 U S. 584

(2002). [V1 50-68; V4 671-77, 681] The court denied the notion.
[ V4 681-82] Defense counsel renewed the notion at the penalty
phase of the trial. [V5 787-88] The court sentenced Ballard to
death for the nurders of Jennifer Jones and WIllie Patin upon
finding three aggravating circunstances: 1. Both nurders were
hei nous, atrocious, or cruel. [V2 378-79] 2. The nurders were
commtted during the comm ssion of a robbery.®® [V2 380] 3.
Bal | ard was previously convicted of another capital felony, the
cont enpor aneous nurder convictions. ! [V2 380-81]

The question presented by this appeal is whether the Florida

deat h penalty statute, section 921.141, Florida Statutes (1997),

4 § 921.141(5)(h), Fla. Stat. (1997).
5§ 921.141(5)(d), Fla. Stat. (1997).
s § 921.141(5)(b), Fla. Stat. (1997).
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is unconstitutional because it violates the Sixth Amendnent as

interpreted by the United States Suprenme Court in Ring v. Ari zona,

536 U. S. at 609, to require aggravating circunmstances which are
necessary for the i nmposition of a death sentence to be found by a
jury. This is a pure question of |aw, so the standard of review

is de novo. State v. G atzmayer, 789 So.2d 297, 301 n.7 (Fla.

2001); Arnstrong v. Harris, 773 So.2d 7, 11 (Fla. 2000).

This Court has rejected argunents that the decision in Ring

V. Arizona renders the Florida death penalty statute unconstitu-

ti onal under the m staken belief that this Court is bound by the

United States Suprene Court’s decisionsinHildwinv. Florida, 490

U.S. 638 (1989), Spazianov. Florida, 468 U.S. 447 (1984), Barcl ay

v. Florida, 463 U.S. 939 (1983), and Proffitt v. Florida, 428 U. S.

(1976), to uphold the statute. See Bottoson v. More, 833 So. 2d

693, 695 n.4 (Fla.), cert. denied, 537 U S. 1070 (2002); King v.

Moore, 831 So.2d 143, 144 n.4 (Fla.), cert. denied, 537 U S. 657

(2002). In bothBottoson and King, this Court quoted Rodri quez de

Quijas v. Shearson/ Anerican Express, 490 U.S. 477, 484 (1989):

I f a precedent of this Court has direct application
In a case, yet appears to rest on reasons rejected
I n some other |ine of decisions, the [other courts]
should follow the case which directly controls,
| eaving to this Court the prerogative of overruling

7 There i s one exception to this rule. The judge alone may find an aggravating
ci rcunst ance based on past convictions. Ring, at 597 n.4; Al nendarez-Torres v.
United States, 523 U.S. 224 (1998); Duest v. State, 855 So.2d 33, 48 (Fla. 2003).
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its own deci sions.
Bott oson, at 695; King, at 144-45. Moreover, this Court conti nues
torely uponits decisions in Bottoson and King to reject clains

for relief pursuant to Ring v. Arizona. See, e.qg., Duest v.

State, 855 So.2d 33, 48 (Fla. 2003).

The flaw in this Court’s reasoning is that Ring v. Arizona

does not belong to a separate |line of decisions apart fromthose
uphol di ng t he Fl ori da death penalty statute. Instead, Ringisthe
nost recent decision of the United States Suprenme Court in aline
of cases beginning with Proffit in which the Court has addressed
the constitutional validity of judicial findings of aggravating
circunstances in capital cases. Ring is especially significant
because it expressly overrules the Court’s prior precedent onthe
preci se issue presented by this case.

In Proffitt v. Florida, 428 U S. 242 (1976), the Court did

not address the requirenents of the Sixth Anendnment; instead, the
Court was concerned with whether the Florida capital sentencing
statute violated the Eighth Amendnent by providing for the
arbitrary and capricious inposition of the death penalty.
Nonet hel ess, the Court rejected Proffitt’s conplaint that the
judge, rather than the jury, made the findi ngs of aggravati ng and

mtigating circunstances to support a death sentence: “This Court
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has never suggested that jury sentencingis constitutionally

required.” |d., at 252.

Barclay v. Florida, 463 U.S. 939 (1983), approved the tri al
court’s finding of non-statutory aggravating circunstances. The
deci sion di d not address the questi on of whet her the judge or jury
must be the finder of fact for aggravating circumnmstances.

| n Spaziano v. Florida, 468 U. S. 447 (1984), the petitioner

argued that to allow a judge to override a jury life recommenda-
tion and inpose a death sentence violated the Fifth, Sixth,
Ei ght h, and Fourteenth Anendnents. The Court rejected each of
t hose argunents. The Court specifically held that the Sixth
Amendnment does not guarantee the right to ajury determ nati on of
the appropriate punishnment. 1d., at 459.

Hldwin v. Florida, 490 U S. 638 (1989), is the first of

these cases to directly rule on the question presented here,
whet her the Si xth Amendnent requires a jury findi ng of aggravati ng
ci rcunmst ances necessary to inpose the death penalty. The Court
began its anal ysi s by observing that the Si xth Amendnent “does not
forbid the judge to make the witten findings that authorize
imposition of a death sentence when the jury unaninously

recommends the death sentence.”® ]1d., at 640 (enphasis added).

8 This raises the question, which cannot and need not be decided in this case,
whet her Hildwin m ght have been decided differently if the jury recommendation
had not been unani nous.
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The Court then quoted McMIllan v. Pennsylvania, 477 U S. 79, 93
(1986), for the proposition that “there is no Sixth Amendnent
right to jury sentencing, even where the sentence turns on
specific findings of fact.”?® Hildwi n, at 640. The Court
concl uded that “the Sixth Amendnent does not require that the
specific findings authorizing the inposition of the sentence of

death be made by the jury.” 1d., at 640-41.

In Walton v. Arizona, 497 U.S. 639, 648 (1990), the Court

relied upon and quoted its holding in Hldwin to uphold the
Ari zona capital sentencing statute. The Arizona statute did not
provide for any jury participation in the capital sentencing
process, and required the trial judge to hear the evidence, make
findings of fact regarding the aggravating and mtigating
ci rcunst ances, and determ ne the appropri ate sentence. The Court
expl ained its understanding of the Florida capital sentencing
process upheld in Hildw n:

It is true that in Florida the jury recommends a

sentence, but it does not make specific factua

findings wwthregard to the existence of mtigating

or aggravating circunstances andits recomendati on

is not binding onthetrial judge. AFloridatrial

court no more has the assistance of a jury’s

findings of fact with respect to sentencing i ssues
than does a trial judge in Arizona.

» MM Il an uphel d the Pennsylvania mandatory m ni num sentencing statute, which
al l owed the judge to find by a preponderance of the evidence that the defendant
possessed a firearm during the commi ssion of the crine.
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Walton, at 648. The Court rejected Walton’s clai mthat aggravat -
i ng ci rcunst ances were el enents of the of fense whi ch nust be found
by a jury: “[We cannot conclude that a State is required to
denom nat e aggravati ng circunstances ‘el enents’ of the of fense or
permt only a jury to determ ne the existence of such circum
stances.” |d., at 649.

However, in Ring v. Arizona, 536 U. S. 584, 588 (2002), the

Court expressly overruled its decisionin Walton. By overruling
Walton, the Court necessarily overruled Hildwi n because the
Hi | dwi n hol di ng was the principal basis for the Wal t on deci si on.
Thus, appellant is not asking this Court to overrule the United
St at es Suprene Court’ s decisioninHildw n; that Court has al ready
done so. This Court is required to follow the United States
Suprenme Court’s interpretation of the Sixth Amendnent. That
Court’s current interpretation of the Si xth Anmendnent requires the
jury tofind the existence of aggravating circunstances necessary
for the inposition of the death penalty. Ring, at 6009.

Under Florida |law, there can be no doubt that findings of
aggravating circunst ances are necessary for the inpositionof the

death penalty. As this Court recognized in State v. Di xon, 283

So.2d 1, 9 (Fla. 1973), the statutory aggravating circunstances

“actually define thosecrines. . . to which the death penalty is
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applicableinthe absence of mtigatingcircunstances.” The death

penalty is not permtted where no val id aggravating circunstances

exist. Elamv. State, 636 So.2d 1312, 1314-15 (Fla. 1994); Banda

v. State, 536 So.2d 221, 225 (Fla. 1988), cert. denied, 489 U. S

1087 (1989).

Because fi ndi ngs of aggravating circunstances are necessary
to the inposition of the death penalty under the Florida death
penalty statute, the Sixth Amendnent, as interpreted in Ring,
requires those findings to be made by a jury. Yet section
921.141, Florida Statutes, requires the findings of aggravating
circunstances to be made by the sentencing judge instead of the
jury. As the United States Suprene Court recogni zed i nWal t on, at
648, “AFloridatrial court no nore has the assistance of ajury’s
findings of fact with respect to sentencing issues than does a
trial judge in Arizona.” Therefore, section 921.141 is just as
unconsti tutional under the Sixth Amendnment as the Arizona capital
sentencing statute, and the trial court erred when it denied
def ense counsel s notion to decl are the Fl ori da capital sentencing
statute unconstitutional pursuant to Ring. Because the death
penal ty statuteis unconstitutional, thereis nolawful authority
for the i nposition of any death sentence in Fl orida, and the death

sentences inposed on Ballard should be vacat ed. Mor eover, the
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judge’ s denial of defense counsel’s notion violated his Sixth
Amendnent right to a jury trial, which is structural error that

can never be found harm ess. Sullivan v. Loui siana, 508 U. S. 275,

281-82 (1993).

This Court has held that there is no Ring violation when the
aggravating circumstances found by the judge include comm ssion
during the course of a felony and prior conviction of a capital or

violent felony, as in this case. Robi nson v. State, 865 So. 2d

1259, 1265 (Fla. 2004); Omamen v. Crosby, 854 So.2d 182, 193 (Fl a.

2003).
However, under the United States Supreme Court’s anal ysis of
deat h sentencing systens, Florida is categorized as a “wei ghi ng”

state. Parker v. Dugger, 498 U.S. 308, 318 (1991). In a weighing

st at e,

when t he sentencing body istoldto weighaninvalid
factor in its decision, a review ng court may not
assume it woul d have made no difference if the thunb
had been renoved from death’s side of the scale.
When t he wei ghing process itself has been skewed,
only constitutional harm ess-error analysis or
rewei ghing at the trial or appellate | evel suffices
to guarantee that the defendant received an
i ndi vi dual i zed sentence.

Stringer v. Black, 503 U. S. 222, 232 (1992).

In this case, the sentencing judge found three aggravating

ci rcunstances, only two of which, prior convictions for capital
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felonies and comm ssion during the course of a robbery, he was
permtted to find pursuant to Ring. Because Ring requires a jury
tofindall aggravating circunstances ot her than those based upon
t he defendant’s prior conviction record, the judge' s finding of
t he heinous, atrocious, or cruel aggravating circunstance was
constitutionally invalid. Thus, the judge placed a thumb on
death’s side of the scale. This Court cannot assune that the
t hunb nmade no difference in the judge's wei ghing process when
determ ni ng the sentence to be i nposed. Instead, this Court nust
engage in constitutional harm ess error anal ysis.

Thi s Court adopted the United States Suprenme Court’s harm ess

error analysis for constitutional error set forth in Chapman v.

California, 386 U S. 18, 24 (1967), in State v. Di Guilio, 491

So. 2d 1129, 1134-35 (Fla. 1986), and recently reaffirmed DiGuilio

in Wlliams v. State, 863 So.2d 1189 (Fla. 2003). This Court

expl ai ned,

The test is not a sufficiency-of-the-evidence, a
correct result, a not clearly wong, a substanti al
evidence, a nore probable than not, a clear and
convi nci ng, or even an overwhel m ng evi dence test.
Harm ess error is not a device for the appellate
court to substituteitself for thetrier-of-fact by
sinmply wei ghing the evidence. The focus is on the
effect of the error on the trier-of-fact. The
question is whether there 1is a reasonable
possibility that the error affected the verdict.
The burden to show the error was harm ess must
remain onthe state. If the appellate court cannot
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say beyond a reasonabl e doubt that the error di d not
affect the verdict, then the error is by definition
har ntf ul .

Id., at 1189-1190 (quoting D Guilio, at 1139).

Because the sentencing judge in this <case found an
aggravating circunstance he was not permttedto findunder Ring's
interpretation of the Sixth Amendnment, gave great wei ght to that
circunstance, and found nunmerous mtigating circunstances to be
wei ghed agai nst the two valid aggravating factors {V2 281-88], the
constitutionally invalid finding nust have affected his deci sion
to sentence Ballardto death. This is especially true because the

hei nous, atrocious, or cruel factor is one of the npbst serious

aggravating factors. See Cox v. State, 819 So.2d 705, 723 (Fl a.

2002). The death sentences nust be vacated, and this case nust be
remanded for entry of life sentences or a new penalty trial in
which Ballard is accorded his Sixth Amendnent right to have the
jury determ ne whether the prosecution proves the existence of

aggravating circunstances beyond a reasonabl e doubt.

CONCLUSI ON

Appel | ant respectfully requests this Court to reverse the

judgments and sentences and remand to the trial court wth
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instructions to di scharge appellant (ISSUE 1), to grant appel | ant

anewtrial (ISSUEI1), or toresentence appellant (I SSUES |V and

V).
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