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PRELI M NARY STATEMENT

This brief is filed on behalf of the appellant, John
Robert Ballard, in reply to the Answer Brief of the appellee,
the State of Florida. Appellant will rely upon the argunent

presented in his initial brief on Issue II

ARGUMENT
| SSUE |

THE STATE DI D NOT PROVE THAT JOHN BALLARD
KILLED OR ROBBED JENNI FER JONES AND W LLI E

PATI N

Appel l ee’s truncated quotation from Barwick v. State, 660

So.2d 685, 694 (Fla. 1995), cert. denied, 516 U S. 1097

(1996), receded from on other grounds, Topps v. State, 865 So.

2d 1253 (Fla. 2004), Answer Brief, at 46, fails to convey the
full meaning of the passage quoted. This Court explained the
trial court’s role in ruling on a judgnent of acquittal in a

circumstanti al evidence case as foll ows:

In a circunstantial evidence case such as
this, a j udgment of acquittal i's
appropriate if the State fails to present
evidence from which the jury can exclude
every reasonabl e hypothesis except that of
gui l t. Atwater v. State, 626 So.2d 1325

1328 (Fla. 1993), cert. denied, 511 U S
1046, 114 s.ct. 1578, 128 L.Ed.2d 221
(1994); State v. Law, 559 So.2d 187, 188
(Fla. 1989). If a case is to proceed to
trial where the jury can determ ne whether
the evidence presented is sufficient to
exclude every reasonable hypothesis of
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i nnocence beyond a reasonable doubt, the
trial judge must first determ ne there is
conpetent evidence from which the jury
could infer guilt to the exclusion of all
ot her inferences. Law, 559 So.2d at 189.
If there is an absence of such evidence, a
j udgnment of acquittal is appropriate.
Barwi ck, 660 So.2d at 694.

The State’s circunstanti al evi dence was | egal |y
insufficient for the jury to infer Ballard' s guilt of the
murders and robbery of Jennifer Jones and WIllie Patin to the
exclusion of all other inferences because the State did not
and could not prove when Ballard's fingerprint was placed on
the frame of Jones’ waterbed nor when his |linb hair was
removed from his armor leg. The State’'s own evidence proved
that Ballard was a friend, neighbor, and frequent guest of
Jones and Patin and that he was a guest in their apartnent the
ni ght before they were killed. [V8 518, 529-30, 534] No
reasonabl e juror could conclude that the fingerprint and hair
must have been placed at the scene at the time of the nurders
and at no other tine. FDLE fingerprint expert Phillip
Bal unan, who identified the fingerprint as Ballard s [V9 641-
642], testified that there is no scientific method to
determ ne the age of a fingerprint or how long it has been in
place. [V9 658, 665] Wen the State fails to prove that
fingerprints could only have been mde at the time of the

crime, the fingerprint evidence is insufficient to convict.

Jaramllo v. State, 417 So.2d 257 (Fla. 1982).




Appel l ee incorrectly asserts that this fingerprint was
found in a location where Jones was known to keep her noney.
Answer Brief, at 60. Ariana Harral anbus testified that Jones
kept her noney “in her purse or under her waterbed mattress,
the top corner or the bottom corner and in a shoe box in her

closet.” [Enphasis added.] [V8 521] The fingerprint was found
on the side of the waterbed franme. [V8 587] There was no
testinmony that it was near the top corner or bottom corner of
t he waterbed mattress.

The State presented no testinony about when the hair was
renoved from Ballard’s arm or |eg. I nstead, the State
present ed evi dence about the amount of force needed to renove
the hair. John Kilburn, a private forensic scientist [V10
834, 851] who determ ned that the mcroscopic characteristics
of one of six hairs found in Jones’ right hand was consi stent
with the known arm hair of Ballard [V10 836-39, 852, 857-58],
testified that the hair was in the tel ogen phase [V10 843-45,
855], and a hair in the tel ogen phase is |oosely held and can
be “forcibly renoved” with normal daily activity. [V10 856-57]

Roger Morrison, a lab director and DNA analyst for the
Al abama Departnment of Forensic Science [V10 938-40], testified
for the State that a linb hair in the tel ogen phase with soft
ti ssue attached could be renoved by a person scratching his

armor leg. [V10 953-55]

Dr. Borges, the medical examner who perfornmed the



autopsies [V9 763-768], testified that he found nmultiple
hairs, including the one subsequently identified as Ballard s
limb hair, in Jones’ right hand under a torn piece of a
pl astic bag, which was stuck to her hand. [V8 575-76, 595-96;
V9 695-97, 725, 766-69, 776-77, 790, 793, 797-99] Dr. Borges
could not say how the hairs got into her hand. [V9 795] The
hairs could have been on the torn plastic bag prior to the
mur der s. The State presented no evidence to explain how or
when the piece of torn plastic got into Jones’ hand.

Because the State’s own evidence proved that the hair in
guestion could have been renoved from Ballard’s arm or |eg
t hrough normal daily activity or scratching, no reasonable
juror could conclude that the hair could only have been
renmoved during a struggle at the time of the nurders. Because
| oose hairs are readily transferred from one surface to
anot her by contact [V10 861-62], the hair could have come out
from normal daily activity or scratching at any time Ballard
was in Jones’ apartnment and could have ended up on the pal m of
her hand at the time of her death because she had recently
touched the surface where the hair was resting.

Appel |l ee incorrectly asserts that Jones had Patin’s bl ood
on her hand. Answer Brief, at 51. FDLE serol ogist Patricia
Benci vegna actually testified that she found a DNA mxture
from Jones’ right hand fingernails. Ballard was excluded from
this mxture. Neither Patin nor Jones could be excluded. [V10
916] This was not a positive identification of blood from
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Patin. The State presented absolutely no evidence that the
DNA m xture had anything to do with Ballard. Appel | ee’ s
further assertion that this testinony was evidence that Jones
touched Ballard in self-defense, Answer Brief, at 52, is
not hing nmore than sheer specul ati on.

Aside from the legally insufficient fingerprint and hair
evidence, the State presented no evidence to establish
Ballard s identity as the perpetrator of the nurders and
robbery. The mere fact that Jones’ car was found abandoned in
a vacant lot 1.3 mles from Jones’ apartnent [VB 555-63] in a

nei ghbor hood where Ballard had lived in the past [V8 564-66]

does not constitute conpetent, substantial evidence that
Ballard was the perpetrator. The State presented no evidence
to tie Ballard to the car — no eyewitnesses, no fingerprints,

no hairs, no blood, nothing to establish that Ballard was ever
in the car. Mreover, the State presented no evidence to |ink
Ballard to the nmoney and drugs m ssing from Jones’ apartnent.
The State was the only party in the trial court to have a
burden of proof. Ballard had no obligation to present any
evi dence. He had no obligation to testify to explain when he
made the fingerprint nor when and how the linb hair was
renoved from his arm or | egqg. Ballard had the constitutional
ri ght not to testify under the Fifth and Fourteenth
Amendnents, and it would be a violation of that right to infer

his guilt from his silence. See Giffin v. California, 380

US 609 (1965). The State had the burden to present
5



conpetent, substantial evidence establishing Ballard s guilt
beyond a reasonabl e doubt by proving that the fingerprint and
hair could only have been placed at the scene at the tine of
the offenses and at no other tine. Because the State failed
to carry its burden of proof, Ballard nust be acquitted as a

matter of |law. See Barwick v. State, 660 So.2d at 694; Long V.

State, 689 So.2d 1055 (Fla. 1997). In Long, at 1058, citing

Jaramllo v. State, this Court observed, “even where evidence

does produce a positive identification, such as fingerprints,
the State nust still introduce sone other evidence to link a
defendant to a crine.”

As stated by the United States Suprenme Court, “the Due
Process Clause of the Fourteenth Anmendnent protects a
defendant in a crimnal case against conviction ‘except upon
proof beyond a reasonable doubt of every fact necessary to

constitute the crime with which he is charged.’” Jackson v.

Virginia, 443 U S. 307, 315 (1979). The State failed to carry
its burden of proof in this case. This Court nust reverse the
judgnments and sentences for nurder and robbery and remand this
case to the trial court with instructions to discharge John

Bal | ar d.

| SSUE |11

THE TRIAL COURT VIOLATED THE EI GHTH
AMENDVENT  BY FINDING THAT THE DEFENSE
FAlI LED TO PROVE THE M TI GATI NG
Cl RCUMSTANCES OF BRAI N DAMAGE AND BALLARD S
| MPAI RED CAPACI TY TO CONFORM HI' S CONDUCT TO
THE REQUI REMENTS OF LAW

6



In rejecting Dr. Dee’'s diagnosis that John Ballard
suffered from frontal |obe brain damage, the trial court
enphasi zed Dr. Dee’s inability to determ ne when and how the
brain damage occurred [V2 381l], the absence of “truly
obj ective tests” such as X-rays, CT scans, PT scans, or MRl's,
and the success of his ten-year marriage. [V2 382] Regarding
obj ective tests, the court plainly failed to understand Dr.
Dee’ s testinony. The psychol ogical tests he adm nistered to
Ballard are objective scientific tests that have been
val i dated and accepted by the scientific comunity to identify
frontal |obe brain damage. Moreover, nost of the tests were
devel oped at the University of lowa while Dr. Dee was the
director of the I|aboratory there, so he 1is particularly
qualified as an expert on the tests. [V5 880-82] Dr. Dee does
not refer patients to nmedical doctors for the Kkinds of
physical tests listed by the court; instead, nedical doctors
refer their patients to Dr. Dee for the adm nistration of his
psychol ogical tests and expert opinion. [V2 894] Dr. Dee’s
psychol ogi cal tests are nore sensitive indicators of
prefrontal | obe danmage than radi ographic tests. [V2 892]

The tests given to John Ballard established the existence
of frontal |obe danage. First, there was a significant
di screpancy between Ballard’ s verbal and nonverbal 1Q He
scored in the 27'" percentile of the population on the verbal
| Q test and in the 61° percentile of the population on the

7



nonverbal 1Q test. This discrepancy “strongly raises the
guestion of whether or not there' s some sort of abnormality.”
[ V5 882-83] There was a 22- point discrepancy between the
results of these two tests, and that discrepancy was a
reliable indication of brain damage. [V5 883-84] Dr. Dee
wanted further evidence of the brain damage and found it in
Ballard’ s deficient performance in the category test. Peopl e
with brain damage nmake 50 or nore errors on that test, and
Ballard nmade 63 errors. The result on this test was a
reliable indication of frontal |obe damage. [V5 884-885]
People like Ballard “always . . . have a history of a |earning
disability, especially reading difficulties. And we know that
he did have a history of |earning problens. He was in SLD
classes in school.” [V2 883] Thus, Ballard s |earning
disability, which the trial court found to have been
sufficiently proven by Dr. Dee's testinony [V2 383], was
actually a synptom of the brain danage.

G ven that Dr. Dee conducted objective scientific tests,
which he is particularly qualified to admnister and
interpret, and concluded that there was reliable evidence of
frontal |obe damage, the inability to determ ne when and how
the damage was caused is immterial. Dr. Dee attributed
Ballard’ s childhood history of running away, his childhood
learning difficulties, and his adult history of frequently
changing jobs to the brain damage [V2 883, 887-88, 891], so we
know that the damage was a |ong-standing condition that
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exi sted prior to and at the tinme of the alleged offenses.

The trial judge rejected the statutory inpaired capacity
mtigating circunstance because she “recalls no testinmony from
Dr. Dee that would establish the existence of this mtigating
factor[.]” [V2 383] Yet Dr. Dee testified:

Wth regard to whether t he

Def endant at the time - or did M. Ballard
have [the] ability to appreciate the
crimnality of his conduct or to conform
his conduct to the requirenents of the
| aws, would that be substantially inpaired
as a result of this illness?

A No and yes.

Q This type of injury inpairs a
person’s ability to —

A A way of describing it would be, it

destroys one’'s inhibitory controls. You
may know it’s wong, but still can’'t keep
yourself fromdoing it.

Q I nmpul sive.

A Yes, extrenely inpulsive.

[ V5 895-96] The trial judge is not entitled to reject a
proposed mtigating circunstance that is supported by
conpetent, substantial evidence solely because the judge

cannot remenber that the evidence was presented.

| SSUE |V

THE FLORI DA DEATH PENALTY STATUTE IS
UNCONSTI TUTI ONAL BECAUSE | T VIOLATES THE
SI XTH AMENDMENT RIGHT TO HAVE AGGRAVATI NG
Cl RCUMSTANCES FOUND BY THE JURY.

Appell ee argues that this Court “has consistently



mai nt ai ned that, unlike the situation in Arizona, t he
statutory maxi num sentence for first degree murder in Florida
is death.” Answer Brief, at 87. The problem with this
Court’s analysis and the State’s argunment is that the State of
Arizona made the same argunent and the United States Suprene

Court rejected it in Ring v. Arizona, 536 U S. 584, 603-605

(2002) . Arizona argued that first-degree nurder was
puni shable by “death or life inmprisonment” under Ariz. Rev.

Stat. Ann. § 13-1105(c), so Ring was sentenced within the
range of punishnent authorized by the jury verdict finding him
guilty of first-degree nurder. The United States Suprene
Court rejected the argunment because Arizona |aw required the
sentencing judge to find the existence of at |east one
aggravating factor before Ring could be sentenced to death.

Id., at 603-605. In this respect the Arizona statute was
exactly the sanme as the Florida death penalty statutes.

More recently, the United States Suprene Court has
clarified its use of the term “statutory maxi muni as applied
for purposes of the Apprendi' rule: “[T] he statutory maxi mum
for Apprendi purposes is the maxi mum sentence a judge nmay
i npose solely on the basis of the facts reflected in the jury

verdict or admtted by the defendant.” Blakely v. Wshi ngton,

124 S.Ct. 2531, 2537 (2004). Applying this definition of
“statutory maxinmuni’ the statutory maxi mum sentence for first-

degree nurder in either Florida or Arizona is life

! Apprendi v. New Jersey, 530 U.S. 466 (2000).
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i npri sonnment . This is so because the death penalty statutes
of both states require the sentencing judge to find one or
nore aggravating circunmstances in addition to the jury’s
determnation that the accused is guilty of first-degree
murder before a death sentence can be inposed. Thus, the
finding of aggravating circunstances is necessary for the
inposition of a death sentence in either state. In Ring v.
Ari zona, 536 U S. at 609, the United States Suprenme Court held
t hat t he Si xth Amendment requires t hat aggravati ng
circunst ances necessary for inposition of the death penalty be
found by a jury and not by the sentencing judge.

In Schriro v. Sunerlin, 124 S.C. 2519, 2522 (2004), the

United States Supreme Court said, “Wien a decision of this
Court results in a ‘new rule,’” that rule applies to all
crimnal cases still pending on direct review.” The new rule
in question in Schriro was the Ring rule that, “because

Arizona law [like Florida |law] authorized the death penalty
only if an aggravating factor was present, Apprendi required
the existence of such a factor to be proved to a jury rather
than to a judge.” Shriro, at 2522. Thus, the new rule of

Ring v. Arizona nust be applied to Ballard' s case.
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