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REPLY TO RESPONSE TO REQUEST FOR ORAL ARGUMENT

The position taken by the Ofice of the Attorney
General in opposing oral argunent in M. Johnson's case is
unusual to say the |east. Even though the Attorney
General is statutorily mandated as co-counsel in capital
post-convi ction proceedings in Florida, in the instant
case there has been no appearance in the nobst recent
proceedi ngs bel ow by any representative fromthe Attorney
CGener al . Counsel for M. Johnson suggests that the
State's alleged rationale for opposing oral argunent,
preservation of judicial resources, is nothing nore than
a mask for the lack of famliarity by the Ofice of the
Attorney General with the proceedings bel ow based on a
total failure to participate in them G ven the
convol uted circunstances involved in the sunmary deni al
bel ow, oral argunment is vital in this capital case.

REPLY TO THE STATE'S STATEMENT OF THE CASE

The State's Answer Brief accepts M. Johnson's
Statenent of the Case with the proviso that it failed to

acknow edge "the extensive review of the exenpt docunents



that the Circuit Court undertook."! The bal ance of the
State's Statenment of the Case consists of substanti al

direct quotes from this Court's opinion in_Johnson v.

State, 804 So. 2d 1218 (Fla. 2001), fromthe Orange County
Circuit Court's Novenber 4, 2002 order summarily denying
M. Johnson's Rule 3.851 notion initially filed on
February 8, 2002 and anended on August 2, 2002, and from
the Circuit Court's March 26, 2003 deni al of M. Johnson's
Novenber 18, 2002 Mbtion for Rehearing.

ARGUVENT |

The State's Answer attenpts to isolate the issue at
hand to the matter of whether or not the lower court's
handling of the in canera inspections of the docunents
cl ai mned exenpt by FDLE conported with the requirenents of
Fla. R Crim P. 3.852. The State clainms that M. Johnson
has "conceded" that the |l ower court properly followed the
public records rules and thus, the inquiry by this Court
ends. Although self evident, M. Johnson nust point out

that the contents of the exenpt material w thheld by the

I'n footnote 6 of his Corrected Initial Brief, M. Johnson noted
the in canera inspection by the Circuit Court that followed his
Moti on for Rehearing, quoting sonme of the sane | anguage fromthe
Order entered denying rehearing.

2



| ower court is unknown to counsel. Therefore, a factua
challenge to the nerits of the lower court's decision
about the docunents clainmed exenpt by FDLE follow ng the
I n camera inspections is inpossible. How is counsel to
denonstrate rel evance? \Wat nechani sm was available to
M. Johnson to flesh out the record for purposes of such
a challenge? The in canera inspection did not take pl ace
I n open court. FDLE never appeared at any hearing. A
public records hearing never took place.

Even given these obvious obstacles, counsel for M.
Johnson requested that the | ower court enter the exenpted
records into the court file for appellate purposes (R
43) . This Court should conpare the sealed exenpt
docunents with all the docunents produced for the first
time in 2001 by FDLE, documents that included the nanes of
the jurors at M. Johnson's trial (S. 198-560) along with
the juror questionnaires fromthe trial (R 237-250; 261-
274). This Court should undertake such a review as a
matter of course as part of an overall analysis concerning
the validity of the summary denial. The obvious relief
sought by M. Johnson is the return of the caseto Circuit

Court for an evidentiary hearing on public records issues.



M. Johnson's Mdtion for Rehearing and Request for a
"Huff" Hearing challenged the |ower court's action in
denyi ng access to the FDLE docunents cl ai med as exenpt but
found by the lower court to be "irrelevant™ (R 255).
After the subsequent Case Managenent Conference, the | ower
court denied the Mdtion for Rehearing except for turning
over a single additional docunent. Counsel for M.
Johnson argued at the Case Managenent Conference on March
17, 2003 that counsel had never had the opportunity to
participate in the in canmera process and that the |ower
court had never specifically made findings as to the
| egiti macy of the FDLE s cl ai mned exenptions (R 40). M.
Johnson's ultimte appeal to this Court of the | ower
court's final orders incorporated his objection to the
| ower court's denial of access to the docunents that M.
Johnson had requested to be sealed in the record for
appel | ate purposes. |In fact, the State's Answer takes the
position the decision by the | ower court denying access to
the exenpt records is the only public records issue that
I s extant on appeal. As noted supra, since the content of

t he FDLE docunents found to be exenpt remains unknown to
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M. Johnson, counsel is wunable to provide a factual
analysis of why the lower court's decision regarding
di scl osure should be overturned, beyond the overarching
need for a public records evidentiary hearing bel ow.

The State al so mi stakenly attri butes to M. Johnson an
assertion that "there were other public records requests
whi ch remain unidentified' Answer Brief at 8. \Wat M.
Johnson's brief states at the cited page is that "the
| ower court erred in failing to provide M. Johnson with
the opportunity to explore the other outstanding public
records issues by deposition or evidentiary hearing"
Corrected Initial Brief at 22. In the context of the
argunment presented concerning public records in the
Corrected Initial Brief there is no nystery or specul ation
about what the brief is referring to. The out st andi ng
public records issues included: (1) Wiy did FDLE initiate
i n 2001 records production of crimnal history information
concerning persons with the sane nanmes as the jurors in
M. Johnson's case while his summary Rul e 3. 850 deni al was
on appeal? (2) Did the FDLE's crimnal history search go
back to the 1980 date of M. Johnson's trial? (3) D d any

of the people nanmed in the FDLE crim nal records actually

5



serve as jurors in M. Johnson's case? (4) How could the
public records claim possibly be deenmed untinely and
concl usory given the unresol ved factual issues apparent in
M. Johnson's case? (5) Did the |lower court ever review
and conpare the docunents produced by FDLE in 2001 and
pl aced in the record by counsel as part of the in canera
process?? M. Johnson has not clainmed that the | ower
court's inspection of the wthheld docunents was an abuse
of discretion. His claim is that the lower court's
failure to allow him to develop the facts through Rule
3.852 discovery and an evidentiary hearing anounted to an
abuse of discretion that resulted in significant prejudice
to M. Johnson. The lower court's action in summrily
denying the public records claimand the other clains in
M. Johnson's Rule 3.851 notion, based on |l|ack of
timeliness, should be reviewed by this Court in the |ight
of both the history of the case after the FDLE' s April
2001 production of new records and the State's request

during the June 11, 2002 hearing that the |ower court

’The 362 pages of documents produced as the result of an
apparent FDLE crim nal records search on the nanmes of jurors in M.
Johnson's 1980 trial were attached to his May 31, 2002 Reply to the
State's Response to the February 2002 Rule 3.851 notion (S. 198-
560) .



require counsel for M. Johnson to file a Consoli dated
3.851 nmotion (R 30).

M. Johnson does not disagree with the State's
position concerning this Court's application of an abuse
of discretion standard of review concerning the | ower
court's decision that only one of the FDLE docunents
claimed as exenpt would be turned over to counsel.
However, counsel for M. Johnson fails to see how t he good

cause standard for rel ease of autopsy photos cited in the

State's Answer applies to his case. See Canmpus Conmmuns.

Inc. v. Earnhardt, 821 So. 2d 388, 402 (5th DCA 2002).

Implicit in the decision in Earnhardt was a finding by the
appel l ate court that good cause for non-disclosure of
public records (autopsy photos) that had been clained as
exenpt pursuant to state lawis determned in part by "the
availability of simlar information in other public
records, regardless of fornm |d. at 401-402. In the
I nstant case there is no question but that the | ower
court's decision as to the records was not predicated on
this sort of determ nation because there is no other
source of simlar information as that contained in the

wi t hhel d FDLE records.



The lower court's decisions in the public records
real m shoul d be eval uated according to a "reasonabl eness

test”" in the context of the entire case. Canakaris .

Canakaris, 382 So. 2d 1197 (Fla. 1980). Al t hough the

| ower court's decisions as to the validity of the clained
exenptions followng the final in canmera inspection my
have been reasonable, the |lower court's ultimte decision
to summarily deny the public records claim and the Rule
3.851 notion was not. This Court should consider that the
| ower court's orders all failed to specify what the valid
exenptions were for the docunents that were withheld (R
133, 202, 282).

The | ower court's findings that the public records
claim was "untinmely" and "conclusory" is factually in
error. (R 201). The decision by the |ower court
represents a failure to all ow devel opnent by
postconvi ction counsel of neritorious issues required

under relevant rules of professional conduct.® The |ower

3See ABA Guidelines for the Appointnment and Performance of
Def ense Counsel in Death Penalty Cases, Revised Edition February
2003, Guideline 10.15.1C - Duties of Post Conviction Counsel. ("Post-
conviction counsel should seek to litigate all issues, whether or not
previously presented, that are arguably neritorious under the
st andards applicable to high quality capital defense representation,
i ncluding challenges to any overtly restrictive procedural rules.
Counsel should make every professional effort to present issues in a

8




court also failed to follow the requirenents of Fla. R
Ctim P. 3.851 (f)(5)(B).* The inplication of "new' Fla.
R Crim P. 3.851 which applies to postconviction notions
filed after October 1, 2001 is the Circuit Court should
set an evidentiary hearing "on clains listed by the
defendant as requiring a factual determnation."®> The
| ower court's findings are conclusory and not based on the
record of the case.

The record will reveal that M. Johnson's counsel was
not infornmed of the existence of a new records production
until March 13, 2001. At that tinme his appeal was still
pending before this Court. A Mtion to Relinquish
Jurisdiction back to Circuit Court to litigate public
records was denied by this Court on Cctober 1, 2001. M.
Johnson filed a successor Rule 3.851 npotion in Oange

County Circuit Court, predicated on the FDLE and State

manner that will preserve them for subsequent review') See also
Wggins v. Smth, 123 S. C. 2527 (2003); Hanmblin v. Mtchell, 354
F.3d 482 (6th Cir. 2003).

4" At the case managenent conference, the trial court also shal
det erm ne whet her an evidentiary hearing should be held and hear
argunment on any purely legal clainms not based on disputed facts. |If
the notion, files, and records in the case conclusively show that the
movant is entitled to no relief, the notion may be denied w thout an
evidentiary hearing"” (enphasis added).

SFla. R Crim P. 3.851(f)(5)(A)(i).
9



Attorney production of records to the repository in March
and April 2001, on February 8, 2002, only nine days after
the mandate issued from this Court on January 30, 2002.
This notion was filed well within a year of M. Johnson's
counsel learning of the new production, and as noted
above, only days after jurisdiction transferred back to
Circuit Court. Yet the lower court, first in a order
dated Novenber 4, 2002, and finally in an order dated
March 26, 2003, denied M. Johnson's public record claim
in part based on a finding that the final Consolidated
Rul e 3.851 pleading M. Johnson filed on August 2, 2002
was out of tine.® The State's Answer sinply fails to speak

as to the tineliness issue.”’

®This Court should take note that the |l ower court entered an
order on January 2, 2003 scheduling a Case Managenent Conference on
January 30, 2003 (R 278-279). This date was one year to the day
fromissuance of the mandate of this Court following the Rule 3.850
appeal, the first day M. Johnson could jurisdictionally file a
successor Rule 3.851 notion in Circuit Court based on the new public
records produced by FDLE in April 2001. Through no fault
attributable to M. Johnson, the Case Managenent Conference was re-
schedul ed fromthe January date to March 17, 2003 (R 35-55).

™When a decision is based on the exercise of discretion, the
trial judge should make oral or witten findings setting forth the

reasons for the decision. |If there are no findings to support the
exerci se of discretion, the appellate court may remand the case back
to the trial court for further explanation. |In some cases, the

appel l ate courts have held that the absence of findings regarding the
exerci se of discretion deprives the court of an opportunity to
provi de effective appellate review under the abuse of discretion
standard." FLORI DA APPELLATE PRACTI CE, Chapter 5.5, Philip J.
Padovano, West Publishing 1996. See In re E.B. L., 544 So. 2d 333, 336

10



The State's Answer criticizes M. Johnson for failing
to file his Mtion to Interview Jurors until April 15,
2003, a little less than a nonth after the |ower court
refused to accept an ore tenus notion for sane at the Case
Managenent Conference on March 17, 2003 (R 43, 53-54).3
The record reveals that the [ower court entered an order
dated March 26, 2003 denying M. Johnson's Mbdtion for
Rehearing. The order was date stanped in at the Crcuit
Clerk's Criminal Division office in Olando on Friday,
March 28, 2003 at 4:00 P.M (R 281). Logic dictates
that M. Johnson's counsel would, at the earliest, have
received the order in Fort Lauderdal e on Monday, March 31,
2003. At that point the hearing had been two weeks in the
past . After reviewing the order, it was obvious to

counsel that it was unlikely that the |ower court was

going to undertake any further actions. However, two

(Fla. 2d DCA 1989) ("It is our obligation to review the actions of
trial courts to assure their conpliance with the requirenments of the
| aw. Even when the trial judge is an experienced and able jurist, as

in this case, we cannot affirmlegal decisions which |ack factual
findings expressly required by the rules of procedure to allow for
meani ngf ul review').

8 THE COURT: | think you, really that you need to do that, and
really take and give the State an opportunity to respond when you
file the notion. | need to see a reason why you want to interview
the jurors, and | need to | ook at the other issues, as well. 1'Il be
doi ng nmy homework.)

11



weeks l|ater, on April 15, 2003, M. Johnson served the
Motion to Interview Jurors on the State and the | ower
court (R 285-293). At the end, Counsel believed, based
on the lower court's remarks at the hearing a nonth
before, that a response fromthe State would be ordered.
Ni ne days after the Motion to Interview Jurors was served,
on the 30th day since rendition of the order denying
rehearing, M. Johnson filed Notice of Appeal to preserve
his rights. (R 305-306). The State attenpts to blanme a
| ack of diligence by counsel for any failure to obtain a
State response or hearing on the WMtion for Juror
Interviews. The |ower court never provided any deadline
for filing the notion, and in fact rendered an order
denying relief only el even days after the Case Managenent
Conf er ence. The State certainly had about ten days to
respond to the Mdtion based on the |lower court's cryptic
comments about the ore tenus notion during the March 17,
2003 heari ng. This the State failed to do. Both the
State and the lower court had the notion in their
possessi on before the Notice of Appeal was filed or served
on them probably for as nuch as ten days. The failure by

both to proceed when the i ssue was squarely before themas

12



a result of the Case Managenent Conference on March 17,
2003 was unreasonable. The Mttion to Interview Jurors is
yet anot her unresolved aspect of the instant case which
requires a return to Circuit Court pursuant to Gaskin v.
State, 737 So. 2d 509 (Fla. 1999) and Fla. R Crim P
3. 851.

TERRELL M JOHNSON, Defendant in the

I nst ant action, by and t hrough

under si gned counsel, hereby suppl ements

his March 17, 2003 ore tenus notion for

j uror I ntervi ews and st ates t he
follow ng in support thereof:

1. Fl ori da Rul e of Pr of essi onal
Responsi bility 4-3.5(d)(4) provides that
a | awyer shal | not initiate

comruni cations or cause another to
initiate communication with any juror
regarding the trial unless the |awer
has reason to believe that the verdict
may be subject to | egal challenge.

2. The rule allows the |awer or
his or her representative to interview
jurors upon witten order of the Court
or after the filing of a notice of
Intention to interviewsetting forth the
name of the jurors to be interviewed
that is properly served on the Court and
opposing counsel "a reasonable tine
bef ore such interview "

3. The Ei ght h and Fourteenth
Amendments require that M. Johnson be

given a fair trial. The Sixth and
Fourteenth Amendnment s require an
impartial jury in order to receive a
fair trial. The failure of jurors to

13



truthfully answer voir dire questions
has been the basis for relief in other
jurisdictions. United States v. Scott,
854 F.2d 697 (5th Cir. 1988); United
States v. Perkins, 748 F.2d 1519 (11lth
Cir. 1984); Freeman v. State, 605 So. 2d
1258 (Ala. Cr. App. 1992). Qoviously, a
di shonest juror prevents a defendant
fromfully exploring any bias or |ack of
| npartiality on the part of the juror.

4. The FDLE waited wuntil April
2001, long after M. Johnson's previous
3.850 notion had been summarily denied
by this Court and during the pendency of
hi s appeal, to produce extensive records
that show crimnal activity by six
peopl e that have the sane nanes as sone
of the jurors in M. Johnson's case:
Linda D. Stewart, WIliam L. Young,
Peggy J. Smith, Gregory L. Simmons, Fred
H. Cooper, and Betty Phillips. Thi s
material was never produced by FDLE
during the pendency of M. Johnson's
prior postconviction notion despite
requests for it. Al of this materi al
was attached to M. Johnson's May 2002
reply to the State's response to M.
Johnson's February 2002 3.851 notion.
Wthout a public records hearing or
evidentiary hearing at which to call the
FDLE officials and the assistant state
attorneys, M. Johnson had to plead as
best he was able.

5. Wth this Court's order of
March 26, 2003, granting, in part, M.
Johnson's notion for rehearing and
provi di ng one addi ti onal docunent
concerning "Peggy Smth", counsel renews
the oral request for juror interviews
made during the hearing of March 17,
2003. Such interviews will provide a
opportunity for determ ning whet her any
of these jurors had crimnal records

14



whi ch they were silent about during voir
dire in 1980.

6. The Court should be aware that
after t here wer e al | egati ons of
m sconduct in M. Johnson's original
trial pr oceedi ng concer ni ng j uror
voting, the original post convi ction
court allowed a deposition of only one
juror, Fred H Cooper the foreman, by
then postconviction counsel in 1986.
Per the ternms of the order, t he
guestions at deposition were limted to
the foll owm ng queries:

(a) Was there an initial vote as to the
jury's recommendati on on the death
penalty or life inprisonnent?

(b) What was the vote: how many jurors

vot ed for deat h? life
reconmendati on?
(c) What was the final vote on

sent enci ng?

(M 242-43). A deposition did take
pl ace, on Septenber 25, 1986, with M.
Cooper providing a brief description of
t he deli berations:

The vot es wer e t aken, pr obabl y
di scussed, deliberated, went through --
they were -- ny termnology's going to

be off, but there were two things.
There were the mtigating circunstances,
and | want to say the aggravated, or a
synonym for it. And went through that
very very carefully, all of these, and

kind of totalling it up. | don't want
to make it synonynous to a scoring, but
basically it canme down to that. And

then it was just sonething | did, but I
had each juror discuss the things
I ndi vi dual | vy, their thoughts, their
| deas, their views to make sure that,

15



like with any group of people that are
strong in one direction, sonme strong in
another. W really didn't have too nuch
of that. But certainly there were a
coupl e of themthat were, you know, they
had gone both ways. So each person, we
had a general discussion, and a vote was
taken. And the vote was six to six.

(P. 1229-30) (enphasi s added). Certainly
one reasonable interpretation of this
statenent is that the jurors sinmply
counted up aggravating factors and
m tigating factors and vot ed
accordi ngly. No opportunity has been
provided for further juror interviews as
to the issue of juror m sconduct or any
ot her subject. M. Cooper was never
asked in 1986 about whether he had an
unreported crimnal record at the tine
of M. Johnson's trial. None of the
other jurors were interviewed about any
of these issues.

7. Counsel for M. Johnson has
determ ned that Linda D Stewart,
WIlliam L. Young, Gegory L. Simmons,
foreman Fred H. Cooper, and Peggy J.
Smth, five of the six jurors that the
FDLE provided public records about, are
still living in the Olando area as of
March 2003. M. Johnson requests | eave
fromthis Court to undertake interviews
of these jurors to determne if they
m sl ead the parties about any history of
crimnal activity. In addition, M.
Johnson requests that the Court allow
jurors Stewart, Young, Sinmons and Smith
to answer the sanme queries that forenman
Cooper responded to in 1986, nanely:

(a) WAas there an initial vote as to the

jury's recomendati on on the death
penalty or life inprisonnent?

16



(b) What was the vote: how many jurors

vot ed for deat h? i fe
recommendati on?
(c) What was the final vote on

sent enci ng?

(M 242-43).[FN9 The Florida Suprene
Court has held that the deposition of
the foreman in this case was not
adm ssi bl e because hi s testi nony
"essentially inhere[d] in the verdict"
and even if it was admssible that it
did not "indicate[] a jury deadlock in
this case." Johnson v. Florida, 593
So. 2d 206, 210 (Fla. 1992).]

8. M. Johnson's inability to
fully explore possible msconduct and
bi ases of the jury prevents him from
fully detailing the unfairness of the

trial. M sconduct may have occurred
that M. Johnson can only discover by
j uror I nterviews Ct. Tur ner V.

Loui siana, 379 U. S. 466 (1965); Russ v.
State, 95 So. 2d 594 (Fla. 1957).

9. Florida has created a rul e that
deni es due process to defendants such as
M. Johnson. “"A trial by jury is
fundanental to the American schene of
justice and is an essential elenment of
due process." Scruggs v. WIllians, 903
F. 2d 1430, 1434- 35 (11th Cr.
1990) (citing Duncan v. Louisiana, 391
US. 145 (1968)). Inplicit in the right
to a jury trial is the right to an
I npartial and conpetent jury. Tanner V.
United States, 483 U.S. 107, 126 (1987).
However, a defendant who tries to prove
menbers of his jury were inconpetent to
serve has a difficult task. It has been
a "near-universal and firmy established
comon-law rule in the United States”
that juror testinony is inconpetent to
| npeach a jury verdict. Tanner, 483

17



Us at 117.

10. An inportant exception to the
general rule of inconpetence allows
juror testinony in situations in which
an "extraneous influence" was alleged to
have affected the jury. Tanner, 483
U S at 117 (citing Mattox v. United

States, 146 U.S. 140, 149 (1892)). The
conpetency of a juror's testinony hinges
on whether it my be characterized as
extraneous information or evidence of
outside influence. Shillcutt v. Gagnon,
827 F.2d 1155, 1157 (7th Cir. 1987).

11. Such extraneous I nformati on
that may be testified to by jurors
I ncl udes evidence that jurors heard and
read prejudicial information not in
evi dence, Mattox v. United States, 146
US 140 (1892); that the jury was
I nfluenced by a bailiff's conmments about
the defendant, Parker v. d adden, 385
U S. 363, 365 (1966); or that a juror
had been offered a bribe, Remer v.
United States, 347 U S. 227, 228-30
(1954).

12. In order for a defendant to win
relief, the extraneous information that
infects the jury deliberations nust
anount to a deprivation of due process.
Jeffries v. Blodgett, 5 F.3d 1180, 1190
(9th Cir. 1993); Harley v. Lockhart, 990
F.2d 1070, 1073 (8th Cir. 1993);
Shillcutt v. Gagnon, 827 F.2d 1155, 1159
(7th Cr. 1987). Furthernore, prejudice
t hat pervaded the jury room yet is not
attributable to extrinsic influences,
may nonet heless be so egregious that
"there is a substantial probability that
the [juror's comment] nade a difference

in the outconme of the trial," thus
al | ow ng t he adm ssi on of j uror
t esti nony to prove t he abuse.

Shillcutt, 827 F.2d at 1159.
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13. Because error can occur in the
jury room that anmounts to a denial of
due process, defendants nust be given
the opportunity to discover that error.
Fl ori da, however, bars defendants from
their best source of information of what
took place in the jury room -- the
jurors thensel ves. Patrick Jeffries
never woul d have known of t he
| nperm ssi bl e extrinsic evi dence
consi dered by his jury, and never would
have been granted habeas relief, |if
Washington had a rule simlar to
Florida's prohibiting contact W th

jurors. See Jeffries v. Blodgett, 5
F.3d at 1189. M. Johnson cannot all ege
what, if any, inpermssible extrinsic

factors other than +those previously
cited, Tanner; Jeffries; or intrinsic
prejudices, Shillcutt; may have affected
his jury's deliberati ons because Fl orida
has erected a bar to his discovery of
such due process violations.

14. The Fl orida Supreme Court
recently has recognized that overt acts
of m sconduct by nenbers of the jury
violate a defendant's right to a fair
and inpartial jury and equal protection
of the law, as guaranteed by the United
St ates and Fl ori da Constitutions.
Powell v. Allstate lnsurance Co., 652
So. 2d 354 (Fla. 1995). It is
| nperative that postconviction counsel
be permtted to interview jurors to
di scover if overt acts of m sconduct
| mpi ngi ng upon t he def endant' s
constitutional rights took place in the
jury room

15. Any legitimate interest the
State has in preventing interference
wth the adm nistration of justice ends
when the trial ends, at Ileast wth
regard to jurors. Wod v. CGeorgia, 370
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US. 375 (1978). There is no "clear and
present danger" that talking to M.
Johnson's jurors years after his trial
would interfere with the adm nistration
of justice. Landmar k Conmmuni cati ons,
Inc. v. Virginia, 435 U S. 829 (1978).

16. The record in this case does
not allow M. Johnson to mke a
definitive claimas to the presence of
jury msconduct or dishonesty during
voir dire based on the FDLE records
produced by the agency and by the Court.
M. Johnson's public records claimis a
good faith effort to set the record
straight and to preserve his rights
based on the FDLE producti on.

VWHEREFORE, M. Johnson requests t hat
this Court allow M. Johnson discretion
to interview the jurors in this case
The failure to allow M. Johnson the
ability to freely interview jurors is a
deni al of access to the courts of this
state under Article I, Section 21 of the
Fl ori da Constitution and deprives hi mof
Due Process. M. Johnson requests sixty
days to interview the jurors and to
report back to this Court. G ven that
the Court provided additional discovery
material that was attached to the Order
dated March 26, 2003 that was received
by counsel for M. Johnson on March 31,
2003, M. Johnson requests that he be
allowed until Monday June 2, 2003 to
interview the jurors and to anend,
tolling any necessity to file a notice
of appeal .

(R 285-293). Under the totality of the circunstances,
the failure by the lower court to tinely enter an order

requiring a response fromthe State was unreasonabl e.
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As noted by this Court, "[w hile the post conviction
def endant has the burden of pleading a sufficient factual
basis for relief, an evidentiary hearing is presuned
necessary absent a conclusive denonstration that the

defendant is entitled to no relief". Gaskin v. State, 737

So. 2d 509 (Fla. 1999). G ven the unreasonable failure by
the I ower court to follow the guidance of Rule 3.851 and
to allow a hearing in an area where the disputed facts
were self-evident, this Court should remand M. Johnson's
case back to the Circuit Court for a determnation as to
the Motion to Interview Jurors and for a full and fair

public records evidentiary hearing.

ARGUMENT 1 |

The State argues that M. Johnson's reliance on Ring

v. Arizona, 122 S. C. 2428 (2002) is msplaced, because

Ring has no application to M. Johnson's case. The
State's argunent overlooks the fact that this Court has
repeatedly addressed the nerits of clains under Ring or

Apprendi v. New Jersey, 530 U S. 466 (2000), wthout

menti oni ng whet her or not the claimwas raised at trial or

on direct appeal. This is true even when the claimis
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presented in post-conviction,® or in a notion for
rehearing. *° M. Johnson's claimis before this Court on

the nerits.

The State, citing to Turner v. Croshy, 339 F.3d 1247
(11th Cr. 2003), argues that Ring is not subject to
retroactive application on collateral review

The Ninth GCrcuit Court of Appeals recently issued an
opi ni on which specifically disagreed with the anal ysis of

the Eleventh Circuit in Turner.' In Summerlin, the Ninth

°See Bruno v. Moore, 838 So. 2d 485, 492 (Fl a.
2002); King v. Mbore, 831 So. 2d 143 (Fla. 2002);
Bottoson v. Moore, 833 So. 2d 693 (Fla. 2002); MIlls v.
Mbore, 786 So. 2d 532 (Fla. 2001).

See Gimv. State, 841 So. 2d 455, 465 (Fl a.
2003); Doorbal v. State, 837 So. 2d 940, 963 (Fl a.
2003); Chavez v. State, 832 So. 2d 730, 767 (Fla. 2002).

“The Ninth Crcuit, in Sumerlin v. Stewart, 341
F.3d 1082, n.8 (9th Cr. 2003), stated.:

The Eleventh Circuit did not address

t he question of whether Ri ng had
substantive inpact on Florida law in
Its consideration of whether Teague
barred the retroactive application of
Ri ng. See Turner, 2003 U.S. App. LEXIS
15043, 2003 W. 2173934, *33-*37. Thus,
our consideration in this respect is
different fromthe issue addressed by
the Eleventh Circuit. To the extent
that the Eleventh Crcuit relied on a
pure anal ogy to Apprendi in its Ring
anal ysis, we respectfully disagree with
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Circuit held, “both on substantive and procedural grounds,
that the Supreme Court’s decision in Ring has retroactive
application to cases on federal habeas review” |1d. at
1121.

Wth regard to the substantive grounds, the Court
stated that Ring:

“decided the neaning of a crimnal
statute,” see Bousley, 523 U S. at 620,
and it did so in a manner that both
redefined the separate substantive
of fense of "capital nurder"” in Arizona
and reinserted the distinction between
murder and capital nurder into Arizona's
substantive crim nal law structure.
Under the Suprenme Court's articulation
of "substantive" decisions in Bousley,
then, R ng announced a "substantive"
rul e, Bousley, 523 U S. at 620, for it
"altered the neaning of [Arizona's]
substantive crim nal | aw. "  Sant ana-
Madera, 260 F.3d at 139; cf. Cannon, 297
F.3d at 994 (holding Ring's rule to be
procedural in a different capital nurder

cont ext) . When a decision affects the
substanti ve elenments of an offense, or
how an offense 1s defined, it S

necessarily a decision of substantive
| aw. Dashney, 52 F.3d at 299. And
because Ring is a "substantive" deci sion
with regard to the neaning, structure,
and anmbit of the relevant provisions of
Arizona's crimnal |aw, Teague does not
bar retroactive application of Ring to
cases decided under those Arizona

its concl usi ons.
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provi sions, regardl ess of whether those
cases are considered on direct or
collateral review

Id. at 1106 (enphasis added).

* * * *

Anal yzed under Teague, t he rul e
announced by the Supreme Court in Ring,
wthits restructuring of Arizona nurder
|l aw and its redefinition of the separate
crime of capital nmurder, is necessarily
a "substantive" rule. See Bousley, 523
U.S. at 620. Thus, Teague does not bar
its application in this case.

ld. at 1108.

As for the procedural grounds, the Court stated:
In addition to Ring's substantive effect
on Arizona law, a full Teague analysis
of the uni que procedural aspects of Ring
provi des an i ndependent basi s upon which
to apply Ring retroactively to cases on
col l ateral review

Id. at 1108.

The second requirenent of the Teague
exception provides that the newly
announced rule nust be a "watershed
rule" that alters our understanding of
bedr ock procedural elenents essential to
the fairness of the proceedi ng. Sawyer,
497 U. S. at 242. Al t hough Eighth
Amendnent concerns are inplicated in
Ri ng, the bedrock procedural elenent at
issue is the provision of the Sixth
Amendnent right to a jury trial.

Ring not only changed the substantive
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crim nal | aw  of Ari zona, but It
fundanmentally altered the procedura

structure of capital sent enci ng
applicabl e to al | st at es. Ri ng
establi shed the bedrock principle that,
under the Sixth Anmendnent, a jury

verdict is required on the finding of
aggravated circunstances necessary to
the inposition of the death penalty. 536
U S at 609. Ring requires the vacation
of a capital judgnent based on judge-
made fi ndi ngs.

Id. at 1116 (enphasi s added).

The State's Answer also takes the position that the
Ring decision is not retroactively applicable under Wtt
v. State, 387 So. 2d 922, 929-30 (Fla. 1980). However, in
Wtt, this Court explained that the doctrine of finality
must give way when fairness requires retroactive
applicati on:

The doctrine of finality should be abridged only
when a nore conpel ling objective appears, such as
ensuring fairness and uniformty in individua

appl i cati ons. Thus, society recognizes that a
sweepi ng change of |law can so drastically alter
t he substantive or procedural underpinnings of a
final conviction and sentence that the machinery
of post-conviction relief is necessary to avoid
I ndi vi dual i nstances of obvious injustice.

Consi derations of fairness and uniformty make it
very “difficult to justify depriving a person of
his |iberty or his life, under process no | onger
consi dered acceptable and no longer applied to
I ndi stingui shabl e cases.”

Wtt, 387 So. 2d at 925 (footnote omtted).
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The rule of Ring is the kind of “sweeping change of

| aw’ described in Witt. I n Apprendi, Justice O Conner’s

[1]

di ssenting opinion described the rule of that case as “a

wat er shed change in constitutional |aw. Apprendi, 120 S.
. at 2380 (O Conner, J., dissenting). Ext endi ng
Apprendi’s rule to capital cases, as the Suprene Court did
in Rng, is no less of a “watershed change.”

In this Court, Chief Justice Anstead has said that
Ring “is clearly the nobst significant death penalty

decision of the U S. Supreme Court since the decision in

Furman v. Georgia,” Bottoson v. More, 833 So. 2d 693, 703

(Fla. 2002) (Anstead, C.J., concurring in result only),
and Justice Pariente has described Ring as a “landmark

case.” Bottoson v. More, 824 So. 2d 115, 116 (Fla. 2002)

(Pariente, J., concurring). Justice Shaw concl uded that

Ring applies retroactively under Wtt and neets the test

of Stovall v. Denno, 388 U S. 293 (1967), for retroactive
application. Bottoson, 833 So. 2d at 717 & n.49 (Shaw,
J., concurring in result only).

The purpose of the rule in Ring is to change the
very identity of the decision naker with respect to

critical i1issues of fact that are decisive of |ife or
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death. This change renedies a “‘structural defect [] in

the constitution of the trial mechani sm by vi ndi cating
“the jury guarantee . . . [as] a ‘basic protection whose
preci se effects are unneasurable, but wthout which a
crimnal trial cannot reliably serve its function.”

Sullivan v. Louisiana, 508 U S 275, 281 (1993). Florida

has provided for a jury's participation at capital
sentencing and gives significance to the jury’ s deci sion,
but has not applied Sixth Amendnent requirenments to the
jury’s participation. Ring' s retroactivity is clear. The
rule of Ring applies to capital cases and therefore its
retroactivity nust take into account that “the penalty of
death is qualitatively different from a sentence of

I nprisonnment.” Wodson v. N.C, 428 U S. 280, 305 (1976).

Finally, The State argues that Ri ng has no application
to the facts of M. Johnson's case. In addition to
relying on the argunents previously nmade in his Corrected

Initial Brief, M. Johnson notes that in Summerlin, the

Ninth Crcuit concluded that Ring error was structura
error not subject to harm ess error anal ysis:
Ring not only changed the substantive

crim nal | aw  of Ari zona, but It
fundanentally altered the procedura
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structure of capi t al sent enci ng

applicable to all st at es. Ri ng
establ i shed the bedrock principle that,
under the Sixth Anmendnent, a jury

verdict is required on the finding of
aggravated circunstances necessary to
the inposition of the death penalty.
536 U.S. at 6009. Ring requires the
vacation of a capital judgnent based on
j udge- made fi ndi ngs.

A structural error Is a "defect
affecting the frame work wthin which
the trial proceeds, rather than sinmly
an error in the trial process itself."
Arizona v. Fulmnante, 499 U. S 279,
310, 113 L.ed 302, 111 S . C. 1246
(1991). If structural error is present,
"a crimnal trial cannot reliably serve
Its function as a vehi cl e for
determ nation of guilt or innocence, and
no crimnal punishment may be regarded
as fundanentally fair." Rose v. Cark,
478 U.S. 570, 577-78, 92 L.Ed 2d 460,
106 S. Ct. 3101 (1986)(citation omtted).

Depriving a capital defendant of his
constitutional right to have a jury
decide whether he is eligible for the
deat h penal ty S an error t hat
necessarily affects the franework within
which the trial proceeds. Indeed, the
trial has proceeded under a conpletely
I ncorrect, and constitutionally
deficient, frame-wor k. I n short,
all owi ng a constitutionally-disqualified
fact-finder to decide the case is a
structural error, and Ring error is not
susceptible to harm ess-error anal ysis.

Sumerlin, at 1116 (enphasi s added).

The present state of the law in Florida may well bode
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i1l for the success of M. Johnson's Ring claimin state

court:

Unfortunately, while we do not yet know
t he answer to whet her Florida's
sent enci ng schene wi | ultimately
survive a Sixth Arendnment Ri ng chal |l enge
before the U S. Suprene Court, with the
majority's opinion today we know that
for a defendant in Florida "the
factfinding necessary to out him to
death” my still be done by a judge
al one despite Ring's holding to the
contrary.

Duest v. State, 855 So. 2d 33, 57 (Fla. 2003)(Anstead,

C.J., concurring in part and dissenting in part).
Not hwi t hstanding the trial court's finding of statutory
aggravators in M. Johnson's case that included: 5(a)
under sentence of inprisonnment, 5(b) prior violent fel ony,
5(d) felony nurder, 5(e) avoiding arrest, and 5(i) CCP,
Ri ng stands for the proposition that the Sixth Amendnent
required that the jury in his case, not the judge, find
t he exi stence of facts utilized in sentencing M. Johnson
to deat h:

In sum the view that the presence of a

singl e "exenpt" aggravating circunstance

gives a trial judge free hand to find

mul tiple “non- exenpt " aggravati ng

ci rcunstances constitutes not only the

nost narrow readi ng of Ring possible, it
Is a reading that conflicts with Ring's
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central principle as well. Ring is, at
Its heart, based on the guarantee of the
right to trial by jury provided in the
Si xth Amendnent of the United States
Consti tution.

Ild. at fn 24. Judge fact finding in Florida capital
sent enci ng presents real problens:
Even if a judge, rather than a jury, may

find the facts necessary to establish
the prior violent felony aggravating

circunstance, there wll rarely, if
ever, be a case in Florida where the
death penalty will be inposed solely on

the existence of this aggravating
ci rcunstance. And of course, this case
Is clearly not one of those rare cases.
The death sentence here is predicated
upon substantial findings of aggravati on
made solely by the trial court and not
by the jury. Ri ng, of cour se,
essentially stands for the proposition
that any fact wutilized by the trial
court to inpose the death penalty nust
be found by a jury and not the judge,
much in the way an el enent of the crine
must be found by a jury. The | ogic
inplicit in the majority's position is
that once the prior violent felony
aggravating circunstance is present, a
trial judge, rather than a jury, can
t hen find addi ti onal aggravati ng
circunstances that under R ng would
ordinarily need to be found beyond a
r easonabl e doubt by the jury,, and the
sane trial judge may then utilize those
additional circunstances to justify a
death sentence. Clearly, as held by the
Arizona Suprene Court, this "end run"
around Ring woul d be i nproper and nake a
nockery of the principle R ng stands
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for.

In other words, the nmgpjority's
position is that the nere existence of
the prior violent felony aggravating
circunstance allows the Court to ignore
any error in the jury's failure to find
the two aggravating circunstances that
are not exenpt froma Ring anal ysis and
t hat were expressly found and actually
relied upon by the trial <court in
| mposi ng a sentence of death. However,
to reach this conclusion, the Court nust
be prepared to say that this Sixth
Amendnent error was harml ess beyond a
reasonabl e doubt.

* * %

I n good consci ence, | cannot decl are
this error harm ess beyond a reasonabl e
doubt. The finding of these additi onal
aggravating circunstances was obvi ously
integral tothe trial judge's inposition
of the death penalty, and violative of
Ring's essential hol ding that t he
ultimte penalty, death, cannot be
predi cat ed upon findings of fact made by
a judge rather than the jury.

Id. at 55-56. C. J. Anstead has also identified this sane
problemin relation to the "exenpt" circunstance of felony
mur der :

Even if we were to rewite Florida's
capital sentencing schene to equate a
guilt phase conviction with an automatic
finding of the aggravating circunstance
that the nurder was commtted during the
comm ssion of an enunerated felony, the
fact remains that the trial judge al one
found three other serious aggravating
circumstances and utilized them in
| nposi ng the death sentence. Thus, in
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direct violation of the tenets of Ring,
the death sentence in this case 1is
explicitly prem sed on factfinding done
by a judge al one.

Caballero v. St at e, 851 So. 2d 655, 664 (Fla.

2003) (Anstead, C. J., concurring in part and dissenting in
part).

This Court should review the facts of M. Johnson's
case in light of Ring:

Johnson was tried in Oange County
on an indictnment charging two counts of
first degree nurder. He admtted the
killings but clainmd they were provoked
by the custonmer's attack and deni ed al
premedi tati on. He was convicted of
second degree nmurder for the death of
the custoner and of first degree nurder
i n Dodson's death. On the first-degree
conviction the jury recommended and the
trial court inposed the death penalty.

* * *
We have reviewed the other aggravating
factors relied upon by the trial court
and find they were proper. By
appel lant's own adm ssion, the hom cide
was conmmtted during a robbery and for
pecuni ary gain. These two factors were
properly nerged into one by the trial
court. The defendant was under sentence
for another crime at the tinme the nurder
was committed; Johnson was on parole at
the tinme. The defendant had previously
been convicted of felonies involving the
use or threat of violence. Appel | ant
argues that the trial court erred in
instructing the jury that the felonies
of which Johnson had been convicted,
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attenpted robbery and attenpted nurder,
were as a mtter of law felonies
I nvol ving the use or threat of violence.
Appel lant further contends that the
trial court's reliance on this factor
was erroneous in the absence of evidence
of actual violence used or threatened by

appel | ant . Both robbery and nurder
I nvol ve vi ol ence per se; any attenpt to
commt these crines nust inherently

i nvol ve the threat of violence. W find
no nerit here.

Johnson v. State, 442 So.2d 193, 195, 197 (Fla. 1983).

ARGUVENT | |

\Y g Johnson di sagr ees with t he State's
characterization of the docunent concerning problens with
| ethal injection that was attached to his Consolidated
Rule 3.851 nmotion (R 105-124). 1In addition, the State's
Answer conpletely ignores the argunent presented at the
Case Managenent Conference and M. Johnson's reliance at
that hearing upon a law review article, witten by then
prospective evidentiary hearing wtness Deborah W Denno,
published in 2002. The article cited conprehensively
evaluated lethal injection from an Eighth Amendnent
perspective, including a conprehensive revi ew of executi on

protocol s and bot ched executions. *? (S. 47-

12Deborah W Denno, When Legi sl atures Del egate Death: The
Troubling Paradox Behind State Uses of Electrocution and Lethal

33



49) .
CONCLUSI ON

M. Johnson again submts that the | ower court erred
in failing to grant an evidentiary hearing below,
therefore relief is warranted in the formof a remand to
Circuit Court for an evidentiary hearing on the issues
presented in the Argunents in his Corrected Initial Brief

and this Reply Brief.

I njection and What It Says About Us, 63 OH O ST. L.J. 63 (2002).
Under si gned counsel served a copy of this article on the |ower court
and the State on April 14, 2003 (R 294-295)(S. 578-579). Although
this Court ordered the Orange County Clerk to Supplenment the record
on appeal with this item on October 24, 2003, the supplenmental record
i ncludes only the Notice of Filing. Attachnment A to this Reply Brief
is a copy of the article omtted fromthe record by the Cl erk.
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