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PRELI M NARY STATENMENT

Thi s appeal involves a Rule 3.850 motion on which an
evidentiary hearing was granted on sone issues, and summarily
deni ed on others. References in the brief shall be as foll ows:
(R __) -- Record on Direct appeal;

(PCGR __) -- Record in this instant appeal.

References to the exhibits introduced during the evidentiary

hearing and other citations shall be self-explanatory.

REQUEST FOR ORAL ARGUMENT

M . Elledge requests that oral argument be heard in this
case. This Court has not hesitated to allow oral argunent in
ot her capital cases in a simlar posture. A full opportunity to
air the issues through oral argument would be nore than
appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue.

STATEMENT OF FONT

This brief is typed in Courier 12 point not proportionately

spaced.
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STATEMENT OF THE CASE AND OF THE FACTS

| nt r oducti on

Duane El | edge has been on Florida' s death row for nearly
30 years awaiting execution after pleading guilty in 1975. He
has undergone four resentencing proceedi ngs, three of which
were reversed because of prosecutorial overreaching, the
State’s failure to disclose discovery material and judici al
error. This fourth time is no exception.

At the evidentiary hearing on M. Elledge’s clains, the
State w thheld excul patory evi dence under the guise of
“exempt materials,” yet inproperly used the information to
i npeach the defense expert witness at the evidentiary hearing.
The State knowi ngly allowed m sl eading and fal se testinony to
be presented without correction. This unethical behavior
shoul d not be condoned or overl ooked.

* * * *

M. Elledge pled guilty to first-degree murder and rape
on
March 17, 1975. He was sentenced to death on March 27, 1975
by Circuit Court Judge Daniel Futch. State Attorney M chae
Satz was the prosecutor. On direct appeal, the Florida
Suprene Court vacated the death sentence because it found that

testimony about M. Elledge’ s confession to a nmurder for which



he had not been convicted was a non-statutory aggravating
factor and was not harm ess error to admt it into evidence.

Ell edge v. State, 346 So. 2d 998 (Fla. 1977).

At his second resentencing prosecuted by M chael Satz,
M.
El | edge was again resentenced to death by Judge Futch and the

Florida Suprenme Court affirmed. Elledge v. State, 408 So. 2d

1021 (Fla. 1982). The Eleventh Circuit Court of Appeals
vacat ed the death sentence and remanded for resentencing. The
El eventh Circuit held that the sentencing judge' s failure to
either consider less restrictive alternatives or to give a
specific cautionary instruction before it ordered M. ElIledge
shackl ed was reversible error and entitled M. Elledge to a

new hearing. Elledge v. Dugger., 823 F.2d 1439 (11" Cir.).,

nodi fi ed 833 F.2d 250 (1987).

At the third resentenci ng prosecuted by M chael Satz, M.
El | edge was sentenced to death again by Judge Dani el Futch.
The Florida Suprenme Court again reversed and remanded for new
sentencing. The Court held that the failure of the trial

court to conduct a Richardson hearing when defense counse

objected to the state’s failure to conmply with the discovery
rules was reversible error; the court’s failure to find M.

El | edge’ s abused chil dhood as a nonstatutory mtigating factor



was error; and the court’s adm ssion of nunmerous photos of the

victimwas error. Elledge v. State, 613 So. 2d 434 (Fla.

1993).

On Novenmber 1, 1993, M. Elledge’ s fourth resentencing

began
in Fort Lauderdal e before the Honorable Circuit Court Judge
Charles M Greene. State Attorney M chael Satz was again the
pr osecut or. On Novenber 19, 1993, the jury returned a
verdict of 9-3 in favor of death.

On February 4, 1994, M. Elledge was sentenced to death a
fourth tinme. The Florida Suprenme Court affirmed the

convi ction and sentence. Elledge v. State, 706 So. 2d 1340

(Fla. 1997); rehearing denied (1998). The United States

Suprene Court denied certiorari, Elledge v. Florida, 119 S.

Ct. 366 (1998). In its denial of certiorari, Justice Breyer,
in a dissent, said he would have granted the petition for
certiorari because M. ElIl edge:

argues forcefully that his execution would be
especially “cruel.” Not only has he, in prison
faced the threat of death for nearly a generation,
but he has experienced that delay because of the
State’s own faulty procedures and not because of
frivolous appeals on his own part. His three
successful appeals account for 18 of the 23 years
of delay. A fourth appeal accounts for the
remai ni ng
5 years -- which appeal, though ultimtely
unsuccessful, left the Florida Suprenme Court
di vided 4-2, 706 So. 2d 1340

3



(1997).

| d. (enphasis added).

Based on his fourth resentencing, on May 29, 2001, M.
El | edge filed a Second Anended Motion to Vacate Judgnent and
Conviction (PC-R at 1571-1680). A hearing pursuant to Huff
v. State, 622 So. 2d 982 (Fla. 1993) was held on Septenber 21,
2001. An evidentiary hearing was granted partially on the
clainms of ineffective assistance of counsel, conflict of

interest and Ake v. Cklahoma, 470 U.S. 68 (1985). The

remai nder of the issues were summarily denied (PC-R at 1746-
1762) .

An evidentiary hearing was held on July 1-3, 2002 (PC-R
at 1-646). The order denying relief was filed on April 3,
2003 (PC-R at 1939-1952). An anended order was filed on
April 17, 2003, and the only change fromthe first order to
t he amended order was the line that read, “The Defendant shal
have thirty (30) days fromthe date of this Order to appeal.”
(PC-R at 1953-1974).

M. Elledge filed a Motion for Rehearing (PC-R at 1967-
1976) which was denied on May 22, 2003 (PC-R at 2012-2013).

A notice of appeal was filed on June 20, 2003 (PC-R at

2025) . This appeal follows and is tinely.






SUMVARY OF ARGUMENTS

1. M. Ell edge was deprived of his rights to due
process
when the State failed to disclose excul patory evidence in its
possessi on. Confidence in the reliability of the outcone of
t he proceedings is underm ned by the non-disclosure. Further,
the State knowi ngly presented false or m sl eadi ng evidence to
obtain a conviction and sentence. M. Elledge’ s sentence of
deat h nmust be vacated and a resentenci ng ordered.
2. M . Ell edge was deprived of the effective
assi stance
of counsel at his resentencing.
3. M. Elledge suffered froma conflict of interest
t hat
violated his rights. This was ineffective assistance of
counsel .
4. Excessive security measures and his shackling
deprived
hi m of his due process rights.
5. Thirty years on death row is cruel and unusua
puni shnent .
6. M. Elledge’ s |l engthy confinenment violations

i nternational | aw.



8. M. Elledge is insane to be executed.
9. M. Elledge’s failure to interview jurors viol ates
hi s

rights and his access to the courts.
10. M. Elledge is innocent of the death penalty.
11. Florida s death penalty statute is unconstitutional.
12. Florida s death penalty is cruel and unusual
puni shnent .
13. The cunul ative errors in M. Elledge's resentencing
and

post-conviction hearing entitle himto a new resententencing.



ARGUMENT |
THE HEARI NG COURT ERRED | N DENYI NG MR. ELLEDGE' S
CLAI M THAT HE WAS DEPRI VED OF HI S DUE PROCESS
RI GHTS WHEN THE STATE W THHELD EVI DENCE THAT WAS
MATERI AL AND EXCULPATORY AND/ OR PRESENTED FALSE
OR M SLEADI NG EVI DENCE.
| . 1 NTRODUCTI ON.
At M. Elledge’ s resentencing in 1993, the State argued
that the nental health experts used by the defense were
i nconsistent with each other and “differ[ed] in their own
anal ysis” (R 2806). The State al so argued that the defense
experts were incredi ble because they differed with each ot her
and, cancel ed each other out.
At the evidentiary hearing conducted in July, 2002, M.
El | edge presented 1) evidence of trial counsel’s
i neffectiveness and failure to present evidence of a conpetent
and highly qualified nmental health expert; and 2) evidence
that a conflict of interest devel oped between trial counsel
and M. Elledge that left M. Elledge without an attorney to
represent him
At the evidentiary hearing, however, there were new
di scoveries and new disclosures. As a result, the evidence
t hat was presented did not directly correspond to the Second

Amended Rul e 3.850 notion. Upon being appraised of these new

di scoveries, M. Elledge orally noved to amend the Rule 3.850



not i on.
This is not an unusual devel opnent in Rule 3.850

proceedings. In Jones v. State, 709 So.2d 512, 518 (Fl a.

1998), evidence of a Brady violation was di scovered on the eve
of an evidentiary hearing. There, the defendant was permtted
to present the evidence and all owed to subsequently orally

anmend his successor Rule 3.850 notion to include a previously

unpl ed Brady violation. Cf. Way v. State, 760 So.2d 903, 916

(Flla. 2000)(no error where testinmony was excluded by the judge
at the evidentiary hearing as outside the scope of the 3.850
noti on because “Way never attenpted to anend his
postconviction notion,” not even during the appeal). M.

El | edge orally sought to anmend his Rule 3.850 notion to
conformw th the evidence at the hearing (PC-R at 620). The
trial court, by his actions, allowed the hearing to proceed
based on the Brady claimalleged by the defense. M. Elledge
al so noved to amend the 3.850 notion in his witten closing

st at enent s.

The amended claimincluded 1) the State viol ated due
process by not disclosing at resentencing and in the post-
conviction process evidence that Dr. Norman had conducted
specific tests on M. Elledge — tests that a defense expert

had been requesting for years. This information should have



been nmade available to the defense, but was wi thheld by the
State as “exenpt materials,” yet used agai nst the defense
expert at the evidentiary hearing; 2) the State know ngly

al l owed m sl eading or false testinmony to be presented w thout
correction when trial counsel testified that Dorothy Lewis, a
def ense expert, wanted to know if various tests had been
conducted on M. Elledge. The State knew at all tines that

t hose tests had been conducted on M. Elledge, but w thheld
that information until cross exam nation of Dr. Lewis; and 3)
and the State inmproperly withheld materials that it considered
“exempt,” when those materials in fact were the result of

i mproper contact between the State and a confidential defense

expert. Cf. Brady v. Maryland, 373 U S. 83 (1963).

1. THE STATE W THHELD EXCULPATORY | NFORMATI ON AND FAI LED TO
CORRECT FALSE OR M SLEADI NG TESTI MONY I N VI OLATI ON OF THE
El GHTH AND FOURTEENTH AMENDMENTS.
A. The Facts
Dr. Dorothy Lewis, a psychiatrist and board certified by
t he

Ameri can Board of Psychiatry and Neurol ogy in Psychiatry (PC-

R at 262), first evaluated M. Elledge in 1983. At that

time, she reviewed his California Department of Youth

Aut hority records, his Col orado State Hospital records, and

statements he made to the Florida Parole Conm ssion. She

10



spoke with his nmother on the tel ephone and in person with his
sister and brother. Fromthese interviews, she |earned that
M. Elledge was born a “blue baby,” with lack of oxygen to the
brain and that he had had a traumatic delivery (PC-R at 279-
281).

She | earned that his nother had had a drinking problem
and had been drinking during her pregnancy with M. ElI edge.
She | earned that Ms. Elledge was hospitalized for psychiatric
probl ens; that she went through stages of depression where she
was |istless and did not get out of bed. There were other
ti mes when she flew into rages, battered her children and got
into violent fights with her husband and assaulted himwth
knives. Dr. Lewis described Ms. Elledge as suffering an
epi sodi ¢ nood disorder. Ms. Elledge was extrenely suspicious
— she felt people were |ooking through wi ndows and foll ow ng
her. Dr. Lewi s described these as “psychotic synptons.” Dr .
Lewis said this information was inportant because sonme of
t hese disorders are hereditary and run in famlies.

Dr. Lewis also learned that M. Elledge had epil epsy.
(PC-R. at 282). He had severe beatings as a child, and he had
epi sodes where he could not renenber what he had done. Dr .
Lewis | earned that M. Ell edge had numerous head injuries,

i ncludi ng having his head bashed into a concrete wall in a

11



cellar when he was 5 years old. He sustained a blowto his
head at age 9, and was hit over the head with a croquet mall et
by his brother. Hi s nose was broken several tinmes, and he was
hit in the head with a two by four (PC-R at 280-285). He was
hit in the right frontal area with a rifle butt. “He has had
many different head injuries and traum to the central nervous
systemat birth.” (PC-R at 286).

Dr. Lews said these assaults on M. Elledge’s brain
caused M. Elledge to be inmpulsive and overwhel ned by feelings
of rage or other feelings of passion.

M. Elledge al so was eval uated by Dr. Jonathan Pincus in
1983. Dr. Pincus identified signs of central nervous system
dysfunction; paranoia; the possibility of a seizure disorder
and epi sodes of blanking out (PC-R at 289-290).

Based on these factors, and her opinion that M. ElIledge
was paranoi d, had brain damage and a history of hideous abuse
(PC-R at 299-300), Dr. Lewis said she would have wanted
additional tests to be conducted on M. ElI edge.

Well, | would have wanted — | know t hat he has

since had a — a EEG Excuse ne. But because of his

hi story of sonme of the psychonotor synptons that |

tal ked about, and the | apses where he doesn’t

remenmber things, and Dr. Pincus’s recomendati on,

woul d have wanted himto have sl eep-deprived EEG

because what you're nore likely to pick up

abnormalities on the EEGif an individual is

sl eepi ng, strangely enough. So you keep the person

up all night.
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| would have wanted himto have an EEG with what
is photic stinulation where lights are flickered
because people who are susceptible to this, have --
that that is nore likely to elicit the abnornal
el ectrical activity or hyperventilation. Because
when you breathe a |lot, you are then nore likely to
have abnormal brain activity. Also, if | recall --
again, correct me if I"’'mwong -- there was sone
abnormality noted and then di scounted on even the
regul ar EEG t hat he had.

So that | would have wanted to pursue that

further, particularly with a neurologist. | would
al so have liked -- well, | never saw the raw dat a,
but I would have |ike to have had nore thorough

neur opsychol ogi cal s done because he has -- you know,

he has signs of sone frontal -1 obe dysfunction.

And then, ideally, in the ideal world, it would
have been nice to have himhave a PET scan because a
PET scan wol d probably have been the best way of
docunmenting frontal |obe dysfunction. So, again, in
an ideal world, that’'s the kind of workup that he -
| woul d have wanted, and, indeed, we have
occasionally been able to get that on, you know, on
an individual with simlar behavior problens.

(PC-R. at. 304-305).

Dr. Lewi s had been requesting that these tests be
conducted on M. Elledge for nmany years, in fact, since she
first evaluated himin 1983.

| discussed a need for specialized
EEGs t hroughout the tinmes that | have been
involved in the case, and | asked for EEGs
with photic stinmulation, and
hyperventil ati on, and nasopharyngeal
| eads. .. And so that those really should
have been done... And, therefore, wth
i ndi vi dual s who have sei zures, not only do
you go by the clinical evidence, but you
al so would want to do maybe three EEGS. It
has been shown if you do nore than one with
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soneone where there are clinical signs that

there is a seizure disorder, you should do

several .
(PC-R at 539-540).

During the evidentiary hearing in July, 2002, it was
| earned for the first tine that M. Elledge, in fact, had
under gone sone of these tests, but that information was
wi thheld fromthe defense by the State Attorney. It was
reveal ed at the evidentiary hearing that the State Attorney
had ex parte comrunication with defense expert Dr. Norman, to
whi ch the defense was not a party. The State Attorney
received a three-page faxed docunent from Dr. Norman that was
not turned over to the defense, despite Dr. Norman’s role as a
confidential defense expert (PC-R at 104). This ex parte
comruni cati on was dated October 14, 1993, before Dr. Norman’'s
schedul ed deposition on October 18, 1993.
M. Elledge’s defense counsel WIlliam Laswell testified

t hat he never before saw the docunents in question: “I don't
think 1’ve seen this before.” (PC-R at 575). Janmes Ongl ey,
anot her defense attorney on M. Elledge’ s case, was uncertain
if he had previously seen those withheld docunents (PC. -R. at
605). Post-conviction counsel for M. Elledge testified that

she revi ewed each and every page of M. Elledge’s files and at
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no time found the faxed docunentation from Dr. Nornman (PC R
at 567-575).

The State kept these docunents secret until it began its
cross exam nation of Dr. Lewis in 2002. On cross exani nati on,
in an effort to discredit her credibility and testinony, the
State Attorney asked Dr. Lew s:

Q You had indicated that you want an EEG with
hyperventilation and photic stinulation?

D: Correct.

Q Do you realize that [those tests] was done with M.
M. Elledge on October 4, 19937

(PC-R. at 484).

Dr. Lewi s said she knew there had been sonme abnormalities
but she was unaware that M. Elledge ever had hyperventil ation
or photic stinmulation EEGs. “But | have seen sonething that
had these other things in it that would have nade ne want to
follow up with, you know, with nore specific tests.” (PCR
at 495) .

The di scl osure of those records only canme to |ight during
the cross exam nation of defense witness Dr. Lewis at the
July, 2002 evidentiary hearing. Those records were not in the
def ense attorney files (PC-R at 567-575), nor were they in
the State Attorney files turned over to the defense in post-

conviction proceedings. |In fact, the State Attorney admtted
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t hat those records, which were surreptitious obtained, were
withheld fromthe defense and filed as “exenpt” materials and
intentionally kept fromthe defense. At no tine was the
defense privy to those docunments or the comrunication the
State Attorney had with defense expert Dr. Norman. |t was
only after the trial court re-opened the exenpt materials in
open court in 2002 it discovered that the faxed report from
Dr. Norman was placed in exenpt materials of the State
Attorney and had been intentionally kept fromthe defense (PC
R 636).

It is undisputed that Dr. Norman’s faxed report was not
di scl osed to the defense before the July, 2002 evidentiary
heari ng.

In denying this claim the trial court sinply said that
“the Defendant has failed to establish any Brady viol ation
with regard to Dr. Norman’s report.” (PC-R at ). This was
error.

B. The Law.

1. Brady v. Maryl and.

To insure a constitutionally adequate adversarial testing
and a fair trial occur, the prosecutor is required to disclose

to the defense evidence “that is both favorable to the accused

and ‘material either to guilt or punishnment.’” United States
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v. Bagley, 473 U. S. 667, 674 (1985), guoting Brady v.

Maryl and, 373 U.S. 83, 87 (1963). In Strickler v. G eene, 527

U.S. 263, 281 (1999), the Suprenme Court reiterated the
"special role played by the American prosecutor” as one "whose
interest . . . in a crimnal prosecution is not that it shal

win a case, but that justice shall be done,"” quoting Berger v.

United States, 295 U. S. 78, 88 (1935). Hoffman v. State, 800

So.2d 174 (Fla. 2001); State v. Huggins, 788 So.2d 238 (Fla.

2001); Florida Bar v. Cox, 794 So.2d 1278 (Fla. 2001). The

State’s duty to disclose excul patory evidence applies even
when there has been no request by the defendant. Strickler at
280. The State also has a duty to |earn of any favorable

evi dence known to individuals acting on the governnent's
behal f. 1d. at 281. *“It is irrelevant whether the prosecutor
or police is responsible for the nondisclosure; it is enough

that the State itself fails to disclose.” Garcia v. State,

622 So.2d 1325, 1330 (Fla. 1993). “The State is charged with
constructive know edge and possession of evidence w thheld by
ot her state agents, including | aw enforcenent officers.”

Jones v. State, 709 So.2d 512, 520 (Fla. 1998).

Most recently, the United States Suprene Court in Banks
v. Dretke, 124 S.Ct. 1256 (2004), held that when police or

prosecut ors conceal significant excul patory or inpeaching
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material in the State’s possession, it is incunmbent on the
State to set the record straight. The court also said that a
rule in which the “prosecutor may hi de, defendant nust seek”
is untenable in a system constitutionally bound to accord

def endants due process. “Prosecutors’ dishonest conduct or
unwar r ant ed conceal nent should attract no judici al

approbriation.” Kyles v. Wiitley, 514 U S. 419, 440 (1995).

This Court has held that, “the State is under a

continuing obligation to disclose any excul patory evi dence.”

Johnson v. Butterworth, 713 So.2d 985, 987 (Fla. 1998); see

al so Roberts v. Butterworth, 668 So.2d 580 (Fla. 1996) (fi nding

t hat Brady obligation continues in post-conviction). In

Ventura v. State, 673 So. 2d 479 (Fla. 1996), this Court said,

"The State cannot fail to furnish relevant information and
t hen argue that the claimneed not be heard on its nerits
because of an asserted procedural default that was caused by
the State's failure to act.”

Whi | e undi scl osed reports may be of debatabl e excul patory
val ue, the defendant shoul d have the benefit of the

informati on contained within them Boshears v. State, 511 So.

2d 721 (Fla. 1st DCA 1987); Perdonp v. State, 565 So. 2d 1375

(Fla. 2 DCA 1990).

Excul patory and nmaterial evidence is evidence of a
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favorabl e character for the defense that creates a reasonable
probability that the outcome of the guilt and/or capita

sentencing trial would have been different. Garcia v. State,

622 So. 2d at 1330-31. This standard is nmet and reversal is
required once the review ng court concludes that there exists
a "reasonabl e probability that had the [unpresented] evidence
been disclosed to the defense, the result of the proceeding
woul d have been different." Bagley, 473 U. S. at 680.
Materiality “does not require denonstration by a
preponderance that disclosure of the suppressed evidence woul d
have ultimately resulted in the defendant’s acquittal.” Way v.

State, 760 So. 2d 903, 913 (Fla. 2000). Rather:

The materiality inquiry is not just a matter of
determ ni ng whether, after discounting the
i ncul patory evidence in |ight of the undiscl osed
evi dence, the remmining evidence is sufficient to
support the jury’s conclusions. Rather, the question
is whether “the favorable evidence could reasonably
be taken to put the whole case in such a different
light as to underm ne confidence in the verdict.

Strickler, 527 U. S. at 290 (quoting Kyles, 514 U S. at 435).
Further, the cunmul ative effect of the suppressed evidence

must be consi dered when determining materiality. See, Wy,

760 So. 2d at 913 (citing Kyles, 514 U. S. at 436 and n. 10).

“I't is the next effect of the evidence that nust be assessed.”

Way, 760 So. 2d at 913 (quoting Jones v. State, 709 So. 2d
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512, 521 (Fla. 1998)); see Kyles, 514 U.S. at 436 and n. 10.
2. Brady Anal ysis

In Strickler v. Greene, 527 U S. at 287-288, the Suprene

Court specifically delineated the "three conponents of a true
Brady violation." They are: 1)"The evidence at issue nust be
favorable to the accused;"” 2) "that evidence nust have been
suppressed by the State, either willfully or inadvertently;"
and 3) "prejudice nust have ensued."

For nmore than 15 years, Dr. Lewi s had been requesting
that M. Ell edge undergo additional tests to determ ne the
l evel of his inpairment. Since 1983, Dr. Lew s had requested
that M. Ell edge have neuropsychol ogical testing and EEGs to
confirmthat M. Elledge was paranoid, suffered from brain
danage and was epileptic.

In 1993, without the know edge of M. Elledge’s defense
attorney, the information that Dr. Lewi s had been seeking canme
to light. Dr. Norman notified the State Attorney in an
Cct ober 14, 1993 faxed report to his secretary, Joanne
Hendricks, that M. Ell edge had apparently been given those
tests and the results of those tests were supplied to the
State Attorney. At no tine were the results of those tests
passed on to the defense. This report was faxed to the State

Attorney several days before the schedul ed deposition of Dr.
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Norman on QOctober 18, 1993. Because the report of testing by
Dr. Norman was not disclosed, defense attorneys had no reason
to ask whether Dr. Norman had conducted those tests.

The report and its results only came to light in July,
2002 when Dr. Lewis was cross exam ned by State Attorney
M chael Satz. At no tine during the post-conviction
proceedi ng were those test results or the faxed results nade
available to the defense. At no tinme during the resentencing
of M. Elledge did those test results or faxed report becone
available to the defense. Even during the deposition of Dr.
Nor man, conducted by the State on October 18, 1993, no nention
was made of additional EEGs allegedly done on M. ElIledge.

Clearly, this informati on was not disclosed. And even
after it was disclosed at the evidentiary hearing, it was
| earned that the State knowingly withheld this information by
calling it “exenpt,” and filing it away fromthe eyes of the
def ense counsel. It was only after the trial court opened the
“exenpt” materials at the evidentiary hearing that the trial
court found that this report was never turned over to the
def ense and shielded by the State Attorney as “exenpt”
materi al s.

The informati on was favorabl e because it was precisely

what Dr. Lewi s had been requesting for years. Even M.
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Ongl ey, who had linmted contact with this case, knew that Dr.
Lewi s had been requesting these EEGs be conducted on M.

El | edge since the time of trial. “I recall her requesting
additional tests be done.” (PC-R at 237). M. Ongl ey
testified that he was not surprised that Dr. Lewis had made
these testing requests back in 1985. “You're looking for a
specific environmental source that nmay contribute to abnor mal
EEGs, | ooking for tenporal |obe epilepsy or sonething |like
that.” (PC-R at 238).

At no point during M. Ongley' s testinony or his cross
exam nation did the State Attorney nention that these tests
had al ready been conpl et ed. The fact that the State w thheld
this information until Dr. Lewis was on the stand in cross
exam nati on was an obvious attenpt by the State to discredit
Dr. Lewis at an evidentiary hearing nine years after the
resentencing. The State realized her credibility was
critical. The defense had attenpted to portray Dr. Lewis as a
demandi ng expert who had unreasonably wanted all sorts of
tests done on M. Elledge. 1In fact, the tests that she had
specifically asked for were precisely the tests that had been
done on M. Elledge by another doctor whom neither the State
nor the defense suggested was demanding at all. This

i nformati on was favorable to the defense because it would have
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det erm ned what direction Dr. Lewis would pursue in further
testing. For exanple, if she had known the EEGs had been done
and were normal, she could have pursued a PET scan or other
avenues that were nore sensitive than the EEG Instead, the
State forecl osed the defense from exploring those
possibilities.

Addi tionally, where the State never reveal ed the
exi stence of these sensitive EEG s, the Defendant was never
able to obtain the raw data fromsaid testing. |If the State
had obtained that information in 1993 and nmade it avail able to
the defense immediately, it is quite probable the raw data
woul d still have been in existence and the defense could have
obtained the same from Dr. Norman. Although Dr. Norman did
not apparently find any relevant information in his analysis,
it has been the experience of the undersigned, that an
individual trained in a specific area of an expertise wll
di scover itens that another overlooked. It is likely that Dr.
Lewi s could have reviewed the EEG she had been asking for and
found a nunmber of itenms that could have buttressed her initial
suspi ci ons of some organic brain damage with specific
reference to the frontal |obe injuries. Because Dr. Nornan
was not necessarily looking for a specific aspect of a brain

injury, it is possible he did not conclude fromthe raw data

23



t hat which woul d have been relevant to Dr. Lew s.

This would be no different than two | awers who are
conpetent in the area of crimnal law, and yet specifically
one | awyer who can handl e death penalty mtigation work and
can find mtigation in an individual’s background, when
anot her | awyer not specifically trained in that area m ght
overl ook issues that woul d be rel evant. Therefore, it is
argued that the failure of the State to provide the defense
with that information in a tinmely fashion, very likely
contributed to the inability to recover that information
forever. For Dr. Lewis to have been asking for it for ten
(10) years, only to find out if was already in existence and
coul d have been utilized to the benefit of M. ElIedge,
ampunts to the nost serious violation of Brady with respect to
the nost significant issues on behalf of M. ElIl edge.

As to the final conponent of "a true Brady violation,"
prejudice is present when “the cumul ati ve effect of the
suppression of the materials [ ] underm nes confidence in the

outconme of the trial.” Rogers v. State, 782 So.2d 373 (Fla.

2001). As the United States Suprenme Court explained in Kyles

v. Wiitley, 514 U S. at 436, “The fourth and final aspect of

Bagl ey materiality to be stressed here is its definition in

terns of suppressed evidence considered collectively, not item
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by item” (enphasis added). Accordingly, this Court nust

evaluate the failure to disclose this information with the
testinmony fromthe 1993 resentenci ng proceedi ngs and the
defense’s failure to present the testinmony of Dr. Lew s.

The United States Suprenme Court has cautioned that in
showing materiality, petitioners:

need not denonstrate that after discounting the

i ncul patory evidence in |ight of the undiscl osed
evi dence, there would not have been enough left to
convict. The possibility of an acquittal on a
crimnal charge does not inply an insufficient
evidentiary basis to convict. One does not show a
Brady violation by denponstrating that sonme

i ncul patory evidence shoul d have been excl uded, but
by showi ng that the favorable evidence could
reasonably be taken to put the whole case in such a
different light as to underm ne confidence in the
verdi ct.

Kyles v. Wiitley 514 U. S. at 435-6.

Al t hough the el enent of prejudice can never be presuned
wi t hout any evidence in the record that prejudice occurred,
there is anple evidence of real prejudice to Appellant in the
above styled cause. The failure to reveal the information
prohibited Dr. Lewi s from exam ning additional evidence of
brain injury. Additionally, real prejudice is shown where the
Appel  ant coul d have obtained the raw data from Dr. Norman’s

testing which could have been utilized to denonstrate the
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exi stence of those brain injuries that the State continues to
question. The Appellant is severely prejudiced where the
State withheld that information upon receipt and for the
previous ten(10) years, only to be used by the State on cross-

exam nation of the defense expert.

3. Galio v. United States.

In Gglio v. United States, 405 U. S 150 (1972), the

Suprene Court held that due process precludes a prosecutor
from know ngly presenting false or msleading testinony while
seeking a conviction. A prosecutor is obligated to correct
such false or msleading testinony if he knows that it is

fal se. Accordingly, post-conviction relief is warranted if
such a violation of due process is revealed and if the fal se
testimony "could ... in any reasonable |ikelihood have

affected the judgnment of the jury." Wlliams v. Giswald, 743

F. 2d 1533, 1543 (11tM Cir. 1984) (quoting G glio, 405 U. S. at
154). The standard for meeting the prejudice prong of Gglio

is less onerous than for a Brady violation. United States v.

Agurs, 427 U. S. 97 (1976). Under G glio, where the prosecutor
know ngly m sleads the jury, the court, or defense counsel,

t he conviction nust be set aside unless the error is harm ess
beyond a reasonabl e doubt. Intentionally m sleading defense

counsel violates due process. Gray v. Netherland, 116 S. Ct.
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2074, 2082 (1996); Kyles v. Whitley, 115 S.Ct. 1555, 1565 n.7
(1995).

“The State, as the beneficiary of the Gglio violation
bears the burden to prove that the presentation of false
testinmony at trial was harm ess error beyond a reasonabl e

doubt. Guzman v. State, 868 So. 2d 498 (Fla. 2003). O herw se,

a newtrial is required.
4. G glio Analysis.

In United States v. Agurs, 427 U.S. 97, 103 (1976), the

Suprenme Court explained that where "undi scl osed evidence
denonstrates that the prosecution's case includes perjured
testimony and that the prosecution knew, or should have known,
of the perjury." In this type of situation, a conviction nust
be set aside "if there is any reasonable |ikelihood that the
fal se testinmony could have affected the judgnment of the jury."
Id. Unlike a Brady-type situation where no intent to suppress
is required to be denonstrated, a "strict standard of
materiality" applies in cases involving perjured testinony
because "they involve a corruption of the truth-seeking
process."” 1d. at 104. Thus, although both Brady and G glio
require a showing of "materiality,"” the |legal standard for
denonstrating entitlenment to relief is significantly

different. The standard for establishing "materiality" under
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Gglio has "the | owest threshold" and is "the | east onerous.

United States v. Anderson, 574 So. 2d 1347, 1355 (5'" Cir.

1978). See Craig v. State, 685 So. 2d 1224, 1232-34 (Fla.

1996) (Wells, J. concurring in part and dissenting in part)
(di scussing differing | egal standards attendant to Brady and
G glio clains).

Despite the State’s attenpt at the evidentiary hearing to
m nimze the due process violation under Gglio, the State
di scl osed new i nformati on that established that the State knew
that these additional tests had been conducted on M. ElI edge,
but failed to notify the defense and all owed i nconpl ete and
erroneous testinmony to be presented by the trial attorney and
t he defense expert at the resentencing. I f counsel for M.
El | edge had known that these tests had been conducted on M.
El | edge, he could have used that information to support the
credibility of his experts.

Dr. Caddy was severely inmpeached at the 1993
resentencing. He testified that his previous testing of M.
El | edge in 1989 was inconplete but that his testinony in 1993
was nore refined (R 2324-2327).

Dr. Schwartz al so was i npeached at the 1993 resentencing
for failing to know of previous neuropsychol ogi cal testing of

M. Elledge and for failing to ask for other testing (R 1720-
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1726). He knew t hat a neuropsychol ogi st had seen M. Elledge a
few weeks before, but he did not read the report (R 1764). He
was told the results of the test were normal. He admitted to
now seeing M. Elledge’'s California records.

Wth this information reveal ed the 2002 evidentiary
hearing, M. Elledge could have sought additional tests and
raw data. Instead, the State engaged in inproper ex parte
comruni cation to ferret out confidential information then
failed to disclose this information until nine years |ater.

Post -conviction counsel only |earned of the ex parte
contact and undi scl osed i nformati on by acci dent during post-
conviction proceedi ngs when the prosecution was cross
exam ning Dr. Dorothy Lewis. Wen it was reveal ed that the
State had inproperly comunicated with the defense expert, the
State attenpted to place blane on the trial court by stating
that it had reviewed the exenpt records and determ ned that
t hey were exenpt, placed themin a box and sent themto the
repository in Tall ahassee. The State never specifically
addressed how it obtained a confidential report from Dr
Norman in 1993 or addressed why the State Attorney never
turned over the information to the defense. The State never
addressed why it was speaking with a confidential defense

expert without notice to M. Elledge. According to M.
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Laswel |, Dr. Norman was a confidential defense expert. The
State was not privy to this information “until | surfaced it”
(PC-R at 104).

Ms. Bailey, the prosecutor, told the trial court that she
was relying on Fla. Stat. sec. 455 and 394.4615 in not
di sclosing the material and said, “I cannot by |aw give these
out under the Public Records Act.” (PC-R at 598). But the
prosecutor failed to explain how she was able to pull these
records out from her exenpt file and then use them agai nst a
def ense expert in a post-conviction hearing and have the
records remni n exenpt under the | aw.

This information, which was withheld by the State, was
t hen used against M. Elledge’ s defense at his post-conviction
proceedi ng when he shoul d have had access to the information
to further explore his defense. This information also would
have supported the credibility of the other defense experts
who could have relied on these tests to show their
t hor oughness and coul d have opened ot her avenues of testing.
This is the prejudice to M. ElIl edge. Dr. Lewis repeatedly
said she wanted additional tests to be conducted on M.
El | edge. Her requests were made to seem outl andi sh and
extreme when she repeatedly requested that these tests be

conducted. But it was clear that they were neither extrene
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nor burdensome. Defense counsel Laswell made Dr. Lewis out to
be a demandi ng expert who only wanted to order additional
tests, and not review her own records.

Yet, when these records were finally made available in
2002, they confirmed that Dr. Lewi s’s requests had al ready
been conpl eted, and were not unreasonabl e, demandi ng or
outl andish. In fact, they were the tests that were routinely
done by nental health experts. These records also showed that
the State knowi ngly put on false and m sl eading information,
and foreclosed the defense fromusing this information. The
State only revealed this informati on when Dr. Lewis was on the
stand on cross exam nation. The State did not inpeach the two
def ense attorneys with these records. The State sat silent as
M. Laswell testified that Dr. Lewi s repeatedly asked for
additional tests. It was only when Dr. Lewis, who the State
clearly disliked and who they tried to discredit, was on cross
exam nation, that the materials were used to ambush Dr. Lew s
and post-conviction counsel. This unethical episode only
illustrates the I engths that the continuous pattern of
prosecutorial m sconduct thrives and the length the State

would go to win at all costs. See, Berger v. United States,

295 U.S. 78 (1935)(the prosecutor could “strike hard bl ows but

not foul ones”).
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c. Concl usion.

Cunul ati ve consideration of the nunmerous and substanti al
failures to disclose favorable evidence to M. Elledge s trial
counsel underm nes confidence in the reliability of the

out cone. In State v. Huggins, 788 So.2d 238, 244 (Fla.

2001), this Court analyzed a Brady claimand stat ed:

The State presented a purely circunstantial case
agai nst Huggins. As Angel was its key prosecutorial
wi t ness who established crucial details in the
State’s theory of the case, her credibility was
critical.

Li kewi se, Dr. Lewis’ credibility was crucial in this case.
The prosecution knew how i nportant it was to underm ne her

credibility. There is no doubt that the nondi scl osures here,

“shake[] the confidence in the verdict.” State v. Huggins, 788

So. 2d at 243-4. Here, it shakes confidence in the verdict
because it altered the course of defense testing and
preparation for resentencing, especially when mtigation was

M. Elledge’s only defense.

Further, in Kyles v. Witley, the United States Suprene

Court recogni zed that evidence that inpeached the police
i nvestigation could establish a Brady violation:

Damage to the prosecution’s case woul d not have
been confined to evidence of the eyew tnesses, for
Beani e’ s various statenents would have raised
opportunities to attack not only the probative val ue
of crucial physical evidence and the circunstances
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in which it was found, but the thoroughness and even
the good faith of the investigation, as well.

[the evidence’s] disclosure would have revealed a
remar kably uncritical attitude on the part of the
police.

Even if Kyles's |awer had followed the nore
conservative course of |eaving Beanie off the stand,
t hough, the defense could have exam ned the police
to good effect on their know edge of Beanie’s
statenments and so have attacked the reliability of
the investigation in failing even to consider
Beanie's possible guilt and in tolerating (if not
count enanci ng) serious possibilities that
incrimnating evidence had been pl anted.

514 U.S. 419, 445-6. (citations omtted).

The undi scl osed evi dence woul d have not only been of
value just on its face, but the synergistic effect of the
nondi scl osures consi dered toget her would have shown that Dr.
Lew s was credible, that her requests were not demandi ng or
outrageous. It also illustrated that M. Lewis was the only
ment al health expert who offered consistent, non-conflicting
mtigation testinony.

In reviewing the materiality of the nondisclosures, this
Court nust review the net effect of the suppressed evidence
and determ ne “whether the favorable evidence could reasonably

be taken to put the whole case in such a different light as to

underm ne confidence in the verdict.” Maharaj v. State, 778

So. 2d 944, 953 (Fla. 2000). Further, “[i]n applying these
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el ements, the evidence nust be considered in the context of

the entire record.” Occhicone v. State, 768 So. 2d 1037, 1041

(Fla. 2000).

Mor eover, the proper question under G glio is whether
there is any reasonable |likelihood that the false information
could could have affected the court’s judgnment as the fact
finder in this case. |If there is any reasonable |ikelihood
that the false information could have affected the judgnent, a
new trial is required. The State bears the burden of proving
that the presentation of the false testinmny was harm ess

beyond a reasonabl e doubt. Guzman v. State, 868 So. 2d 498

(Fla. 2003). A new resentencing is warranted.
ARGUMENT |

MR. ELLEDGE WAS DEN ED THE EFFECTI VE
ASSI STANCE OF COUNSEL AT HI S RESENTENCI NG.

A. | nt roducti on.

M. Elledge is entitled to a new resentencing. The
evi dence presented at the evidentiary hearing conclusively
showed that in addition to the Brady violations, M. Elledge
recei ved ineffective assistance of counsel in that his trial
counsel failed to obtain and hire adequate nmental health
experts.

Trial counsel hired nental health experts who testified

on
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M. Elledge’s behalf at his resentencing. Doctors denn Caddy
and Gary Schwartz were hired by the defense to evaluate M.

El l edge and to testify on his behalf. Neither of the experts
were board certified, a fact that the trial court found
persuasive. (R 3004; 3007). The experts’ testinony differed
considerably fromone another. Dr. Schwartz testified that

M. Elledge suffered froma |ack of inpulse control and mld
to noderate organic brain disorder. His credibility was

di m ni shed during cross exam nation by the testinony of Dr.
Caddy, the second defense expert (R 3005). Their
conflicting testinmony led the trial court to give no weight to
their expert opinions.

At the evidentiary hearing, trial counsel WIIliam Laswel |
testified that in 1993, when he represented M. Ell edge, the
mental health mtigators “were considered to be the wei ghtiest
and the nost hel pful of the allowed mtigation” (PC-R at 27).

And because the nental health mtigators were the nost
inportant in his case, he began working on that aspect of the
case “very early.” (PC-R at 27). M. Laswell testified that
he read M. Elledge’ s prior proceedings and spoke with prior
counsel. He involved expert Trudy Bl ock-Garfield, who gave
hi m advi ce about the case. He described Ms. Block-Garfield

as “a highly respected psychol ogist in Broward County, but
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also the wife of a friend of mine who is a crimnal defense

| awyer” (PC-R at 32). M. Laswell testified that it becane
clear early on that Dr. Block-Garfield “would not be a hel pful
W tness” because she thought that M. Elledge was a soci opat h,
with anti-personality disorders, the same diagnosis given M.
El | edge by the State netal health expert, Dr. Harley Stock
(PC-R. at 33).

As a result of her opinion, M. Laswell testified that he
“didn’t surface her.” He did not place her name on any witness
list or notify the State of her involvenment (PC-R at 35).

M. Laswell testified that he obtained the services of
Dr. Norman, a neurologist. Dr. Norman was a confidenti al
def ense expert (PC-R at 104). M. Laswell said he had his

co-counsel, JimOngley, deal with Dr. Norman because of his

nmedi cal background (PC-R. at 30). Dr. Norman was not call ed
as a defense w tness, because, “As | recall, Norman's studies
were normal....showed no abnormalities.” (PC-R at 60).

M. Laswell testified that he listed Dr. Nornman on the
witness list, because “lI knew he couldn’t hurt nme.” (PC-R at

61).1 Dr. Norman was deposed by the State. Dr. Bl ock-

1

M. Laswell was wong. Dr. Norman hurt M. Elledge in a
significant way. During the deposition of Dr. Norman, on
Oct ober 18, 1993, Dr. Norman said he found no evidence that
M. Elledge suffered froma seizure disorder and was a “nornmal
i ndividual.” During the deposition, the State proceeded to
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Garfield, was not |listed as a defense w tness and was not
deposed.

M. Laswell testified that he was forwarded the nane of
Gary Schwartz, a psychol ogi st from Dade County, whom he
t hought “nmay have sone uni que i nput because of his
fam liarization to the law.” (PC-R at 29-30). M. Laswel
testified that he had never worked before with Gary Schwart z,
but had seen him |l ecture and he came highly recomended (PC R
31). He testified that he never questioned whether Dr.
Schwartz had been involved in a capital murder before (PC-R

at 37).

tell Dr. Norman details of the crinme and events |eading up to
the crime. Dr. Norman said, “..thisis alittle bit nore
detailed than what | was furnished and a little bit different
description of what happened in the first nmurder, but yes,

t hat sounds very, very nuch |ike purposeful behavior.”

Dr. Norman said, “The nost damaging thing to himis that

he
remenbers all three nmurders. |If he truly was in a seizure
state his nmenory of them should be at |east vague or what
not.” Dr. Norman al so said: “But the way this was described
(by the State), | nean this was person out of control,
obvi ously, and could have been involuntarily out of control, |
mean in a seizure type state. What you’'re describing doesn’'t
sound like a seizure state....The fact he can renmenber that,
as | said, is the damaging part for hini’ See, Deposition of
Donald E. Norman, October 18, 1993.

It was clear that after Dr. Norman eval uated M. ElIl edge
and found himto be normal with no seizure disorders. In
light of this potentially damaging information, the defense
had no reason to list Dr. Nornman as a wi tness and had no
reason to have the State depose him The state’ s deposition
hurt the defense case and hel ped the State s case.
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G en Caddy had al ready evaluated M. ElIledge and M.
Laswel | had used him before as an expert (PC-R at 32). He
became involved in the case “nonths before” the resentencing
(PC-R. at 44).

M. Laswell testified that he considered Dr. Dorothy
Lewi s, “who was a | ady thought to be one tine on the cutting
edge, ascribing behavior patterns to death-row i nmates.” (PC-
R. at 30). He heard of her through M. ElI edge.? M .
Laswel | said he knew of her work, but did not know that M.
El | edge was one of the people she had studied as part of her
work (PC-R. at 46). M. Laswell testified that he knew t hat
Dr. Lewi s and Jonat han Pincus “began to make some efforts to
i nk hom cidal tendencies to tenporal |obe epil epsy, which was
startling news at that point.” (PC-R at 46).

M. Laswell testified that he contacted Dr. Lewi s, who
agreed to help M. Elledge and testify on his behalf. M.
Laswel | asked her to pull her file on M. ElIl edge and then
cal l ed her several weeks |ater, but |earned that she had not
| ooked at her file (PC-R at 48). According to M. Laswel |,
Dr. Lewis never pulled her file. After two conversations

with Dr. Lewis, M. Laswell characterized their relationship

2Had M. Laswel|l been prepared and reviewed all of M.
El | edge’ s background materials, he would have known that Dr.
Lew s evaluated M. Elledge in 1983 and testified for himat a
federal court proceeding in 1985.
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as going “off the rails between the two of us” (PC-R at 49).
M. Laswell said he had difficulty reaching Dr. Lewis. *“She
didn’t seemas nearly as anxious to work for Billy as she had,
and she still had not reviewed her file” (PC-R at 49).

On the third conversation M. Laswell had with Dr. Lew s,
he hung up on her and asked Janes Ongl ey, a doctor who was a
lawyer in his office, to work with Dr. Lewi s because, “quite
frankly, I was fed up with her by then” (PC-R at 49).

M. Laswell acknow edged that he told the court that Dr.
Lew s was a “necessary witness.” “Wat | nmean by necessary,
El | edge wanted her here and that she had done a good, val uable
wor kup on El |l edge and that with Pincus, she had done work with
El | edge” (PC-R at 58). Even in 2002, in the post-conviction
proceedi ngs, M. Laswell testified that Dr. Lewis still was
val uable. “The original workup that she and Pincus did for
M. Ell edge when he was on death row six or seven years
before.” That workup included her opinion of severe abuse
with tenporal | obe epilepsy and organic brain damage (PC-R. at

59) .

According to M. Laswell, it is up to both the attorney

and t he defendant to make the deci sion on what w tnesses to
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call (PC-R at 71).

James Ongley testified that he was called in to assi st
M. Laswell on M. Elledge’s case. He was assigned vari ous
tasks, but never participated in sitting at counsel table (PC-
R at 188). “I was not directly involved in this case” (PC-R
at 190). He was present for the deposition of Dr. Norman and
then was asked to deal with Dr. Lewis by M. Laswell. He did
not know that M. Laswell told the court that he would be
working with Dr. Lewis and that he woul d conduct her
exam nation (PC-R at 209).

M. Ongley was told by M. Laswell that their
relationship was “irretrievably broken. | renmenmber him
nmenti oni ng hangi ng up the phone on her. She wasn’t talking to
hi mand he didn't want to talk to her and ny job was to do
what ever | could to convince her to cone down” (PC-R at 195).
M. Ongley testified that he had no prior relationship with
Dr. Lewis. “No, but |I think the thought was, |, calling as a
doctor m ght have a little nore effect, and another voice
m ght snooth what M. Laswell had nanaged to destroy” (PC-R
at 195).

M. Laswell asked himto send some materials to Dr. Lew s
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on or about November 13-14, 1993.3 While he had the files of
the case, he was not asked to do anything with them he said
(PC-R at 191). He did not participate in the trial and had
no tasks to perform other than to try to find some sort of
obj ective evidence to show that M. Ell edge was born a bl ue
baby and had suffered head trauma (PCR-R at 191).

M. Ongley said he spoke with Dr. Lewis on a Friday, net
with M. Elledge over the weekend, and on Monday, reported to
the judge that she would not be a witness in the case (PC-R
at 192). M. Laswell “felt it was bad for her to conme down,”
and participate in M. Elledge’'s case (PC-R at 196). (/g
Ongley testified that he told Dr. Lewis that M. Laswell felt
that she would be detrimental to the case (PC-R at 196).

....l remenber her feeling that if she cane
down, she would be detrinental because she wasn’t

aware of certain information. She wasn’t prepared.
She felt we weren't prepared, and she expressed that

she felt it would be detrinmental. And | believe
that’s what | conveyed to M. Ell edge on the
weekend.

(PC-R. at 197).
M. Ongley testified that he would not want to put on an
expert who cancell ed out another expert’'s testinony (PC-R at

199), yet they did precisely that. The only doctor he knew

SM. Ell edge’ s resentencing hearing began on Novenber 1,
1993. The defense began its case on Novenmber 5, 1993.
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about was Dr. Norman. He did not know Doctors Caddy or
Schwartz nor did he know the nature of their testinony (PC R
at 199). “The only thing I knew was Dr. Norman’s report, which
said nothing.” (PC-R at 204).

He knew that the resentencing had started, but did not
know what the testinmony was (PC-R. at 204). In other words,

t he defense presented two doctors whom they had no i dea what
t hey would say, rather than give Dr. Lewi s, who had good

i nformati on about M. Elledge, the additional information she
needed to testify.

Dr. Lewis, who was ready to testify that M. Elledge was
paranoi d, and had been since his early years, suffered brain
dysfunction and psychotic synptonms. She also was ready to
testify that M. ElIledge was under extrenme nental and
enotional disturbance at the time of the offense and that his
capacity to appreciate the crimnality of his conduct was
extrenely inpaired. (PC-R at 339).

Dr. Lewis testified that she did not prepare for a case
too nmuch in advance, and generally did not begin to prepare
for her testinmony until several days before her testinony (PC-
R. at 307). In 2002, Dr. Lewis testified that she began
reviewing M. Elledge’s materials the two days before her

testimony (PC-R at 308), presunably so the information she
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reviews stays fresh in her nind.

Dr. Lew s said she was contacted in 1993 about M.

El | edge’s case. “I was at one point told that | think sonme
time in Novenber, this case would cone up. And again, | don’'t
know when that was, but at sone point, | was prepared to come
down. | think it was Saturday or a Sunday, to be here -- |
could be wrong. | think it was Mnday the 8'" of Novenber.

And then | got a nessage saying that the trial was off and it
wasn’'t going to happen” (PC-R at 310).

After she was told that M. Elledge s trial was off, she
identified nessages she received at her New York office on
Friday, Novenmber 5, 1993 indicating that M. Elledge s trial
was on and that she was expected in Florida on that Monday.
Dr. Lewis identified a nessage that read: The judge said it is
not acceptable for you to cone down on Tuesday. He is
expecting you on Monday” (PC-R. a 313). By the time she had
recei ved the nessage that she was wanted in Florida on Mnday,
she had al ready reschedul ed her plans.

“I was told earlier in the week that the trial, that |
was not going to be needed on Monday and | guess that the
trial was off because it says, “The trial is on again.” So
that | had made other comm tnents for probably Monday and

Tuesday” (PC-R at 314).
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Dr. Lewis testified that she was willing to conme to
Florida to testify on M. Elledge’ s behal f. “l was certainly
willing because | made arrangenents to conme down the follow ng
Monday. ” She added, however, that she never cones sinply at
the request of a defendant, and if a defendant’s attorney did
not want her to testify, she would abide by the attorney’s
wi shes (PC-R at 320).

Dr. Lewis identified her own handwitten notes that she
t ook of her conversation with M. Ongley in 1993. M. Ongl ey
told her and she wote down that the defense was going to ask
for a mstrial and hoped for a continuance of the case. She
was told by M. Ongley that he was not ready to prepare her
for cross exam nation, and that he knew nothing of how the
case progressed to that point and had not even seen her report
from 1983 (PC-R at 331).°4

And up until that point, M. Laswell had told ne
that | was going to be working with M. Ongley. |

said okay. So | had no idea. You know, | thought

maybe he was co-counsel and he knew of everything

that was going on. And | think that this was the

first that M. Ongley told me that he didn't know

anyt hi ng about the case and that he never read ny

report.

(PC-R. at 331).

Dr. Lewis said this conversation with M. Ongley occurred

4This was consistent with M. Ongley’'s recollection of events.
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on Friday, November 12, 1993. (PC-R at 331). Dr. Lew s
testified that she received a call on Saturday, Novenber 13,
1993 from M. Ongley telling her that M. Laswell did not have
a copy of her report from1983. Dr. Lewi s described that as
“absurd”:

....here Laswell was telling me that he was

going to — you know, that he wanted ne to conme down

and that he wanted ne to, you know, assist in M.

El | edge’ s defense. How could he not — how could he

not have a copy of my report? | nmean, there were

copies. You have to have a copy of ny report. Wy

woul d you ask a witness to conme if you don’t know

what she said before? So that didn't make sense.

(PC-R at 333).

Dr. Lewis was told by M. Ongley that he would try to
del ay the case, withdraw or nmove for a mstrial. She received
anot her call Saturday evening from M. Laswell who told her
that the judge had not ordered her to Florida, and that he was
| eaving the decision up to M. Elledge to decide if she should
cone to Florida. M. Laswell then told her that he thought it
was detrinmental for her to cone to testify on M. Elledge’'s

behal f (PC-R at 333-334).

Dr. Lewis testified that she spoke with M. ElIledge by
phone

and she discussed with him
his | awyer’s recommendati on and wi sh that |
not cone because they don’t even know what, you
know, what | have witten, and they don’t even have
my report. We agree that, you know, | would not --
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t hey would not be prepared for, you know, for ny

testi nony which apparently they had never planned to

have anyway.
(PC-R. at 334).

Dr. Lewis testified that she agreed to come to Florida on
Monday, and then on Saturday and Sunday, but M. Ongley
deci ded that she should not cone. M. Elledge then agreed
with that assessnent because his attorneys had none of her
records and did not know about her previous evaluation of M.
El l edge. “I believe that | wote a letter to M. Ongl ey
returning the many tickets and sayi ng sonet hi ng about how I
was glad to work with himand he had been perfectly nice on
the phone. But | had the tickets and | was ready to go. On
Saturday at 5:30, he was saying | don’'t know the case. |
can’t prepare you. Don't conme.” (PC-R at 337).

Dr. Lewis had proof that she had plane tickets to conme to
Fl orida and that she was prepared to do so. It was defense
counsel who was unprepar ed.

In denying M. Elledge relief on this claim the trial
court spent eight of fourteen pages of its amended order
attacki ng defense witness Lewis, and in doing so, relied
extensively on the court’s 1993 prejudgnment of her based
| argely on defense counsel’s representations, to find that Dr.

Lewis was incredible. The court failed to be a neutral
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arbiter of the facts regarding Dr. Lewis. The trial court was
bl i nded by his past dealings with Dr. Lewi s and whet her she
was able to attend the resentencing hearing in 1993. (PC-R

at 1953-1966). See, Light v. State, 796 So. 2d 610, 617

(Fla. 2" DCA 2001)(judge is not to exam ne whet her he believes
the evidence presented as opposed to contradictory evidence,
but whether the nature of the evidence is such that a
reasonable jury may have believed it).

In 1993, the trial court said that Dr. Lew s | acked
“wllingness to help M. Elledge,” (R 2153). The trial court
al so found in 1993 that:

The Court: The record is conplete. Dr. Lewis at best
is hostile to appearing. She has shirked
all her Court’s obligations. The Court --
she was asked to appear by the defense, she
didn’t. W had tel ephonic conmmuni cations
with her, she agreed that she woul d appear
on Monday, the 15th of Novenmber, fly from
the New York City area to here on the 14th
she didn’t. She was unable to assist M.
Laswell. M. Ongley understood that
obligation, she was unable to assist M.
Ongley. She has not indicated that she is
not avail able until February. [It’s now
Novenber 17th,

We have had two tel ephonic conversations
both on the record and with M. ElIl edge
speaking to her. M. Elledge has deci ded
that at this tinme he does not wish to cal
her, that she does not assist in the case
that the last time Dr. Lewis saw M.

El | edge was in 1983 or *82..

...So0 we proceed fromthere. And Dr.
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Nor man obviously is available as a
neur ol ogi st who has done testing at the
def ense’s request, who has conpl eted both
an MRl as well as EEG

(R 2450).

At the 2002 evidentiary hearing, M. Elledge presented
unrebutted testinmony that Dr. Lewis was willing and able to
testify on behalf of M. Elledge in 1993. Moreover, the trial
court ignored the testinmny of WIliam Laswell, who described
Dr. Lewis as “a |ady thought to be one tinme on the cutting
edge, ascribing behavior patterns to death-row i nmates.” (PC-

R. at 30). He heard of her through M. EIIl edge. M. Laswel |

said he knew of her work, but did not know that M. ElIl edge

was one of the people she studied as part of her work (PC- R
at 46). M. Laswell testified that he knew that Dr. Lewis and
Jonat han Pincus “began to make sone efforts to |ink hom cidal
tendencies to tenporal |obe epil epsy, which was startling news
at that point.” (PC-R at 46).

M. Laswell acknow edged that he told the Court that Dr.
Lew s was a “necessary wtness.” “What | nmean by necessary,
El | edge wanted her here and that she had done a good, val uable
wor kup on Ell edge and that with Pincus, she had done work with
El | edge” (PC-R at 58). Even in 2002, in the post-conviction

proceedi ngs, M. Laswell testified that Dr. Lewis still was a
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val uabl e witness. “The original workup that she and Pi ncus
did for M. ElIledge when he was on death row six or seven
years before.” That workup included her opinion of severe
abuse with tenporal |obe epilepsy and organic brain damge
(PC-R. at 59).

The trial court erroneously determ ned that despite being
a nationally-recogni zed expert in her field, it was “Dr.
Lewi s’s conpl ete | ack of cooperation which resulted in her
failure to testify” (PC-R at 1962) and that the “failure of
Dr. Lewis to appear was due entirely to her own fault and not
the fault of counsel.” (PC-R at 1962).°> The trial court
ignored the testinony of M. Laswell, who devel oped a
personality conflict with Dr. Lewis and his own client. M.
Laswel |l had Dr. Ongley confer with Dr. Lewi s, but Dr. Ongley
knew not hi ng about the case and was not ready or able to
prepare Dr. Lewis for her testinony. Dr. Ongley testified that
the only informati on he knew about M. ElIl edge canme from Dr.
Norman. He did not know what doctors Caddy or Schwartz had
found. (PC-R at 199). He said: “The only thing I knew was

Dr. Norman’s report, which said nothing.” (PC-R at 204).

SThe State’s vendetta against Dr. Lewis is evident in parading M.
Satz into the hearing to attenpt to discredit Dr. Lewis with a case
from Rochester, New York, that was irrelevant to these proceedi ngs and
in an entirely different context.
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More inportantly, neither M. Ongley nor M. Mol dof, nine
years later, had any problens with Dr. Lew s.

The trial court, however, ignored these facts. Contrary
to the analysis the trial court should have done under Light,
the trial court prejudged Dr. Lewis based on its erroneous
opi ni ons of what transpired in 1993. The Court offered no
expl anation as to why post-conviction counsel was able to
procure her attendance w thout any problem yet trial counsel
coul d not.

1. Fact ual Concl usi ons

Defici ent Perfornmance

Def ense counsel was unfamliar with Dr. Lewi s and what
her evaluation of M. Elledge revealed from 1983. He covered
up his failings by blaming Dr. Lewis for being difficult and
failing to pull her file. \What is unclear, however, is why
trial counsel initially sought to obtain the services of Dr.
Lew s, a credentialed and hi ghly-educated psychiatrist who
evaluated M. Elledge in 1983 and who was willing and able to
assi st counsel with M. Elledge’s case in 2002, send her pl ane
tickets to testify (PC-R at 175) and then said he never had
any intention to use her.

Three weeks before trial, on October 12, 1993, M.

Laswel | described Dr. Lewis as a “necessary witness,” (R
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3458), but then repeatedly told the court of the trouble he
was having in obtaining the services of Dr. Lewis. \Wat was
reveal ed at the evidentiary hearing is that trial counsel
havi ng been infornmed by Dr. Lew s that he was unprepared, was
trying to placate his client by saying he wanted to bring Dr.
Lewws to Florida, but in fact, he had no intention of doing
So. | nstead, he presented two nental health experts who had
no i dea what they would testify to.

Trial counsel docunented each and every problem he had
with Dr. Lewis, but only apparently to placate his client. He
told the court about the communication problem he had with Dr.
Lewis. He told the court he was unprepared to handle Dr.
Lewi s as a defense witness because M. Ongley, his co-counsel,
was unfamliar with the case, with her witten report, and he
did not know what had transpired up until that tinme. He al so
did not know what kind of testing Dr. Norman conducted nor was
he aware that M. Elledge had even participated in a |engthy
study that |inked hom cidal tendencies to tenporal | obe
epil epsy. He also did not tell co-counsel what was happeni ng
in the case or enlist his help. Thus, it was not Dr. Lewi s who
created the roadblock to a good nmental health defense. It was
def ense counsel’s | ack of preparation.

This was i neffective assi stance of counsel. See, Kenl ey

51



v. Arnmontrout, 937 F.2d 1298 (8th Cir. 1991); Kinmmel nman v.

Morrison, 477 U.S. 365 (1986). The question remains why was
counsel unprepared when he deci ded the one doctor who had
favorabl e evidence should not be presented at resentencing.

In Wlliams v. Taylor, 120 S. Ct. 1495, 1511 (2000), the

Suprene Court found deficient performance where trial court
failed to prepare for the penalty phase of a capital trial
until a week before trial, “failed to conduct an investigation

t hat woul d have uncovered extensive records,” “failed to seek
prison records,” and “failed to return phone calls of a
certified public accountant.” 120 S. Ct. at 1514.

Justice O Connor in her concurring opinion explained,
“trial counsel failed to conduct investigation that would have
uncover ed substantial anounts of mtigation,” and as a result
this was a “failure to conduct the requisite diligent

i nvestigation,” 1d.

More recently in Wggins v. Smith, 123 S. C. 2527

(2003), the Suprene Court discussed counsel’s decision to
limt the scope of the investigation into potential mtigating
evi dence and the reasonabl eness of counsel’s investigation.
The Court said:
[ A] court nust consider not only the quantum of
evi dence al ready known to counsel, but al so whet her
t he known evidence would | ead a reasonabl e attorney

to investigate further. Even assumng [tri al
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counsel] limted the scope of their investigation
for strategic reasons, Strickland does not establish
that a cursory investigation automatically justifies
a tactical decision with respect to sentencing
strategy. Rather, a reviewi ng court nust consider

t he reasonabl eness of the investigation said to
support that strategy.

W ggins, 123 S. Ct. at 2538.
This Court has recogni zed that trial counsel has a duty
to conduct an adequate and reasonable investigation of

avai lable mtigation and evi dence that negates aggravation.

Hldwn v. Dugger, 654 So. 2d 107 (Fla. 1995); Rose v. State,

675 So. 2d 567 (Fla. 1996). This did not occur in M.
El | edge’ s case.

It is counsel’s responsibility to know his case.
Counsel s |l ack of preparation was not a reasonable tactical

decision. This is deficient performance. Nixon v. Newsone,

888 F. 2d 112, 116 (11t" Cir. 1989) (where defense attorney
failed to i npeach key state witness because of |ack of
preparation, then chose not to recall the witness to avoid
repeati ng damagi ng testinony, indicating a strategic decision,
the fact that the attorney was forced into such a situation
i ndicates his ineffectiveness).

M. Elledge was deprived of his right to the “adequate”

assi stance of a nental health expert. Cowley v. Stricklin,

929 F. 2d 640 (11th Cir. 1991). It was not Dr. Lew s who
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indicated an unwillingness to testify on M. Elledge s behalf.
Counsel adm tted nunmerous tines that he was not prepared to
deal with Dr. Lewis. No one knows why. M. Ongley, who had
no personality problenms with Dr. Lewis, admtted that he was
unfam liar with the case and could not prepare Dr. Lewis for
court. No one knows why.

Had trial counsel done his job, Dr. Lewis would have
testified instead of the two conflicting and incredible
experts hired by the defense. She would have provided
testimony that was consistent with her earlier evaluation plus
any additional testinony on a current eval uati on. Thi s was
extrenely inportant because she saw M. Ell edge many years
bef ore any defense or state expert evaluated M. Elledge, and
according to M. Laswell, “I think that closer to the tine
that the acts were commtted woul d be the nost forcefu
evi dence” (PC-R at 29).

After successfully blocking a qualified defense expert,

t he
trial court found the two defense experts who did testify,
were incredible. They were not believed because neither was
board certified and the opinions of each cancel ed the other
out as to their inconsistent findings. Dr. Schwartz testified

on cross exam nation that he did not know of earlier
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neur opsychol ogical testing of M. Elledge. He did not know to
ask for earlier testing materials (R 1726). He knew that a
neurol ogi st had seen M. Elledge a few weeks before, but he
did not read the report (R 1764). He was told the results of
that test were normal. He admitted to not seeing M.

El | edge’s California records.

Had Dr. Lewis testified, her credentials would not have
been questioned. Contrary to Dr. Caddy, she would have
testified to the inportance of M. Elledge’ s psychotic
epi sodes; M. Elledge s chronic paranoia, a psychotic synptom
that underlay all three of the nurders he committed; and his
recurrent depressions. She would have testified to early and
serious suicide attenpts, during one of which M. Elledge was
unconsci ous for two weeks. M. Elledge’s depressions are
rel evant because of their frequent associations with
al coholism and drug abuse. She would have testified that M.
El | edge’ s suffered severe nental illness, not a character
di sorder as described by defense witness, Dr. @ enn Caddy.
Dr. Lewis also would have testified to the significance of M.
El | edge’ s frequent head injuries and signs of organic
dysfunction. She would have expl ai ned that organic inpairnent
is associated with poor judgnent and inpulsivity. NMoreover,

Dr. Lewis would have testified to the fact that M. ElIl edge
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was unable to conform his conduct to the requirenents of |aw
and suffered from nental and enmotional distress during the
time of the crine.

The | ack of preparation of Dr. Caddy shows that the fault
of Dr. Lewi s’ absence was systematic to the attorneys, not Dr.
Lewis. This is borne out by the | evel of preparation the
def ense attorneys gave doctors Caddy and Schwartz. There was
no reason why nental health experts should not have read
reports or been unaware of background information had trial
counsel prepared. They didn’t.

Even defense counsel Laswell testified that he “wasn’t
thrilled with Caddy or Schwartz either,” his own defense
experts who he hired on M. Elledge’s case (PC-R at 170). He
descri bed defense expert Dr. Caddy as testifying that M.

El | edge had a m xed personality disorder and soci opathy, which
is precisely what the State expert opined. “I wasn't happy
with this particularly, but at |east they would show up and be
prepared.” (PC-R at 171). Apparently, all M. Laswell
required in an expert was to show up. Obviously, it didn't
matter what they had to say because their testinmony conflicted
with each other because neither was prepared.

In fact, when asked about this own defense expert that he

called at M. Elledge’s resentencing, Dr. Schwartz, who found
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that M. Ell edge had post-traumatic stress disorder that cane
and went, M. Laswell said, “lI don’t know of any other expert
that is adjustable with post-traumatic but that seenms to be
what Schwartz was saying” (PC-R at 174).

Trial counsel had an ego clash with Dr. Lewis and coul d
not set it aside for M. Elledge. Trial counsel admtted that
he did not care for Dr. Lewis (PC-R at 49). |If defense
counsel was only pacifying his client and had no intention of
bringing Dr. Lewis to Florida, he would not have purchased
airline tickets (PC-R at 175). The fact was that defense
counsel was not prepared.

The defense did not understand how to prove technica
mental health issues. Defense counsel was willing to settle
for experts “who showed up and were prepared” regardl ess of
what they had to say. But neither were prepared and were
severely inpeached because of their |lack of background
information. In its sentencing order, the trial court
erroneously said that in his expert opinion, Dr. Caddy said
M. Ell edge “was not under the extreme nental or enotional
di stur bance when he commtted the nurder.” (R 3010). This
was clearly not true as Dr. Caddy specifically found statutory
mtigating factor to be present. Defense counsel failed to

correct the trial court on this issue.
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Questi on: Can you opine for us, Doctor, whether
or not he was acting under extrene
ment al duress or stress?

Dr. Caddy: Yes, he was.

(R 2212).°%

Despite this clear, unequivocal answer, the trial court
pur posely ignored this “weighty mtigating factor” to find
that no statutory mtigation was found or that it was cancel ed
out by M. Elledge’s own defense experts. Trial counsel
failed to object to the trial court’s error. This was clear
and obvious ineffective assistance of counsel.

2. Prej udi ce

Dr. Lewis had a | ong-standing history with M. ElIledge
and woul d have testified that he suffers from paranoia, brain
dysfunction, epilepsy and psychotic synptons. She would have
testified to his serious abusive upbringing. She would
testified that she evaluated M. ElIl| edge years before any
ot her experts saw himin 1993 and that he was under extrene
ment al and enotional disturbance at the time of the offense
and that his capacity to appreciate the crimnality of his
conduct was extrenely inpaired (PC-R at 339). Had Dr. Lew s

testified, there would been no need to call other experts

6This Court noted that the trial court m sstated Dr.
Caddy’s views, but found the error harm ess. Elledge v. State,
706 So. 2d 1340, 1347 (Fla. 1997).
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whose only job was to “show up on tinme and be prepared.” Her
credentials and her background are beyond reproach. She is
em nently qualified in her field, and no other experts woul d
have been needed. |Instead, defense counsel chose to use an
expert who was nmore hel pful to the state than to M. Ell edge,
by describing himas a sociopath and the other was incredible.

Bot h experts were severely inpeached. Dr. Lewis was all that
M. Ell edge needed.

The two defense experts provided totally inconsistent
concl usi ons about M. Elledge’'s nental status. What is clear
is that defense counsel had at his disposal an experienced and
credential ed nental health expert who woul d have provided a
weal th of significant statutory and non-statutory mtigation

to the jury wi thout inconsistencies that plagued doctors Caddy

The State attenpted to bolster M. Laswell’s unreasonable
decision not to use Dr. Lewis by stating that Dr. Lewis was | ess than
persuasive in other cases, |like Arthur Shawcross, a serial killer in
Rochester, New York. Dr. Lewis wote extensively about the errors she
made in the Shawcross case in her book, Guilty by Reason of Insanity,
1998. The errors in that case were based on trial counsel failing to
provide her with the background information she requested. That case,
however, was factually distinguishable. [If prior “unpersuasive”
findi ngs were the standard, then M. Laswell would never have used Dr.
Caddy or Dr. Schwartz, who were found to be incredible. This is not a
proper consideration here. This case should be judged on its own
nmerits, and should not be conpared with factually distinct cases from
other jurisdictions. See, Cruse v. State, 588 So. 2d 983 (Fla.
1992) (t he adequacy of an expert’s evaluation of a crimnal defendant
over ten years earlier was not a relevant issue for the jury’s
consi deration).
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and Schwartz, which were fatal to the credibility of the
penal ty phase case. It would have been up to the jury to
deci de her credibility, not the judge and not the State

Attorney. See, Light v. State, 796 So. 2d 610 (Fla. 2" DCA

2001) .

3. Concl usi ons of Law

Defici ent Performnce

Anal ysis of an ineffective assistance of counsel claim

proceeds under Strickland v. Washington, 466 U. S. 668 (1984),

whi ch requires a defendant to show deficient attorney
performance and prejudice. A defense attorney representing a
def endant in a capital penalty phase “has a duty to conduct a
reasonabl e i nvestigation” regardi ng evidence of mtigation.

M ddl eton v. Dugger, 849 F. 2d 491, 493 (11" Cir. 1988). See

al so Baxter v. Thomas, 45 F. 3d 1501 (11t" Cir. 1995); Jackson

v. Hering, 42 F. 3d 1350 (11t" Cir. 1995); Blanco v.

Singletary, 943 F 2d 1477 (11" Cir. 1991); Horton v. Zant, 941

F. 2d 1449 (11th Cir. 1991); Cunninghamyv. Zant, 928 F. 2d 1006

(11" Gir. 1991).

Counsel s performance is deficient where, as here,
counsel has |eads for conducting investigation and indications

that further investigation is necessary. Baxter, 45 F. 3d at
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1513. “In cases where sentencing counsel did not conduct
enough investigation to fornmulate an accurate |ife profile of
a defendant, we have held the representati on beneath

prof essionally conpetent standards. Jackson, 42 F. 2d at

1367, citing Blanco; Harris, Mddleton; Arnstrong v. Dugger,

833 F. 2d 1430 (11" Cir. 1987).
Counsel cannot blindly follow the commands of a client.
Rat her, counsel “first nust eval uate potential avenues and

advi se the client of those offering potential nerit,” Blanco,

943 F. 2d at 1502 (quoting Thonpson v. WAinwright, 787 F. 2d
1447 (11th Cir. 1986))(the ultimte decision that was reached
not to call witnesses was not a result of investigation and
eval uation, but was instead primarily a result of counsels’
eagerness to |latch onto Blanco’s statenents that he did not
want any wi tnesses called. Indeed, this case points up an
addi ti onal danger of waiting until afer a guilty verdict to
prepare a case in mtigation of the death penalty: Attorneys
risk that both they and their client will mentally throwin
the towel and | ose the will power to prepare a convincing case

in favor of a life sentence). Blanco, 943 F. 2d at 1503.

Counsel provides ineffective assistance where, as here,

he fails to obtain and i ntroduce the defendant’s nedi cal and
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psychiatric records or fails to know what prior experts have

said. Cunningham 928 F. 2d at 1018 (discussing tri al

counsel’s failure to introduce nedical and psychiatric
records); Mddleton, 849 F. 2d at 493-94 (discussing trial
counsel’s failure to obtain institutional and other records).
Counsel provides ineffective assistance when he makes only a

superficial presentation of mtigation. Cunni ngham 928 F. 2d

at 1017-1018.

A defense attorney has a duty to ensure that his client
receives appropriate nmental health assistance, including
providing the mental health expert with necessary infornmation.

Clisby v. Jones, 960 F. 2d 925, 934 n. 12 (11t" Cir. 1992)(en

banc) (“we have difficulty envisioning a case in which
counsel’s failure to alert the trial court to the manifest
i nadequacy of an expert’s psychiatric assistance woul d not
viol ate he defendant’s right to assistance of counsel under

the 6'" Amendnment”) Cowl ey v. Stricklin, 929 F. 2d 640 (11th

Cir.1991); Blake v. Kenp, 758 F. 2d 523 (11th Cir. 1985).

This Court has held that defense counsel is not
ineffective for failing to present evidence that is

i nconsi st ent . See, e.qg. Cherry v. State, 781 So. 2d 1040

(Fla. 2000); Rivera v. State, 717 So. 2d 477 (Fla. 1998);

Reneta v. Dugger, 622 So. 2d 452 (Fla. 1993). In M.
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El | edge’ s case, the question is whether the Sixth Amendnent is
sati sfied when counsel affirmatively presents inconsistent

t heories, thereby depriving the defendant of a coherent
defense that can withstand attack fromthe State. Trial
counsel s presentation of nmental health experts who

contradi cted each other on the stand violated the Sixth

Amendnment. Strickland v. Washington, 466 U.S. 668 (1984); Ake

v. Oklahoma, 470 U. S. 68 (1985). Particularly when a nental

heal th expert was avail abl e who woul d have of fered credible,
consistent testinmony fromlong-standing study of the client.

A crimnal defendant has a right to an adequate and
pr of essi onal conducted nental health evaluation. Ake.
Counsel provides ineffective assistance where, as here, he
fails to know what other experts had determ ned, and failed to
present the testinony of qualified and expert nental health

experts. Cunningham 928 F.2d at 1018 (“There is no evidence

that trial counsel asked the [expert] to consider the nedical
record for the purpose of mtigation”). \Wile counsel has a
duty to provide relevant information to a nental health expert
to assure that the defendant receives adequate nental health

assi stance, Cunni ngham Bl ake, the expert’s failure to conduct

an appropriate evaluation also violates the Sixth Amendnent.

Ake. Here, the Sixth Amendnent was viol ated by counsel’s
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failure to obtain a qualified nental health expert who did

nore than sinply “show up.”

The resulting failure to present avail able nmental health
mtigation constitutes deficient performance. “[Merely
i nvoking the word strategy to explain errors [is] insufficient
since ‘particular decision[s] nust be directly assessed for
reasonabl eness [in light of] all the circunstances.” Horton,

941 F,. 2d at 1461, quoting Strickland, 466 U S. at 691. As

Horton noted, “our case law rejects the notion that a
‘strategic’ decision can be reasonable when the attorney has
failed to investigate his options and nade a reasonabl e choice
bet ween them” 941 F. 2d at 1462. Thus, an attorney’s
performance i s unreasonable when the attorney “fails[s] to
investigate and present mtigating evidence.” |d. at 1463.

In this case, defense counsel failed to present a cogent
mtigation case or to prepare the nental health experts he did
retain. As a result, the nmental health experts were found to
be incredible because they were not credential ed and were not
prepared. Under the case law, M. Elledge’ s trial attorney’s
performance was deficient.

Prej udi ce

Strickland s prejudice standard requires showi ng “a
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reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ngs woul d have been
different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” 466 U.S.
at 694. A defendant is not required to show that counsel’s
deficient performance “[more likely than not altered the

outcome of the case.” Strickland, 466 U S. at 693. The

Suprenme Court specifically rejected that standard in favor of

showi ng of a reasonable probability. See Kyles v. Wiitley, 115

S. Ct. 1555 (1995) (discussing identity between Strickl and
prejudi ce standard and Brady nmateriality standard). “The
gquestion is not whether the defendant would nore likely than
not have received a different verdict with the evidence, but
whet her in its absence he received a fair trial, understood as
atrial resulting in a verdict worthy of confidence.” 1d.

In Collier v. Turpin, 177 F. 3d 1184 (11" Cir. 1999), the

El eventh Circuit noted that Collier’s defense attorneys

presented testinony that their client had a good reputation,

was hard working and took care of his famly, but the Court

found that his attorneys did not neet the standard of

obj ective reasonabl eness required by the Sixth Amendnent.
The court described counsel’s performance as “no nore

than a hollow shell” of the testinmony necessary for a
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“particul ari zed consideration of relevant aspects of the

character and record of [a] convicted defendant before the

i nposition upon himof a sentence of death.” Wodson v.

Nort h

Carolina, 428 U.S. 280, 303, 96 S. Ct. 2978, 2991, 49 L.Ed. 2d

944 (1976).

Al t hough counsel were aware of the Suprene
Court’s opinion in Lockett, and recognized that the
sentenci ng phase was the nost inportant part of the
trial given the overwhel m ng evidence of guilt, they
presented al nost none of the readily avail abl e
evi dence of Collier’s background and character that
woul d have led the jury to eschew the death penalty.
| nstead of devel oping an inage of Collier as a human
bei ng who was generally a good famly nman and a good
public citizen, who had a background of poverty but
who had worked hard as a child and as an adult to
support his famly and cl ose rel atives, counsel’s
presentation tended to give the inpression that the
witness knew little or nothing about Collier. In
failing to present any of the avail abl e evi dence of
Collier’s upbringing, his gentle disposition, his
record of helping famly in times of need, specific
i nstances of his heroismand conpassion, and
evi dence of his circunstances at the time of the
crimes — including his recent loss of his job, his
poverty, and his diabetic condition — counsel’s
performance brought into question the reliability of
the jury's determ nation that death was the
appropri ate sentence. See Wodson [citations
om tted].

Collier v. Turpin, 177 F. 3d 1202.

not

The Eleventh Circuit found that Collier’s attorneys did
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that their performance fell below the standards of the
profession. 1d. No matter what the trial attorneys said, the
El eventh Circuit still exam ned the reasons behind the
deci si ons they made.

The same should be true for M. Elledge. M. Laswell
testified that he had difficulty with Dr. Lewi s because she
refused to retrieve her file and prepare for the case.
| nstead of using her, M. Laswell obtained two nmental health
experts, one who had never testified before in a capital
mur der case and whose results were unable to be supported, and
a second expert who had the sane opinion as the State expert
and was unprepared and unfamliar with M. Elledge’s
backgr ound. The two experts, did, however, “show ed] up.”

M. Laswell’s performance fell below the standards of
reasonabl eness and bel ow the profession’s standards. Like M.
Collier, M. Elledge s defense attorney failed to present
conpetent nmental health background material that woul d have
the given the jury an alternative to death. Hi s excuse for
not using Dr. Lewis is on one hand, he had “no intention” of
usi ng her and on the other hand, he was trying “desperately to
get her down here” (PC-R at 164). One or the other is true,
not bot h.

More inportantly, post-conviction counsel was able to
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procure Dr. Lewi s’ testinony and present her w thout rancor.
M. Laswell could have done the sane. No where in Dr. Lew s’
testi mony, notes or phone calls did she refuse to cone to
Florida. Nor did M. Ongley testify that Dr. Lew s refused or
t hat he could not conmunicate with her. Most telling is the
gquestion, why woul d defense counsel buy plane tickets for
someone who had refused to conme?
Unfortunately, M. Elledge suffered from M. Laswell’s
| ack of preparation. M. Elledge was deprived of his Sixth
Amendnment right to the effective assistance of counsel at his
resentencing. Accordingly, his death sentence shoul d be
vacated and he should be granted a new resentencing.
ARGUMENT | 1|

TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO DECLARE A CONFLI CT OF | NTEREST BETWEEN

H M AND MR ELLEDGE.

“[T] he nere physical presence of an attorney does not

fulfil the Sixth Armendment guarantee.” Hol | oway v. Arkansas,

435 U. S. 475, 490 (1978) and M. Elledge was entitled to nore.
Renderi ng effective assistance of counsel pursuant to the

Si xth Amendnent requires that defense counsel avoid an “actual
conflict of interest” that adversely affects his
representation. When an attorney actively represents an

interest contrary to his client’s interest, prejudice is
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presunmed. Cuyler v. Sullivan, 466 U S. 333, 351 (1980); Freund

v. Butterworth, 117 F. 3d 1543 (11" Cir. 1997). Such a

conflict devel oped between M. Elledge and counsel .?
A conflict of interest adversely affecting a |awer's
performance violates the Sixth Amendrment Right to conflict-

free counsel. Cuyler v. Sullivan, 446 U. S. 335 (1980);

G asser v. United States, 315 U. S. 60 (1942); Foster v. State,

387 So.2d 344 (Fla. 1980). Because a conflict of interest

exi sted, the failure to act on behalf of M. ElIledge resulted
in ineffective assistance of counsel. Wthout an objection by
trial counsel to the representation, prejudice will be
presuned if a defendant denonstrates counsel "actively
represented conflicting interests"” and "an actual conflict of

i nterest adversely affected his |awer's performance.”

Strickland v. Washington, 446 US 668, 692 (1984).

M. Elledge was forced to proceed with an attorney who
di d
not abide by his w shes, even though he was entitled to nake

t hose deci si ons. At that norment, a Sixth Anendnent conflict

6. In Freund, 117 F.3d at 1579-80, three elenents are
necessary to find a conflict of interest:1) there nust be sone
pl ausi bl e alternative strategy or defense; 2) show that the
strategy was reasonable; and 3) show sone |ink between the
actual conflict and the decision to forego the alternative
strategy. M. Elledge has net all three el enents.
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exi sted and M. ElIl edge was stripped of his constitutional
rights. M. Elledge wanted an attorney in whom he had
confidence and with whom he could conmunicate. This conflict
violated the Sixth Amendnent right to effective assistance of

counsel. See Cuyler v. Sullivan, 446 U S. 335 (1980); d asser

v. United States, 315 U S. 60 (1942); Blanco v. Singletary,

943 F.2d 1477 (11th Cir. 1991).

The trial court was correct when it found that M.
Laswel | was “overwhel ned by the task of it.” M. Laswel
acknow edged that at one point in the proceedings, M. Elledge
was | eft without counsel and acted as his own attorney. “It
may be at sone point, that you know, he was | awyerl ess” (PC-R
at 164). M. Laswell acknow edged that he was at odds with

his client.

At that point, | had tried to do the best job
that | could, and M. Elledge was substantially
di ssatisfied with ny efforts....Not a fitting

subject for a jury to hear in a penalty phase, but
per haps one for a sitting judge to hear prior to
passi ng sentence. So, yes, acting as the |awer for
M. Elledge, | gave M. Elledge an opportunity to
testify before the judge outside the presence of the
jury to tell the judge why he feels he didn't
receive a full shake. Maybe we shoul d have had a
inquiry. | don’t know. This was ten years ago. W
weren’t sophisticated about things as we are now.
But you' re exactly right and you basically are
acting as his own |awer testifying in narrative
formas his own wtness.
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(PC-R at 92).°

A conflict of interest devel oped between | awer and
client over Dr. Lewis. Another conflict devel oped before
sentenci ng when M. Elledge was left on his own, w thout
counsel . The trial court and defense counsel allowed M.

El l edge to present to the court any mtigation or argunent to
support a life sentence. The trial court also said, “And that
at a later tine we'll — 1’11 give you the opportunity to

di scuss any issues you may have as it relates to M. Laswell’s
representation of you.” (R 2908). The trial court then put
M. Ell edge under oath (R 2980).

This was inproper. While the trial court said this was

not the place to deternmine trial counsel’s effectiveness, that
is precisely what occurred. The trial court permtted M.
El l edge to allege trial counsel ineffectiveness. The trial
court then acknow edged that M. Laswell ®“had his heart in the
ri ght place and...did as good a job as possible but was
overwhel med by the task of it.” (R 2964).

Despite this acknow edgnent that M. Laswell was

“overwhel med,” by representing M. Elledge, no hearing was

°This testinmony came from M. Laswell at the post-conviction
evidentiary hearing. The trial court erred when he said that
“the Defendant did not attenpt to devel op such conflict of
interest claimduring the evidentiary hearing” (PC-R at
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conducted pursuant to Faretta v. California, 422 U S. 806

(1975) to determine if M. Elledge was conpetent to represent
hi nsel f. M. Elledge stood virtually alone. 1In the face of
M. Elledge’'s efforts to obtain effective assistance, M.
Laswel|l was placed in a conflict with his client's cause. M.
El | edge’s interest was to have an attorney in whom he had
confidence and with whom he coul d comuni cate about the
representation. M. Laswell’s interest was in preserving his
reputation in front of the court and the State Attorney.

M . Ell edge was abandoned by his trial counsel and the

trial
court stood by silently and let it happen. Attorney and client
were pitted directly against each other. Such a conflict
violates the Sixth Amendnent right to effective assistance of

counsel. See Cuyler v. Sullivan, 446 U S. 335 (1980); d asser

v. United States, 315 U S. 60 (1942). M. ElIledge's

conflict-laden counsel failed to subject the prosecution's
case to a neaningful adversarial testing"” that the

constitution requires. United States v. Cronic, 466 U S. 648,

656 (1984).
Def ense counsel's attenpts to disassociate hinmself from
hi s

client constituted a breach of counsel's duty of loyalty, see
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King v. Strickland, 748 F.2d 1462, 1464 (11th Cir. 1984), a
duty recognized by the United States Suprenme Court as "perhaps

t he nost basic of counsel's duties."” Strickland v.

Washi ngton, 466 U. S. 668, 692 (1984).

Prejudice is presumed when a defendant denpnstrates that

"an actual conflict of interest adversely affected his

| awyer's performance.” Cuyler, 446 U S. at 348. The conflict
between M. Elledge and his attorney is clear, as are the
adverse effects. The conflict severely affected counsel's
performance. The two nmen could not comruni cate and coul d not
assi st one another, within the neaning of the Sixth Amendnent.
The conflict violated M. Elledge s right to present a

defense, see Crane v. Kentucky, 476 U S. 683 (1986), and right

to confront and cross-exanm ne w tnesses, Davis v. Al aska, 415

U.S. 308 (1974). M. Elledge was denied these rights not only
because defense counsel was ineffective at trial, but also
because M. Ell edge had no one to represent hi mwhen the
def ense attorney was busy representing hinself and his office.
This conflict was caused by counsel’s deceit and
i naction,

resulting in an “irreconcilable conflict,” See Brown v.

Craven, 424 F.2d 1166, 1169-1170 (9'M Cir. 1970); and an

apparent “mal practice conflict of interest,” see United States

v. Ellison, 798 F.2d 1102, 1106-1107 (7" Cir. 1986), and

73



United States v. Sanchez-Barreto, 93 F.3d 17, 20-22 (1st Cir.
1996) .

M. Elledge is entitled to a new resentencing with

conflict-
free counsel

ARGUMENT |V
EXCESSI VE SECURI TY MEASURES AND SHACKLI NG VI OLATED
MR. ELLEDGE' S DUE PROCESS RI GHTS. THI' S VI OLATI ON
CONTI NUED | N POST- CONVI CTI ON WHEN THE PROSECUTOR
ATTEMPTED TO TAI NT THE PROCEEDI NGS W TH FEARS OF
LAX SECURI TY.

Before the State and the defense rested their cases
during M. Elledge’ s resentencing, an arnmed deputy wal ked into
t he
courtroom \While the trial court noted that arned deputies
regularly walk into the courtroom the one in Judge G een’s
courtroom was not there at anyone’s request (R 2696-2697).
The defense attorney noted for the record that the deputy was
standing in the courtroomwth his arnms crossed and di spl ayed
hi s weapon. The defense attorney said he was brandi shing a
weapon while in uniformand the attorney noved for a mstri al
(R 2697).

The trial judge excused the jury (R 2702) to hear the
def ense notion for mstrial. Before taking testinony, the
trial court on the record said:

The Court: Excuse me. We have been working with
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this jury | believe this is the ninth
day and there has been very bri ef
occasi ons over the nine day period

t hat uni formed deputies who are
assigned to the courthouse security
di vi sion have as they do on every day
in each and every courtroomin the
Broward County Courthouse entered the
back of the courtroom and stayed there
for a matter of a couple of m nutes
and then left. And that is the
routine practice of the Sheriff’s
Departnment in Broward County.

There is no reflection on this trial,
no reflection on any trial that’s

bei ng

conducted. Those deputies are not
present at the behest of the Court,
but are conducting routine security of
the court — of each courtroomin the
court house.

And the reason why | point that out as
significant is that the uniform deputy
to which M. Laswell has nmade a notion
for mstrial on behalf of M. ElIedge
today is no different perhaps from

uni form deputi es who may have had
entered over the | ast nine days and
stated in the back of the courtroom
for a mniml anount of tinme, anywhere
fromone to say four or five m nutes,
and then left. So they are no
attraction to anyone other than
soneone who cones and goes.

M. Elledge also noted for the record:

For days |I’ve sit and |I’ve watched
this deputy here and the deputy in the
back of the courtroom when they are
sitting up by the jury box wearing a
hol ster on their foot. Though they
are in plainclothes uniform they are
still brandi shing a weapon that’s
where it’'s visible to the jury
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insinuating and inferring by the
presence of a weapon itself that |I'm
dangerous. This is prejudicial,

hi ghly prejudicial and in violation of
Estelle v. WIllianms.

(R. 2705-2706) .

The trial court took testinony from Deputy Russell Dennis
Cracraft of the Broward County Sheriff’s Departnment, who
testified that he had been present in plain clothes throughout
M. Elledge’s trial. He said that he conceal ed weapons in two
ways — one was inside a 12-inch boot, which was covered by
trousers. At other times, he carried a gun in a waist hol der,
whi ch was covered by a jacket or vest. He said that
t hr oughout the proceedings, there were two plain-clothes
deputies assigned to the courtroom (R 2706-2708).

The trial court also heard testinony from Deputy Thomas
Breward of the Broward County Sheriff’'s Departnent. He also
was assigned in plain clothes and was stationed in the rear of
the courtroom (R 2709). He testified that at no time did he
display a firearmor holster to the jury (R 2709).

M. Elledge argued that on two occasi ons, he saw Deputy
Breward sitting with his |l egs crossed and the ankl e hol ster
strapped to his ankle. M. Elledge saw it and is sure the
jurors saw it as well (R 2709).

The deputy repeatedly said the jury never saw his ankle
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hol ster, but M. Elledge asked if he wore an ankl e hol ster.
Deputy Breward said yes. M. Elledge asked if Deputy Breward
wore | ow quarter shoes. The deputy responded yes. Deputy
Breward said he never sat in front of the jury — always in the
back behi nd several rows of benches and spectators (R 2710).
He testified that he never brandished a gun as the jury cane
in (R 2710). It is unclear how M. Elledge could have known
Deputy Breward was wearing an ankle hol ster unless he saw it
fromthe defense table, which was not far fromthe jury box.
Thus, if M. Elledge could see it, it’s probable that the jury
could see it, too.

The trial court said that before jury selection began, he
di scussed with the parties how security would be provided.
The judge determ ned that M. Elledge would not need to be
shackled (R 2713). The trial judge denied the notion for
mstrial.

The trial court erred in his decision. The judge never
i nqui red of the jurors whether they had seen the officers
brandi shi ng weapons. The defense also failed to request that
the jurors be questioned individually as to whether they saw
the deputies with their guns and what inpact it had on them
Trial counsel was ineffective for failing to request to

guestion the jurors in this case.
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Even in post-conviction, when no jury was present, the
prosecutor again told the court that she was concerned about
security and felt threatened because “This man has been
convicted or commtted a triple homcide. This is not enough
security.” (PC-R at 4). Before the evidentiary hearing
began, the prosecutor asked the judge for additional security
in the courtroom because she said that one court deputy and
one armed deputy in the courtroomwas insufficient (PC-R at

4) .

The trial court said he had no authority to order
addi ti onal deputies into the courtroom He also said that he
received no information that M. Elledge was a specific threat
or was a heightened security risk (PC-R at 6). The court
noted that M. ElIl edge was shackl ed, but defense counsel asked
t hat he be uncuffed so that he could take notes of the
pr oceedi ngs.

The trial court said he could send M. Elledge back to
the Broward County Jail until the prosecutor was satisfied
with the I evel of security in the courtroom but the judge
refused to do so and the evidentiary hearing proceeded. The
prosecutor noted her objection for the record (PC-R at 4-6).

Neither at trial or in post-conviction, did M. ElIl edge
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make
statenments to | aw enforcenment or court personnel to cause them
to believe that he would be a danger to them or others.

At trial, the court failed to consider alternative
restraints, as the court is required to do. The trial court
never “polled the jurors to determ ne whether any of them
woul d be prejudiced by the fact that the defendant was under

restraints.” Wodard v. Perrin, 692 F. 2d 220, 222 (1st Cir.

1982). See also Bowers v. State, 507 A .2d 1072, 1081 (M.

1986) (voir dire adequate to screen out one juror who indicated

shackling would influence him. Simlar to Elledge v. Dugger,

823 F. 2d 1439 (11t" Cir. 1987), the trial court also gave no

specific cautionary instruction. See, e.g., Billups v.

Garrison, 718 F. 2d 665, 668 (4'" Cir. 1983); Commonwealth v.

Brown, 364 Mass. 471, 305 N.E. 830, 834 (Mass. 1973).
Excessive security perneated the entire capital trial
proceedi ngs. Police presence perneated the courtroom The
overall effect was to taint the process and give the jury and
the judge the inmpression of M. Elledge's future
dangerousness, to M. Elledge's substantial prejudice. The
excessive police presence stripped M. Elledge's trial of any
fairness. M. Elledge was prejudiced as a result and is

entitled to relief. To the extent that trial counsel failed
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to request an opportunity to question jurors the about the
excessive security neasures, M. Elledge was afforded
ineffective assistance. Relief is warranted.
ARGUMENT V
KEEPI NG A DEATH- SENTENCED | NDI VI DUAL ALI VE ON
DEATH ROW FOR NEARLY 30 YEARS CONSTI TUTES

CRUEL AND UNUSUAL PUNI SHVENT |I'N VI OLATI ON
OF THE EI GHTH AMENDMENT.

Lengt hy confinenment on death row, particularly when the
delay is not caused by the defendant, constitutes cruel and
unusual punishment: "After such a delay, an execution may
wel |l cease to serve the legitimte penol ogi cal purposes that
ot herwi se provi de a necessary constitutional justification for

the death penalty." Elledge v. Florida, 119 S. Ct. 366

(1998) (J. Breyer dissent). See also Lackey v. Texas, 115 S.

Ct.1421 (1995)(J. Stevens, respecting denial of certiorari).

M. Elledge s prolonged stay on death row made it
difficult, it not inpossible, to find mtigating w tnesses
twenty-five years after the crinme occurred. The trial court
erroneously said that these difficulties “are primarily due to
the defendant’s lifestyle prior to his 1974 arrest in

Florida.” (R 3021).10 The trial court failed to correctly

10

The trial court found that while M. Elledge’s | egal team had
difficulty in finding witnesses to testify about his social
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state that M. Elledge’ s |lengthy stay on death row has

everything to do with State m sconduct and the State’s

repeated inability to prosecute M. Elledge in a fair and
i mpartial way.

M. Ell edge has been subjected to prol onged isolation and
enforced idl eness, which has added to a bleak quality of life
on death row. The result has been human storage. M. Elledge
has been kept alive only to be killed. Preserving bodies

wi t hout regard for quality of human life is cruel and unusual

puni shment. See, Robert Johnson, Death Wrk, A Study of the

Mbdern Executi on Process, 1990.

M. Ell edge has been warehoused for nearly thirty years.
| f “persons who have been sentenced to death have to wait for
| ong periods before they know whet her the sentence will be
carried out or not” and “if the uncertainty...|lasts several
years...the psychol ogi cal effect my be equated with severe
mental suffering, often resulting in serious physical
conplaints...it may be asked whether such a situation is
reconcilable with the required respect for man’s dignity and
physi cal and nental integrity.” Amnesty International, \Wen

the State Kills...The Death Penalty: A Human Ri ghts |ssue,

hi story and background, the court blamed M. Elledge and his
“l'ifestyle prior to his 1974 arrest in Florida” for the |ack
of mtigation in his case (R 3760).
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(Amesty International Publication, 1989).

The State has been unrelenting in its efforts to execute
M. Elledge. That effort, however, was never intended to | ast
thirty years. “The cruelty of capital punishment |ies not
only in the execution itself and the pain incident thereto,
but also in the dehumani zing effects of the |engthy
i nprisonment prior to execution during which the judicial and
adm ni strative procedures essential to due process of |law are
carried out. Penologists and nental experts agree that the
process of carrying out a verdict of death is often so
degradi ng and brutalizing to the human spirit as to constitute

psychol ogical torture.” People v. Anderson, 6 Cal. 3d 628, 649

(1972). See also, Furman v. Georgia, 408 U S. 238

(1972) (Brennan, J., concurring) “‘[T]he prospect of pending
execution exacts a frightful toll during the inevitable |ong
wait between the inposition of sentence and the actual

infliction of death.” See also Knight v. Florida, 528 U.S.

990, 993-999 (1999)(Breyer, J., dissenting from deni al of

certiorari) and Foster v. Florida, 537 U S. 990, 991-992
(2002) (Breyer, J., dissenting fromdenial of certiorari). M.

Elledge is entitled to relief.

ARGUMENT VI
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MR. ELLEDGE’ S LENGTHY CONFI NEMENT VI OLATES
| NTERNATI ONAL LAW

Because of the I ong del ay between sentencing and
execution
and the condition in which M. Elledge is housed, execution of
t he death penalty in this case and in Florida constitutes
“cruel, inhuman or degrading treatnment or punishment” in
violation of Article VIl of the International Covenant on
Civil and Political Rights (“ICCPR")
The United States Senate has said it “considers itself
bound
by Article VII to the extent that “cruel, inhuman or degrading
treatment or punishnent” neans that cruel and unusual
puni shnment prohibited by the Fifth, Eighth and/or Fourteenth
Amendnments to the Constitution of the United States.”

Soering v. United Kingdom 11 Eur. H R Rep. 439 (1989),

held that the extradition of a capital defendant to the United
States would violate Article 3 of the European Convention on
Human Ri ghts because of the risk of delay before execution
Article 3 prohibits “inhuman or degrading treatnent or

puni shnent.” The Scering court held that “the very long tinme
on death row in such extrenme conditions, with the ever present
and mounti ng angui sh of awaiting execution of the death

penal ty, and the personal circunmstances of the applicant.”
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The European Court based its conclusion on a finding

t hat,
in the average case, “before being executed, condemed
prisoners in Virginia spent an average of 6-8 years on death

row, enduring angui sh and nmounting tension...” It also
recogni zed “that the machinery of justice....is itself neither
arbitrary nor unreasonable, but, rather, respects the rule of
| aw and affords not inconsiderable procedural safeguards to
the defendant in a capital trial.”

Courts of other nations have found that del ays of 15

years or | ess can render capital punishment degrading,

shocking or cruel. See, Pratt v. Attorney CGeneral for Janmmica

(1994) 2 AAC 1, 29, 33, FAI ER 769, 783, 786 (P.C. 1993)
(en banc) (U. K. Privy Council).

The Suprene Court of Canada held that the potential for
| engthy incarceration before execution is “a rel evant
consi deration” when determ ning whether extradition to the

United States violates principles of “fundanental justice.”

United States v. Burns, (2001) 1 S.C. R 283, 353, P123.

M. Ell edge has endured an extraordinarily | ong
confinement under sentence of death that extends from when he
was a young man to his late mddle age. This confinenent has

resulted partly fromthe State’ s repeated procedural and
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substantive errors. This is both cruel and unusual

puni shnment. M. Elledge is entitled to relief.

ARGUVMENT VI |

THE TRI AL COURT ERRONEQOUSLY | NSTRUCTED
THE JURY ON THE STANDARD BY VWHICH | T MJST
JUDGE EXPERT TESTI MONY. THE JURY MADE
DECI SI ONS OF LAW THAT WERE W THI N THE
PROVI NCE OF THE COURT I N VI OLATI ON OF THE
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.

The trial court instructed the jury on expert w tnesses
as foll ows:

Expert witnesses, as | previously told you are
li ke other witnesses with one exception, the | aw
permts they are |ike other wi tnesses, with one
exception - the law permts an expert witness to
give his or her opinion.

However, an expert's opinion is only reliable
when given on a subject about which you believe that
person to be an expert.

Li ke other w tnesses, nenbers of the jury, you
may believe or disbelieve all or any part of an
expert's testinony.

(R 2869) (enphasi s added).
This instruction was an erroneous statenent of |law.  The
deci si on whether a particular witness is qualified to give

expert testinony is left to the trial judge alone. Ramrez v.

State, 651 So. 2d 1164 (Fla. 1995) (citing Johnson v. State,

393 So. 2d 1069, 1072 (Fla. 1980), cert. denied, 454 U S. 882
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(1981)). The trial court’s instruction permtted the jury to
deci de whether the experts were experts in the field in which
the court had already qualified those persons. |In this

i nstance, the experts were defense nental health experts
Schwartz and Caddy and State nental health expert, Harley
Stock (R 1540; 2183). |In addition to judging the experts’
credibility, the jury was pernmitted to judge these experts’
expertise.

During closing argument, the prosecution enphasized this
point in challenging the qualifications of the defense
experts. The court accepted Drs. Schwartz and Caddy as
qualified to give opinion testinony about psychol ogy. Yet,
during closing argunent, the state suggested the jury was not
required to accept the defense expert’s qualifications: The
state said,

Look at the credibility of the w tnesses
(Drs. Caddy, Schwartz and Stock) and you
can gi ve what wei ght you feel these

W t nesses deserve.

(R 2816-2817).

...S0 you have to | ook at what the expert
has to say and how experi enced and how
effective they are in their trade. But |
submt to you that again that actions speak

| ouder than words.

(R 2817).
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The erroneous jury instruction about experts supported
the state's argunment that the jury was allowed to reject the
experts’ qualifications.

The United States Constitution, through the Sixth
Amendnent right to conpul sory process and confrontation, and
t hrough the Fourteenth Amendnent right to due process,
guarantees crim nal defendants "a neani ngful opportunity to

present a conplete defense.” Crane v. Kentucky, 476 U.S. 683,

690 (1986)(citing California v. Tronbetta, 467 U S. 479, 485

(1984)). See also Ake v. Okl ahoma, 470 U.S. 68, 76 (1985). By
provi ding funds for experts, the courts have acknow edged t hat
experts are indispensable in presenting a defense. See Ake;

McFarland v. Scott, 114 S. Ct. 2568, 2571-72 (1994).

By permtting the jury to accept or reject an expert’s
qualification in a field, the instruction allowed the jury to
reject the defense experts without a |l egal basis for doing so.

See Strickland v. Francis, 738 F.2d 1542, 1552 (11t" Cir.

1984).

Trial counsel failed to object to this instruction,
rendering his performance deficient. The instruction violated
M. Elledge's right to present a defense as guaranteed by the
Si xth, Eighth and Fourteenth Amendnents. M. Elledge is

entitled to relief.
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ARGUMENT VI | |
MR ELLEDGE IS I NSANE TO BE EXECUTED
M. Elledge is insane to be executed. 1In Ford v.

Wai nwright, 477 U.S. 399 (1986), the United States Suprene

Court held that the Ei ghth Anendnment protects individuals from
the cruel and unusual punishnment of being executed while

i nsane. M. Ell edge does not at present have access to facts
to plead this claimin further detail. However, he raises
this claimto exhaust state renedies and to preserve the claim
for review in future proceedings and in federal court. See

Stewart v. Martinez-Villareal, 118 S.Ct. 1618 (1998).

Accordingly, M. Elledge nust raise this issue in the instant
appeal .
ARGUMENT | X

MR, ELLEDGE IS DENI ED HI S FI RST, SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON AND THE CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON AND

| S DENI ED EFFECTI VE ASSI STANCE OF COUNSEL
BECAUSE OF THE RULES PROHI Bl TI NG MR.

ELLEDGE’ S LAWERS FROM | NTERVI EW NG

JURORS TO DETERM NE | F CONSTI TUTI ONAL

ERROR WAS PRESENT

The ethical rule that prevents M. Elledge from
i nvestigating clainms of jury m sconduct or racial bias that

may be inherent in the jury's verdict is unconstitutional.
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Under the Fifth, Sixth, Eighth and Fourteenth Amendnents
M. Elledge is entitled to a fair trial and sentencing. His
inability to fully explore possible m sconduct and bi ases of
the jury prevent himfromfully showi ng the unfairness of his
trial. M sconduct nmay have occurred that M. ElIl edge can only

di scover through juror interviews Cf. Turner v. Louisiana, 37

U S. 466 (1965); Russ v. State, 95 So. 2d 594 (Fla. 1957).

Rul e 4-3.5(d)(4), Rules Regulating the Florida Bar, is
invalid because it is in conflict with the First, Fifth,
Si xth, Eighth and Fourteenth Amendnents to the United States
Constitution. It unconstitutionally burdens the exercise of
fundamental constitutional rights. M. ElIledge should have
the ability to interview the jurors in this case. Yet, the
attorneys statutorily mandated to represent him are prohibited
fromcontacting them The failure to allow M. Elledge the
ability to interview jurors is a denial of access to the
courts of this state under article |, section 21 of the
Florida Constitution. Rule Regulating the Florida Bar 4-
3.5(d)(4) is unconstitutional on both state and federal
grounds.

Shoul d this Court uphold Rule 4-3.5(d)(4), an individual
who is not restricted by the rule fromcontacting jurors

shoul d be appointed to assist M. Elledge. Social scientists
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are avail abl e who coul d conduct this research and assist M.
El | edge.

M. Elledge nust be permtted to interview the jurors who
acted as co-sentencers in his case. M. Elledge may have
constitutional clains for relief that can only be discovered
t hrough juror interviews. However, M. Elledge is
i ncarcerated on death row and is unable to conduct such
interviews. He has been provided counsel who are nenbers of
the Florida Bar. Rule 4-3.5(d)(4), Rules Regulating the
Fl ori da Bar, precludes counsel fromcontacting jurors and
conducting an investigation into constitutional clains that
woul d be di scovered through interviews.

M. Elledge’s trial and jury were beset with influences
that were significantly prejudicial. Even before the trial
started, one nember of the venire suggested to others that M.
El | edge ought to be killed and the proceedi ngs were a waste of
time (R 320). A deputy confirnmed that statenments such as
“we’ll just fry the guy” were being made (R 332). The man
apparently spoke with several potential jurors who were al
tal king about it (R 335). The defense noved for a mstrial
(R 341). The court asked whi ch panel nenbers heard the
comments. About 8-10 jurors heard the comments. The trial

court questioned nine potential jurors. WMany of them
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descri bed joking and sarcasmas to why it took nineteen (19)
years and M. Elledge shoul d have been executed | ong ago. (R
349-385). Trial counsel argued that the entire panel was
tainted. The court denied the defense notion. The court

rul ed that the panel was not tainted, that a few individuals
made conmments and the court will excuse two of the panel
nmenbers (R 388).

In another incident, after the State rested its case,
but m dway through the defense case, a Mam Herald article
appeared about M. Elledge (R 2045). The trial court asked
if any juror read the paper. Two jurors responded, Linda
Church and Jean Tillman. Both wonen said they saw the
headl i nes and the photo, but did not read the article. (R
2047- 2053) .

The defense asked that the two jurors be renoved and

noved
for a mstrial. (R 2106-2110). The defense sought to renpve
Ms. Church. The trial court renoved her (R 2110). The
trial court told the remaining jurors that Ms. Church was
renoved because she did not abide by the court’s request not
to read or be influenced by anything (R 2157).

I n another unrelated incident, a cartoon appeared on the

bul l etin board outside the courtroom where M. Elledge was
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tried. It was a colored cartoon of a bird swallow ng a frog.
The frog is holding onto the bird s neck and the witing says,
“Don’t ever give up.” M. Elledge requested that the jury be
asked if they saw the cartoon. Both the defense attorney and
the state did not want the jurors questioned (R 2731). The
trial court asked the jurors again about the Novenber 15 M am
Herald article. M. Tillman said she saw it, but had not

di scussed it with the other jurors.

Three jurors said they saw the bulletin board outside the
courtroom-- Tillman, Slaton and Davison. Each of the jurors
said nothing they saw on the bulletin board would influence
their decision (R 2792-2796). Defense attorney Laswell said
he did not want to question any nore jurors. His client, did,
however. The trial court said, “the jurors won't be affected
by what they saw.” (R 2798). M. Elledge noved for a
mstrial. The trial court denied the notion, stating that
there is no evidence to support such a notion. The trial
court said the illustration had nothing to do with the case;
M. Elledge’s nane was not on it and the jurors have been
questioned. (R 2800).

Vet her the illustration referred to M. Elledge’s trial

or

another trial in the courthouse, the prejudicial effects on
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M. Elledge’s jury were the same. \Whether these or other
matters inproperly influenced the jury is subject to
specul ati on because an adequate inquiry and investigation did
not have not occur.

M. Ell edge seeks to have this Court declare rule 4-
3.5(d)(4), Rules Regulating the Florida Bar, unconstitutional
and allow his |egal representatives to conduct discrete,
anonynous interviews with the jurors who sentenced himto
death. In the alternative, M. Elledge asks that the Court
appoi nt researchers not restricted by Rule 4-3.5(d)(4) to
conduct juror interviews for the purpose of determ ning
whet her overt acts or external influences contributed to his
conviction and verdict of death.

ARGUMENT X
MR. ELLEDGE |S | NNOCENT OF THE DEATH PENALTY

Where a person is sentenced to death and can show

i nnocence of the death penalty, he is entitled to relief for

constitutional errors that resulted in a sentence of death.

Sawyer v. Wiitley, 112 S. C. 2514 (1992). Innocence is a
claimthat can be presented in a notion pursuant to Rule

3.850. Johnson v. Singletary, 612 So.2d 575 (Fla. 1993);

Jones v. State, 591 So.2d 911 (Fla. 1991). This Court has

recogni zed that innocence of the death penalty constitutes a
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claim Scott v. Dugger, 604 So.2d 465 (Fla. 1992).

| nnocence of the death penalty is shown by denonstrating
i nsufficient aggravating circunmstances so as to render the
i ndi vidual ineligible for death under Florida law. In this
case, the trial court relied upon the foll owi ng aggravating
circunstances to support the sentence:

S The defendant was previously convicted of another
capital felony or of a felony involving the use or
threat of violence to the person.

S A capital felony was committed while the defendant
was engaged in the comm ssion of or attenpt to
comm t, or

escape after committing a rape (sexual battery).

S The capital felony was commtted for the purpose of
avoi ding or preventing a |lawful arrest.

S The capital felony was especially heinous, atrocious
or cruel.
(R 3749-53).

Conversely, the court found none of the statutory
mtigating circunstances were proven by a preponderance of the
evi dence.

As for non-statutory mitigating circunstances, the court
found that M. Ell edge was raised under difficult
circumnmstances and that his parents were al coholics. His
not her inflicted physical abuse on her children, and her

children were often the target of her anger and abusive
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discipline. M. Elledge’s parents were poor and noved
frequently.

The court found that while M. Elledge had a difficult
and abusive life, the court gave this non-statutory mtigating
factor little weight (R 3762). The court also found that as
non-statutory aggravating factors that M. ElIl edge had shown
little or no renorse and failed to present evidence of a good
prison record. Moreover, the trial court found that while M.
El l edge’s legal team had difficulty in finding witnesses to
testify about his social history and background, the court
bl amed M. Elledge and his “lifestyle prior to his 1974 arrest
in Florida” for the lack of mtigation in his case (R 3760).

The jury instructions on aggravating circunstances were
erroneous, vague, and failed to adequately channel the
sentenci ng discretion of the jury or genuinely narrow the
cl ass of persons eligible for the death penalty.

Additionally, the trial court erred in stating in his
sentencing order that Dr. Caddy did not opine that M. ElIIledge
was not under the extrenme nental or enotional disturbance when
the commtted the nurder of Margaret Strack. This
m sstatement was not harm ess error. This was a substanti al
m stake that involved a critical expert witness and a nental

health mtigating factor. The trial court’s m staken notion
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cannot be characterized as “harm ess,” Elledge v. State, 706

So. 2d 1340, 1349 (Fla. 1997)(Anstead, J., concurring in part
and dissenting in part).

Moreover, M. Elledge’'s death sentence is
di sproportionate. In Florida, a death sentenced individual is
rendered ineligible for a death sentence where the record
establishes that the death sentence is disproportionate. See

Tillman v. State, 591 So.2d 167 (Fla. 1991). This

proportionality reviewis not limted by the aggravating and
mtigating circunmstances, rather it enconpasses the "totality

of the circunstances.” Tillman, 591 So.2d at 169, citing

Porter v. State, 564 So.2d 1060, 1064 (Fla. 1990)[citations

omtted]. M. Elledge is entitled to relief.
ARGUMENT Xl
FLORI DA' S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLI ED
IN THIS CASE BECAUSE | T FAILS TO PREVENT THE
ARBI TRARY AND CAPRI Cl OQUS | MPOSI TI ON OF THE
DEATH PENALTY, AND I T VI OLATES THE

CONSTI TUTI ONAL GUARANTEES OF DUE PROCESS
AND PROHI BI TI NG CRUEL AND UNUSUAL PUNI SHMENT.

Fl orida's capital sentencing schene denies M. Elledge
his right to due process of |aw, and constitutes cruel and
unusual punishnment on its face and as applied in this case.

Florida's death penalty statute is constitutional only to the
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extent that it prevents arbitrary inposition of the death
penal ty and narrows application of the penalty to the worst

of fenders. See Proffitt v. Florida, 428 U.S. 242 (1976). The

Florida death penalty statute, however, fails to neet these
constitutional guarantees, and therefore violates the Eighth
Amendment to the United States Constitution.

Florida s capital sentencing statute fails to provide any
standard of proof for determ ning that aggravating

ci rcunst ances "outweigh" the mtigating factors, Millaney v.

W [ bur, 421 U.S. 684 (1975), and does not define "sufficient
aggravating circunstances." Further, the statute does not
sufficiently define for the consideration each of the

aggravating circunstances listed in the statute. See Godfrey

v. Georgia, 446 U S. 420 (1980). These deficiencies lead to

the arbitrary and capricious inposition of the death penalty
and violate the Eighth Amendnent to the United States
Consti tution.

Florida' s capital sentencing procedure does not have the
i ndependent re-wei ghing of aggravating and mtigating

circunstances required by Proffitt v. Florida, 428 U. S. 242

(1976).
The aggravating circunstances in the Florida capital

sentenci ng statute have been applied in a vague and
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i nconsi stent manner, and juries receive unconstitutionally
vague instructions on the aggravating circunstances. See

Godfrey v. Georgia; Espinosa v. Florida, 112 S. Ct. 2926

(1992).

Florida |law creates a presunption of death if a single
aggravating circunstance is found. This creates a presunption
of death in every felony nurder case, and in nearly every
premedi tated nurder case. Once an aggravating factor is
found, Florida | aw provides that death is presuned to be the
appropriate puni shnent, which can only be overconme by
mtigating evidence so strong as to outwei gh the aggravati ng
factor. This systematic presunption of death does not satisfy
the Eighth Amendment's requirenent that the death penalty be

applied only to the worst offenders. See Furman v. Geordgi a,

408 U.S. 238 (1972); Jackson v. Dugger, 837 F.2d 1469 (11th

Cir. 1988).

Because of the arbitrary and capricious application of
Florida's death penalty, the statute as it exists and as
applied is unconstitutional under the Eighth and Fourteenth
Amendments to the United States Constitution.

“...[Dlespite the effort of the States and courts to
devi se legal fornulas and procedural rules to nmeet this

daunting chall enge, the death penalty renmains fraught with
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arbitrariness, discrimnation, caprice, and m stake."

Bl ackmun di ssenting, Callins v. Collins, 114 S. Ct. 1339

(1994).

"No matter how narrowy the pool of death-eligible
def endants is drawn according to objective standards, Furnman's
prom se still will go unfulfilled so |long as the sentencer is
free to exercise unbridled discretion within the small er group
and thereby to discrimnate....[T]he death penalty cannot be
adm nistered in accord with our Constitution.” 1Id..

In view of the arbitrary and capricious application of
t he death penalty under the current statute, the
constitutionality of Florida’s death penalty statute is in
doubt. The Florida death penalty statute on its face and as
applied is unconstitutional under the Eighth and Fourteenth
Amendnments to the United States Constitution and Article I,
Section 17 of the Florida Constitution. M. Elledge is

entitled to relief.

ARGUMENT Xl |
FLORI DA' S DEATH PENALTY PERM TS CRUEL AND UNUSUAL PUNI SHVENT
Florida's death penalty statute denies M. Elledge his

right to due process of |aw and constitutes cruel and unusual
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puni shnent on its face and as applied to this case. Execution
by el ectrocution and/or lethal injection constitutes cruel and
unusual puni shment under the constitutions of both Florida and
the United States. M. Elledge hereby preserves argunents as

to the constitutionality of the death penalty, given this

Court's precedents.
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ARGUMENT XI | |

THE HEARI NG COURT ERRED I N FAILING TO
CONDUCT A CUMJULATI VE ERROR ANALYSI S.

Al t hough the facts underlying M. Elledge s argunent are

rai sed under alternative |legal theories -- i.e., Brady,
G glio, and ineffective assistance of counsel, -- the

cunul ative effect of those facts in light of the record as a
whol e must be assessed. Not only nust this Court consider M.
Ell edge’s claims in light of the record as a whole, but it
al so nmust consider the cunul ative effect of the evidence that
M. Elledge’s jury never heard. The hearing court, however,
failed to conduct such a cumul ative error anal ysis.
Materiality of evidence not presented to the jury nust be
considered "collectively, not itemby-item" Kyles v.

Whitley, 514 U S. 419, 436 (1995); Young v. State, 739 So.2d

553, 559 (Fla. 1999). The analysis is whether "the favorable
evi dence could reasonably be taken to put the whole case in
such a different light as to underm ne confidence in the
verdict." |1d. at 1566 (footnote omtted).

I n Lightbourne v. State, 742 So. 2d 238 (Fla. 1999), this

Court explained the analysis to be used when eval uating a
successive notion for post-conviction relief:

In this case the trial court concluded that
Carson's recanted testinony woul d not probably
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produce a different result on retrial. |In making
this determ nation, the trial court did not consider
Emanuel 's testinmony, which it had concl uded was
procedurally barred, and did not consider Carnegia's
testinmony froma prior proceeding. The trial court
cannot consi der each piece of evidence in a vacuum
but nmust |look at the total picture of all the

evi dence when making its decision.

When rendering the order on review, the trial
court did not have the benefit of our recent
decision in Jones v. State, 709 So. 2d 512, 521-22
(Fla.) cert. denied, 523 U S. 1040 (1998), where we
expl ai ned that when a prior evidentiary hearing has
been conducted, "the trial court is required to
‘consider all newly discovered evidence which would
be admi ssible' at trial and then evaluate the
"wei ght of both the newly discovered evidence and
the evidence which was introduced at the trial'" in
det erm ni ng whet her the evidence woul d probably
produce a different result on retrial. This
cunmul ative anal ysis nust be conducted so that the
trial court has a "total picture"” of the case. Such
an analysis is simlar to the cunul ative anal ysis
t hat nmust be conducted when considering the
materiality prong of a Brady claim See Kyles v.
Wiitley, 514 U S. 419, 436 (1995).

Li ght bourne, 742 So. 2d at 247-248(enphasis added)(citations

omtted). See also, Roberts v. State, SC92496 (Fla. Decenber

5, 2002) (Order Remandi ng for Evidentiary Hearing).

The “total picture” in M. Elledge’ s case is one of
prosecutorial m sconduct for w thholding information that
shoul d have been presented to the defense. This picture also
consists of a trial attorney who failed to learn of the
withheld information and failed to provide his client with

effective assistance of counsel and conflict-free
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representation.

The State hid evidence fromthe defense, clainmed it was
exenpt, and then pulled it out and used it during the cross
exam nation of the defense expert. The State’'s vendetta
against Dr. Lewis, borne of its perception of past wongs, has
no place in the courts of law. Neither does the conflict of
i nterest between defense counsel and M. Elledge, the
i neffective assistance of counsel, the shackling of M.

Ell edge in front of the jury, the jury m sconduct or the
hol ding of M. ElIledge on death row for 30 years.

W t hhol di ng evidence to cross examne Dr. Lewi s was
unet hical and inproper. M. Elledge is fighting for his |ife,
while the State continues al nost 30 years after the crine to
play a shell ganme with the evidence, hoping the trial court
and this Court will condone or overlook its behavior. The |aw

is clear. Under Lightbourne and Roberts, this Court nust

review all of the evidence to see what inpact the disclosure
of the Brady and G glio information has on the resentencing
pr oceedi ng.

M. Elledge is entitled to a new resentencing.

CONCLUSI ON

M. Elledge submts that he is entitled to a new

resentencing proceeding. To the extent that relief is not
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granted on issues on which the lower court did rule, M.
El | edge requests that the case be remanded so that ful

consi deration can be given to his other clains.
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