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I N THE SUPREME COURT OF FLORI DA

FRANK M TCHELL,

Petitioner,
V. : CASE NO. SC03-1210
STATE OF FLORI DA,

Respondent .

/

PETI TIONER' S BRIEF ON THE MERI TS

PRELI M NARY STATENMENT

Petitioner was the respondent in the Civil Division of
the Circuit Court of the Second Judicial Circuit, in and for
Leon County, Florida, and the appellee in the District Court
of Appeal, First District. Respondent was the prosecution and
appellant in the | ower courts. The parties will be referred
to as they appear before this Court.

Reference to the record on appeal shall be by the letter
“R" foll owed by the page nunber. References to the
suppl enmental record shall be by the letters “SR’ foll owed by
t he page nunber.

References to the Appendix shall be by the letter “A”

foll owed by the page nunber.



STATEMENT OF THE CASE AND FACTS

On Decenber 10, 2001, an anended petition for comm tnent
as a sexually violent predator was filed against Petitioner.
(SR 1-11)

Petitioner filed a notion to disnmiss the petition and
vacate the order determ ning probable cause because the tri al
court was without subject matter jurisdiction to try him under
the Jimmry Ryce Act, in that his nost recent prior term of
prison comm tnment was not for a sexually violent offense. (R
1-18) After a hearing, the trial court granted the notion and
entered an order dism ssing the petition for |ack of
jurisdiction. (Al)

Respondent filed a notice of appeal and its reliance on
the automatic say pending appeal provision of Florida Rule of
Appel | ate Procedure 9.310(b)(2). Petitioner filed a notion in
the trial court to vacate the Respondent’s reliance on the
automati c stay pendi ng appeal provision. Wthout a hearing,
the trial court denied Petitioner’s notion to vacate the
automatic stay. (A2)

Petitioner then filed a notion for review of the order
denying the notion to vacate the automatic stay in the First
District Court of Appeal contending that the trial court erred
in denying his notion to vacate the stay because, while the

comm tment of sexually violent predators under the Jimy Ryce



Act has been deened to be civil in nature, such conmm tnment
during the pendency of the state’ s appeal constitutes a
serious deprivation of liberty interests. In State v.
Mtchell, 848 So.2d 1209 (Fla. 1st DCA 2003) (A3), the First
District held that the automatic stay provision is applicable
to civil comm tnment proceedi ngs under the Jimy Ryce Act
because they are civil proceedings. Judge Padovano di ssented
in a witten opinion. Because the majority shared the serious
concerns for due process expressed by Judge Padovano’s witten
di ssent, the follow ng question was certified to this Court as
one of great public inmportance: Whether the state is entitled
to the benefit of the automatic stay provision of Rule
9.310(b)(2) on appeal in a civil conmm tment proceedi ng brought
pursuant to Part V of Chapter 394, Florida Statutes, when the
trial court has disnissed the petition seeking commtnent.
Petitioner filed a notice to invoke this Court’s
di scretionary jurisdiction. On May 3, 2004, this Court
post poned its decision on jurisdiction and ordered briefs on

the nerits. This brief foll ows?

IOn May 6, 2004 this Court stayed the proceedings in
Mtchell v. State, Case No. SC04-368 pendi ng di sposition of
Hale v. State, Case No. SC03-166 which is now pending in this
Court. Petitioner is seeking review of the First District’s
decision on the nerits in State v. Mtchell, 866 So.2d 776
(Fla. 1st DCA 2004) wherein the First District reversed the
trial court’s order dism ssing the petition for |ack of
jurisdiction but certified the followi ng question to this

3



SUMVARY OF THE ARGUNMENT

While the civil comm tnment of sexually violent predators
under the Jinmmy Ryce Act has been deenmed to be civil in nature
and that the rules of civil procedure apply, it is apparent
that no one, including the Appellate Rules Committee, could
contenpl ate the serious deprivation of liberty that would
ensue by the state’'s nmere filing of a notice of reliance upon
the stay pending review provision of Florida Rule of Appellate
Procedure 9.310(b)(2). Historically, an appeal by a public
agency that stays the performance of the order being appeal ed
was adopted to protect the public treasury from paynment of an
appeal bond premum In the cases that the automatic stay was
meant to apply, liberty interests were not at stake. Here,
they are. This Court has stated that civil conm tnent
proceedi ngs involve a serious deprivation of |iberty and such
proceedi ngs nust conmply with the due process clauses of the
Florida and United States Constitutions. |In determ ning
whet her to inpose a stay, courts | ooked to determ ne whet her
the parties seeking the stay are likely to ultimately prevail

on the merits and whether there is a |likelihood of irreparable

Court as one of great public inportance: Does the Ryce Act
require that the current incarceration be for sexually violent
of f ense.



harmto the party seeking the stay and virtually no harmto
accrue to the respondi ng party.

In the instant case, there is no reason to believe that
the state is likely to prevail on the nerits. Vacating the
stay woul d have caused no harmto the state, |et al one,
irreparable harm The effect of the continuing stay woul d
cause harmto the petitioner, because he would continue to
remain in custody, deprived of his liberty, even though no
proceedi ng was pendi ng agai nst him

As to the nerits, because the crimnal conviction for
whi ch Petitioner was under sentence at the time the Jimmy Ryce
petition was filed was not for a sexually notivated of fense,
Petitioner did not nmeet the statutory criteria for prosecution
under the Jimmy Ryce Act and the trial court |acked subject
matter jurisdiction to try Petitioner. Since civil
comm tments under the Jimmy Ryce Act effect liberty interests,
the | aw nust be narrowly construed and construed in a |ight
nost favorable to Petitioner. In so doing, the applicability
cl ause of the statute, Section 394.925, Florida Statutes
(2001), requires a comm tnent action to proceed foll ow ng
i nprisonment for an enunerated sexually violent offense. In
the instant case against Petitioner, the action proceeded from
his prison commtnent from convictions for non-sexual crinmes.

Therefore, the Jimmy Ryce Act does not apply to him






ARGUMENT

| SSUE |

THE FI RST DI STRI CT COURT OF APPEAL WAS | NCORRECT I N

HOLDI NG THAT THE AUTOVATI C STAY PROVI SI ON OF FLORI DA

RULE OF APPELLATE PROCEDURE 9.310(b)(2) 1S APPLI CABLE

TO ClVIL COW TMENT PROCEEDI NGS UNDER THE JI MW RYCE

ACT.

Because the issue presented by the certified question is
strictly a legal one, the standard of review is de novo.

On Decenber 10, 2001, an anended petition for comm tnent
as a sexually violent predator was filed against Petitioner.
(SR 1-11)

Petitioner filed a notion to disnmiss the petition and
vacate the order determ ning probable cause because the tri al
court was wi thout subject matter jurisdiction to try him under
the Jimmry Ryce Act, in that his nost recent prior term of
prison comm tnment was not for a sexually violent offense. (R
1-18) After a hearing, the trial court granted the notion and
entered an order dism ssing the petition for |ack of
jurisdiction. (Al)

Respondent filed a notice of appeal and its reliance on
the automatic say pending appeal provision of Florida Rule of
Appel | ate Procedure 9.310(b)(2). Petitioner filed a notion in

the trial court to vacate the Respondent’s reliance on the

automati c stay pendi ng appeal provision. Wthout a hearing,



the trial court denied Petitioner’s notion to vacate the

automatic stay. (A2)

Petitioner then filed a notion for review of the order
denying the notion to vacate the automatic stay in the First
District Court of Appeal contending that the trial court erred
in denying his notion to vacate the stay because, while the
comm tment of sexually violent predators under the Jimy Ryce
Act has been deened to be civil in nature, such conmm tnment
during the pendency of the state’ s appeal constitutes a
serious deprivation of liberty interests. In State v.
Mtchell, 848 So.2d 1209 (Fla. 1st DCA 2003) (A3), the First
District held that the automatic stay provision is applicable
to civil comm tnment proceedi ngs under the Jimy Ryce Act
because they are civil proceedings. Judge Padovano di ssented
in a witten opinion. Because the majority shared the serious
concerns for due process expressed by Judge Padovano’s witten
di ssent, the follow ng question was certified to this Court as
one of great public inmportance: Whether the state is entitled
to the benefit of the automatic stay provision of Rule
9.310(b)(2) on appeal in a civil conm tnment proceedi ng brought
pursuant to Part V of Chapter 394, Florida Statutes, when the

trial court has disnissed the petition seeking commtnent.



VWile the civil commtment of sexually violent predators
under the Jimmy Ryce Act has been deened to be civil in nature
and that the rules of civil procedure apply, it is apparent
that no one, including the Appellate Rules Commttee, could
contenpl ate the serious deprivation of liberty that would
ensue by the state’'s nmere filing of a notice of reliance upon
the state pending review provision of Florida Rule of
Appel | ate Procedure 9.310(b)(2). Historically, an appeal by a
public agency that stays the performance of the order being
appeal ed was adopted to protect the public treasury from

payment of an appeal bond premium Wait v. Florida Power and

Li ght Conpany, 353 So.2d 1265, approved in part, quashed in

part, 372 So.2d 420 (Fla. 1979). |In the cases that the
automatic stay was neant to apply to, liberty interests were
not at stake. Here, they are. This Court has stated that
civil comm tnment proceedings involve a serious deprivation of
i berty and, thus such proceedi ngs much conply with the due

process clauses of the Florida and United States

Constitutions. State v. Goode, 837 So.2d 817, 825-826 (Fla.
2002).

I n determ ning whether to inpose a stay, courts |look to
determ ne whether the party seeking the stay are likely to
ultimately prevail on the nmerits and whether there is a

i kel'i hood of irreparable harmto the party seeking the stay



and virtually no harmto accrue to the respondi ng party. See,

Oiveria v. State, 765 So.2d 90 (Fla. 4" DCA 2000); State v.

M yasat o, 805 So.2d 818, 824 (Fla. 2" DCA 2001); See al so,
Committee Notes to Rule 9.120 (Florida Rules of Appellate
Procedure). In the instant case, there is no reason to
believe that the state is likely to prevail on the nerits.
Vacating the stay woul d have caused no harmto the state, |et
al one, irreparable harm This is true because neither the
State Attorney, the Departnment of Children and Fami|ies, nor
the trial court would be deprived of jurisdiction to proceed
agai nst respondent should this Court affirmthe First District
Court of Appeal’s reversal of the trial court’s order
di sm ssing the petition for lack of jurisdiction. The effect,
however, of the continuing stay will cause harmto the
petitioner, because he will continue to remain in custody,
deprived of his liberty, even though no proceedi ng was pendi ng
against himat the time the trial court dism ssed the
petition.

As to the nerits, due to the significant and substanti al
liberty interest involved with the involuntary and indefinite
detention provided for under the Jimmy Ryce Act? with such an

i mpact on liberty interest being tantanmunt to incarceration,

2 Chapter 394, Part V, Florida Statutes (2001)

10



due process requires that the Jimmy Ryce Act’s own limtation
of its application or in other words, its jurisdiction
prerequisites, be strictly construed.

Petitioner noved to dism ss the petition and vacate the
order determ ning probabl e cause because the trial court was
wi t hout subject matter jurisdiction to try himunder the Jimmy
Ryce Act, in that his nost recent prior term of prison
comm tment was not for sexually violent offenses. (R 1-18) In
its response, Respondent nmerely argued that when Sections
394.913(1) and 394.925, Florida Statutes (2001) are read in
pari materia, the |egislature intended that the Jinmmy Ryce Act
apply to anyone that was in custody on or after the effective
date of the Act, January 1, 1999, and had been at sone tine
convicted of a sexually violent offense, as defined by Section
394.912(9), Florida Statues (2001). (R 19-21) After a hearing,
the trial court correctly entered an order dism ssing the
petition for |lack of subject matter jurisdiction. (R 22-25)

The First District reversed the trial court’s order.

State v. Mtchell, 866 So.2d 776 (Fla. 1t DCA 2004). (A4)

In the instant case, Petitioner’s last prior conviction
for a sexually notivated offense was in 1983 in Leon County
Circuit Court Case No. 83-915. The sentence on this offense
expired in November, 1991. 1In 2001, at the tine the state

attorney of the Second Judicial Circuit filed a Jimy Ryce Act

11



petition against Petitioner, Petitioner was under a Florida
Departnment of Corrections sentence for possession of cocaine
and fel oni ous possession of a conceal ed weapon from Pi nel | as
County. (R 1-18)

Because the crim nal conviction for which Petitioner was
under sentence at the tinme the Jimmy Ryce petition was fil ed
was not for a sexually notivated offense, Petitioner does not
meet the statutory criteria for prosecution under the Ji my
Ryce Act and the trial court was without jurisdiction to try
Petitioner.

Section 394.925, Florida Statutes (2001), entitled
“applicability of act” provides that “this part applies to al
persons currently in custody who have been convicted of a
sexual |y violent offense, as that termis defined in Section
394.912(9), as well as to all persons convicted of a sexually
vi ol ent offense and sentenced to total confinenment in the
future”. Thus, the | anguage contained within Section 394. 925,
the “applicability” provisions, indicate that a Jimy Ryce Act
petition can only be filed against persons in the custody of
t he Departnment of Corrections and serving a sentence for a

sexually violent offense. The phrase, “all persons currently

in custody who have been convicted of a sexually violent

offense is clarified by the second phrase “all persons

convicted of a sexually violent offense and sentenced to total

12



confinenent in the future”. In essence, the Legislature
provided a |limting | anguage regarding the purview of the
Jimy Ryce Act. For Petitioner to fall within the Jinmmy Ryce
Act’s subject matter jurisdiction, this Court would have to

i nterpose the word “previously” within the body of the
section. Such a provision does not exist nor can this Court
Create it.

The non-jurisdictional notice provision of Section
394.913(1) concerns itself with three distinct situations.
First, it requires that notice be given by the institution
whi ch maintains jurisdiction over the individual during the
period of tinme the person is under total confinenment to the
mul ti-disciplinary team and the state attorney of a person who
has commtted a sexually violent offense. This is the part of
the statute directly applicable to Petitioner and when read in
para materia with Section 394.925, Florida Statutes, a
conbi ned readi ng of these two statutory provisions establishes
that it is the legislature’s intent that those subject to
Jimy Ryce Act commitnment proceedings are currently
incarcerated and serving a sentence for a sexually violent
offense at the tinme the petition is filed. |f they are not,
the petition is subject to dism ssal on the ground that a
trial court is without subject matter jurisdiction over the

matter or for failing to state a cause of action.

13



The second part of subsection 394.913(1) concerns the
alternative situation where a person is under total
confinenent in Florida, yet has been convicted of a sexually
vi ol ent of fense el sewhere. The third part deals with non-

Fl orida convicts serving their out of state sentences in
Florida under the interstate conpact. Strictly construing the
second part of the notice provision in Section 394.913(1) in
Petitioner’s favor, it does not authorize a Jimmy Ryce Act
proceedi ng agai nst persons who have a sexually viol ent
conviction in their past but a current sentence for a non-
sexual ly violent offense. Rather, this part of the subsection
refers to those individuals who are in prison in Florida on a
conviction and sentence for a non-sexually violent crinme
whi | e, perhaps simultaneously serving a concurrent term of

i nprisonment for a sexually violent crine convicted in another
state or froma federal prosecution.

The third part of subsection 394.913(1) concerns itself
with persons confined in Florida under interstate conpact.
Under the interstate corrections conpact, an inmate from
anot her nenber state, the sending state, would be sent to
serve a prison sentence inposed by the sending state to
Florida, the receiving state. Section 941.56(Article I1),
Florida Statutes (2001). At all times, the sending state, not

the State of Florida, retains jurisdiction over that inmate.

14



Section 941.56(Article IV)(c), Florida Statutes (2001) and
Florida, as a receiving state, acts only as the sending
state’s agent and has no rights to nake any fi nal

determ nation regarding the sending state’s inmate. Section
941.56(Article IV)(e), Florida Statutes (2001). This
interstate conpact requires that the sending state’s prisoner
must be returned to the sending state at the end of the prison
termserved in Florida unless the sending state, Florida, as a
receiving state, and the inmate, hinself, agree that the

i nmat e shoul d be released in sone |ocation other than the
sending state. Section 941.56(Article 1V)(g), Florida

Statutes (2001).

The Jimmy Ryce Act’s notice provision, 394.913(1) cannot
apply to a sending state’s inmate in Florida under the
interstate corrections conpact. By the conpact’s terns, such
an i nmate cannot be under total confinement in Florida because
no Florida institution or court has any jurisdiction over that

inmate’s prison term Meyer v. More, 826 So. 2d 330 (Fla. 2d

DCA 2002). The only way such an inmate can be subject to the
Jimy Ryce Act is if he voluntarily elects to remain in

Fl orida at the conclusion of his prison term and both the
sending state and Florida al so agree. Section 941.56(Article

IV)(g), Florida Statutes (2001). To be eligible for Jimy

15



Ryce Act comm tnment such an inmate woul d have to be currently
serving his out of state sentence in Florida for a sexually
violent crime. Section 394.925, Florida Statutes (2001).
Therefore, the state attorney in the circuit where
Petitioner was |ast convicted of a sexually violent offense
i.e. the Second Judicial Circuit, had no |legal authority to
proceed agai nst hi munder Section 394.913(1) of the Jimmy Ryce
Act. Petitioner’s preceding crimnal conviction for which he
had been inprisoned was not for a sexually violent offense and
his termof inprisonment on his conviction for the sexual
battery he had commtted in the Second Judicial Circuit had

expired long before the Jimmy Ryce Act was enacted.

The primary goal of the Jimmy Ryce Act is to
involuntarily commt “a small but extrenely dangerous nunber
of sexually violent predators” who are “likely to engage in
crimnal, sexually violent behavior” in the future. Section
394.910, Florida Statutes (2001). As the trial court
concluded, the issue to be resolved may be franed as foll ows:

Does Part V, Chapter 394, Florida Statutes,
(the Jimmy Ryce Act) apply to persons who
have previously been convicted of a sexual
of fense, conpleted their sentence, and

subsequently are incarcerated for a non-
sexual offense?

16



Thi s Court,

as did the trial court, nmust answer the

gquestion in the negative. This Court has addressed the

pur pose of the Jinmmy Ryce Act:

....On its face, the Florida Statute

was clearly intended “to create a civil
comm t ment schenme to address the risks

t hese sexually violent predator pose to
society” and to provide “long termcare and
treatnment” for those individuals. Section
394.10, Florida Statutes, (2001). Wile
only individuals convicted of a sexually
violent offense [footnote omtted] are
eligible for comm tnent under the Ryce Act,
t he previous conviction nust be coupl ed
with a current “nmental abnormality or
personal ity disorder that makes the person
likely to engage in acts of sexual violence
if not confined in a secure facility for
long termcontrol, care and treatnment” in
order to nmeet the statutory definition of a
sexual ly violent predator. Section
394.912(10), Florida Statutes,

(2001)..... The State’s purposes for the
Ryce Act - - long termnental health
treatment for sexual predators and
protection of the public fromthem- - are

both conpelling and proper. Westerheide v.

St at e,

Petiti oner

831 So. 2d 93, 100-104, (Fla. 2002).
in this case conpleted his sentence for the

1983 sexual battery conviction in 1991 and was rel eased into

society. In fact, his sentence for the sexual battery

conviction had been served and conpl eted before the passage of

the Jimmy Ryce Act. |If this court were to rule that the Jinmy

Ryce Act applied to Petitioner, it would not be consistent

with the intent of the legislature that sexually viol ent

17



predators receive treatnent in a proper setting before being
rel eased fromcustody. This would result in a particularly
unr easonabl e or harsh construction of the |legislative

enactnment, and such a result should be avoided by the court.

State v. Atkinson, 831 So. 2d 172, 174 (Fla. 2002) The

vehicle provided by the Florida Legislature authorized the

i nvoluntary comm t nent of persons who were currently commtted
to a prison termfor having been convicted of an enunerat ed,
sexual ly violent offense or other crinmes of violence that
coul d be construed as sexually notivated. Section 394.912 and
394.913, Florida Statutes (2001). Wthin this schene, the
validity of an involuntary conmm tnment requires both the
sentence inposed and the conviction for the sexually violent
of fense be valid on or after the date the |law came into effect
as such is the jurisdictional prerequisite for prosecution

under the Jimmy Ryce Act. State v. Atkinson, 831 So. 2d. 172

(Fla. 2002).
The Fourth District’s interpretation of the Ryce Act in

Tabor v. State, 864 So.2d 1171 (Fla. 4'" DCA 2004) makes it

unconstitutional as applied to Petitioner under a substantive
due process analysis. Based on the |egislative purpose of the
Act, one can not differentiate between Petitioner who is in

total confinement for non-sexually violent crime convictions

18



as of the effective date of the act and any ot her person who
had a prior sexually violent crime conviction yet at large in
Florida and not in total confinement as of the effective date
of the Act. In Atkinson, this Court, interpreting Section
394. 925 held that the Ryce Act subject matter jurisdiction is
limted to those persons who had been convicted of sexually
vi ol ent of fenses and were both |awfully convicted and serving
a |awful sentence as of January 1, 1999, the effective date of
the Act. To extend this holding to include persons such as
Petitioner who, while having a sexually violent crine
conviction in their past, while serving active prison
sentences for non-sexually violent crimes after the Act’s
effective date is not rationally related to a legitimte
governnment al purpose served by this |egislation.

The | egi sl ature’s purpose when it enacted the Ryce Act
was upon its recognition that, “the |ikelihood of sexually
vi ol ent predators engaging in repeat acts of predatory sexual
viol ence is high,” and the “prognosis for rehabilitating
sexual ly violent predators in prison is poor.” Section
394.910, Florida Statues (2001). Yet, the legislature did not
aut horize the comm tnment of any alleged sexually violent
predator within the state. |Its statutory schenme requires as a

prerequisite for involuntary commitnent that a Ryce Act

19



i ndi vidual be incarcerated and held in “total confinenment” at
the time comm tnent proceedi ngs commence.

The Tabor court’s interpretation of the Act’s subject
matter jurisdiction [imtations bears no rational relationship
bet ween t he purpose of the legislation and Petitioner’s
i nvoluntary comm tnment since his last termof inprisonment for
a sexually violent offense expired in 1991, 8 years prior to
the Act’'s effective date. There is no rational relationship
between the law and its legitimte governmental purpose if any
person with convictions for sexually violent crinmes prior to
the effective date of the Act who avails hinmself within
Florida s territorial boundaries cannot be subject to
comm tnment, while Petitioner who just happened to be in prison
for crimes not sexually violent in nature can. The fact that
non-sexual ly violent crime convictions cause Petitioner to be
a hapl essly captive subject for psychol ogi cal eval uation,
detention, and involuntary conm tnment proceedi ngs, while
others with sexually violent crime convictions who have been
at large since the effective date of the Act are not subject
to involuntary comm tment does not rationally relate to a
| egiti mate purpose of the law. In order for the law to
conport with the constitutional requirenment of substantive due

process as applied to Petitioner it is necessary to interpret

20



the Ryce Act in a manner as to limt its subject matter
jurisdiction to person actively serving sentences for sexually
violent crimes as of the statute's effective date.

The question presented, in the instant case, is nore
clear than the situation addressed in Atkinson. There, this
Court was faced with a situation of a person in actual custody
but unlawful for a sexual offense. This Court, in holding
that lawful custody is a jurisdictional prerequisite for the
filing of a petition for comm tnent under the Jinmy Ryce Act
st at ed:

A basic tenet of statutory construction
conpels the court to interpret a statute so
as to avoid a construction that would
result in unreasonable, harsh, or absurd
consequences. (citations omtted) It would
be contrary to the basic tenets of fairness
and due process if we were to interpret
Section 394.925 as requiring only actual

custody. State v. Atkinson, 831 So. 2d
172, 174 (Fla. 2002).

In the instant case, Petitioner was convicted for a 1983
sexual battery, an enunerated offense under the Jimy Ryce
Act, Section 394.912(9), Florida Statutes (2001), in 1983. He
has no other convictions for any sexual violent offense as
defined by the statute. His termof inprisonment for the 1983
sexual battery conviction expired in 1991. \While he has been
convicted of other crines after 1991, none of these crines
were qualifying offenses of a sexual nature nor is there any

21



evi dence showi ng beyond a reasonabl e doubt, that any were

sexual Iy notivat ed3.

At the tine the State filed its Jimmy Ryce petition
agai nst Petitioner, he was in the custody of the Departnment of
Corrections serving sentences for possession of cocai ne and
f el oni ous possession of a conceal ed weapon, non-enumerated and
non-sexual ly notivated offenses. Because he was not in
custody serving a sentence for a sexually violent offense, the
Jimy Ryce Act does not apply to himand the trial court had
no subject matter jurisdiction to try him The |ast period of
time Petitioner had been convicted and serving a prison
sentence in Florida for a sexually violent crine ended in
1991. As such, Petitioner’s circunstances fail to neet the
statutory jurisdictional prerequisite to be civilly commtted
under the Jimmy Ryce Act.

A Florida circuit court has no jurisdiction to enter
orders adversely affecting an individual to a petition where
the prosecution fails to allege facts within the body of the
petition that bring its action within the jurisdictional

statutory criteria and fails to conport with the

3 1t was uncontroverted bel ow t hat Respondent had no
qgqual i fying fel ony convictions enunmerated under the Act from
Novenber 1, 1991 until November 5, 1998. (R 34-48)
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jurisdictional allegation. State ex rel. Departnent of

General Services v. WIllis, 344 So.2d. 580 (Fla. 1977). The

State’s petition fails to allege the Jinmmy Ryce Act’s
statutory jurisdictional criteria within the body of the
petition, i.e., that Petitioner was in the custody of the
Department of Corrections, the agency having jurisdiction over
hi mand that he was in the agency’s custody and serving a
sentence for a sexually violent offense. The failure to

al l ege such facts is not a technical om ssion but rather as
has been shown, is an inpossibility, because such facts did
not exist. As such, the trial court |acked subject matter
jurisdiction over Petitioner.

The ultimate, negative consequence for a person under the
Jimy Ryce Act is indeterm nate, involuntary conmtment. This
result entails such a significant deprivation of |liberty that
the law s statutory limtation of the jurisdictional purview

must be strictly construed. Rice v. Mercy Hospital Corp, 318

So. 2d. 436 (Fla. 3d DCA 1975). As previously noted, due to
the significant and substantial liberty interest involved with
the involuntary and indefinite detention provided for under
the Jimmy Ryce Act with such an inpact on liberty interest
bei ng tantanmount to incarceration, due process requires that

the Jimmy Ryce Act’s own |limtation of its application, or in
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ot her words, its jurisdictional prerequisites, be strictly
construed.

A strict construction of Section 394.925, Florida
Statutes (2001), restricts the state in its ability to
prosecut e persons under the Jimmy Ryce Act to those
i ndividual s who are in the custody of the Departnent of
Corrections and serving a sentence for a sexually violent
of fense at the tinme the petition is filed. The primry goal
of the Jimmy Ryce Act’s statutory scheme was to deal wth
persons actively commtting sexually violent crinmes; not
persons who had convictions for sexually violent offenses in
their past, while their recent crimnal conduct was non-sexual
in nature. A strict construction of the applicability of the
Jimy Ryce Act requires that nothing that is not clearly and
intelligently described in this statute’s explicit wording is
to be excluded within its terms; and, where the wordi ng may be
anbi guous as to | eave reasonabl e doubt concerning its meaning,

t he meani ng which would operate in the favor of liberty nuch

be taken. State v. Wershow, 343 So. 2d. 605, 608 (Fla. 1977).
Assum ng arguendo that the wording of the Jimy Ryce Act

i s ambi guous, a construction of the Act’s statutory schene

which limts its jurisdictional purview to the those persons

currently serving sentences in the custody of the Departnent
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of Corrections for a sexually violent offense is not
unreasonabl e. Because Petitioner was serving sentences for
convictions for non-sexually violent offenses at the tinme the
Jimmy Ryce Act petition was filed against him he was outside
the statute’ s jurisdictional purview and the trial court had
no subject matter jurisdiction.

Thus, a review of Section 394.913(1), Florida Statutes
(2001), strictly construed to Petitioner’s benefit, provides a
reading of the Jinmmy Ryce Act in harnmony with the statute’s
subject matter jurisdictional limtation contained within
Section 394.925 that does not render nmeaningl ess any part of
the act. Section 394.925 provides that the Jimmy Ryce Act
“applies to all persons currently in custody and who have been
convicted of a sexually violent offense...... as well as to al
persons convicted of a sexually violent offense and sentenced
to total confinenment in the future.” For Petitioner to fall
within the Jimry Ryce Act’s subject matter jurisdiction this
Court would have to interpose the word “previously” within the
body of the section. As previously noted, such a provision
does not exist nor can this Court create it.

The only states with simlar statutory schenes that have
addressed this issue are Massachusetts and lowa. The suprene

court in each of those states have ruled that the courts do
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not have jurisdiction to entertain civil conmmtment

proceedings in simlar situations. In Commpbnwealth v. MlLeod,

771 N.E. 2d 142 (Mass. 2002), the Massachusetts Suprenme Court
hel d that McLeod was not eligible for civil commtnment as a
sexual | y dangerous person where the offense for which he was
serving a sentence at the tine the commtnent petition was
filed was not a statutorily enunerated sexual offense even

t hough he had conpl eted and had been rel eased froma sentence
previously inposed for a sexual offense. Simlarly, the |owa
Suprene Court concluded that the current term of conm tnent
must be for a sexually violent crine holding that a contrary
“result would not be a reasonabl e application of the statute
because it allows the state to reach back in tine, seize on a
sexual Iy violent offense for which the defendant was

di scharged and couple this with a present confinement for a
totally different or perhaps trivial offense and use [the
sexual ly violent offender statute] to confine the person.”

State v. Gonzales, 658 NW2d 102, 105 (lowa 2003).

Both the statutory |anguage of the Jimy Ryce Act and the
Legislature’s intent in its enactnment show that its subject
matter jurisdiction was not designed to extend to persons
whose current termof inmprisonment, at the time of the State’s

petitioning, was for a non-sexually violent crimnal
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conviction. Petitioner’s prison termfor a sexually violent
of fense expired prior to the enactnent of the Jimmy Ryce Act.
At the tinme the State petitioned for his involuntary
comm tment, he was serving a sentence for a non-sexually
violent crime and therefore the trial court was w thout
subject matter jurisdiction to try him

Accordingly, the opinion of the First District Court of

Appeal nust be reversed.
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CONCLUSI ON

Based on the foregoing argunents and authorities cited
therein, Petitioner respectfully requests this Court to
reverse the opinion of the First District Court of Appeal.
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