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PRELI M NARY STATENMENT

Cites to the records will be consistent with those used in
Appellant’s Initial Brief, i.e.,
“OR” - original record on appeal from the 1995

convi cti on;
“R" - record on appeal fromthe 1997 penalty phase;

“PCR” - record in instant appeal to this Court;

“Supp. PCR’ - supplenmnental record in instant appeal;
“T" - transcript of evidentiary hearing on postconviction
noti on;



STATEMENT OF THE CASE

As outlined by this Court in the first appeal, Robinson
v. State, 684 So.2d 175, 176 (Fla. 1996) (" Robinson |I"):

On January 23, 1995, appellant pled guilty to the
first-degree nurder of Jane Silvia. Prior to the
pl ea colloquy, appellant's counsel explained that
appellant did not wish to proceed to trial, did not
wish to present any defense, did not want his
attorneys to file any notions on his behalf, and did
not want to present any mtigation at the penalty
phase. Appellant expressed that he desired to die
and was "seeking the death penalty in this case."

On March 30, 1995, appellant waived his right to a
penalty phase jury and the cause proceeded to
sentencing before the trial court. The State called
as its sole witness Detective David Giffin, who was
the |l ead hom cide investigator in the case and had
taken two taped statements from appellant. At the
penalty phase, Detective Giffin played the second
taped interview in which appellant admtted to
killing Jane Silvia. Relying on Koon v. Dugger, 619
So. 2d 246 (Fl a. 1993), t he def ense pr of f ered
mtigating evidence which it had received from a
psychol ogist, Dr. Berland, and appellant's nother.
The State also presented brief testinony from the
victims brother who told the court that Robinson
"destroyed ny famly." In addition to the evidence
presented at the hearing, the court directed that a
presentence investigation be conducted as to the
circunmstances of the <crine and the defendant's
background. A presentence report was subsequently
conpleted and filed with the court.

On April 12, 1995, the trial court sentenced appellant to
death. Because the trial court failed to consider and weigh
evi dence of substantial mtigation found in the record, this

Court vacated the death sentence. Robi nson | at 180.



ROBI NSON |

In Robinson |, this Court vacated the death sentence

because the trial court failed to consider and weigh all the
avai lable mtigating evidence in the record. As outlined by
this Court, the defense presented the following mtigating
evidence at the first penalty phase:
(1) lengthy and substantial history of drug abuse,
substantiated by reports of Dr. Kirkland and Dr.

Ber | and;

(2) use of marijuana since age 14, occasionally
snmoki ng as many as eight joints per day;

(4) experinmentation wth nunmerous drugs, i ncl udi ng
met haqual one and hal | uci nogens;

(4) four-year history of frequent and problenmatic
crack cocai ne use;

(5) pattern of diverse and chronic substance abuse
since age 14; use of Ritalin in high doses from ages
6 to 9.

(6) various psychological disturbances and had a
l'ifelong history of apparent nental health problens;

(7) chronic psychotic disturbance involving thought
di sorder and nmood di sturbance;

(8) sonme antisocial character disturbance which may
be nmedi ated by mani ¢ di sturbance;

(9) significant, bi-lateral cerebral cortical inpairnment;
possibility of tenporal | obe involvenent;

(10) del usional paranoi d thinking, tactile and
audi tory per cept ual di st ur bances; si gni ficant
epi sodes of depression and mani ¢ di sturbances;



(11) history of delusional paranoid thinking, nanic
and depressive nmood di sturbance;

(12) paternal and maternal history of nental illness
and psychiatric hospitalizations;

(13) prior testing which revealed narcissistic
t endenci es;

(14) inmpaired nental functioning due to several
brain injuries; possibility of brain damge during
birth,;

(15) i ndustri al acci dent l eft Robi nson oxygen
deprived for nearly an hour

(16) bicycle accident in 1992 in which Robinson was
hit by car and severely injured,

(17) difficult and unstable childhood; periods in
state and mlitary schools; separated from famly at
early age.
Robi nson |, 684 So.2d at 179-180. The case was remanded “to
the trial court to conduct a new penalty-phase hearing before
the judge alone in accordance with Farr and within sixty days

hereof.” Robinson I, 684 So. 2d at 180.

ROBI NSON |

After the second penalty phase, the trial judge again
i nposed the death penalty and Robi nson appeal ed. Robi nson v.
State, 761 So.2d 269 (Fla. 1999)(“Robinson I1”) As enunerated
by this Court, the mtigation presented at the penalty phase
hearing incl uded:

The defense presented three wtnesses: Dr. Janes
Upson, a neuropsychologist; Dr. Jonathan Lipman, a

4



neur ophar macol ogi st; and Barbara Judy, Robinson's
mother. [FN2] Dr. Upson conducted a battery of
clinical tests on Robinson which he clainms indicate
t hat Robinson is of above-average intelligence but
that he is inpaired in the frontal and |eft tenporal

| obe of his brain. According to Dr. Upson,
Robi nson's brain inpairnent could be caused by a
nunmber of factors, including: recent drug use, the
use of forceps duri ng birth, and | oss of

consci ousness during two episodes in his childhood

once when he was hospitalized for diverticulum and
once when he was thrown in a pool while tied in an
apparent Houdini imtation. Upson also testified
that as a child, Robinson suffered from attention
deficit disorder (ADD) and was prescribed Ritalin.
Robinson is a chronic drug abuser who started

consum ng al cohol, marijuana and LSD in his teens,
and eventually noved to nethanphetam ne and then
cocaine, which he continued to wuse up until the

murder. Dr. Upson also testified that Robinson was
exposed to toxic poisoning in his early twenties and
suffered a head injury when he was struck by an
autonobile while riding a bike. According to Dr.
Upson, any of the above incidents could have caused

Robi nson's inpairnent. On cross-exan nation, Dr.
Upson adm tted that Robinson al so exhibited signs of
anti soci al personal ity di sorder, such as
unpredictability, i mpul si veness, mani pul ati veness,

anger, suspiciousness, and noodi ness.

FN2. Dr. Upson and Dr. Lipman are not the
sane doctors initially appointed in this
case. At the first penalty proceeding, the
court appointed Dr. Kirkland and Dr.
Berl and to exam ne Robinson for conpetency

and for mtigating evidence. Al t hough
nei ther doctor was called to testify at the
new penal ty phase heari ng, their
eval uations were considered by the trial
court.

Dr. Lipman testified about the effect chronic drug
use had on Robinson. He opined that Robinson
suffered from conceptual aberrations caused by LSD
and that the conbination of drugs consunmed by
Robi nson caused a psychotoxic effect which produced

5



pr of ound and | ong-l asting hal | uci nati ons and
derangenent of reality testing. Wen asked about
synptons one feels after the effects of cocaine
wears off, Dr. Lipman explained: "Wth regard to
cocai ne and anphetam nes, the withdrawal syndrome is
characteri zed nostly by pr of ound depressi on
However, if the wuser has experienced the drug
chronically or at high doses to the point of frank
psychosis, that psychosis does not immediately go
away when the drug |eaves the system It persists
for weeks and nonths.... W think those people
probably have preschi zophrenic processes going on in
their brain.” Dr. Lipman added that the psychotic
effect experienced by chronic users is often joined
by severe depression. Finally, Dr. Lipman testified
that when he interviewed Robinson, he was in a
drug-free state yet still exhibited signs of brain
abnormalities in the tenporal |obe. According to Dr
Li ppan, that condition was exacerbated by extensive
cocai ne use, and at the tinme of the offense Robinson
suffered from"a state of unreality brought about by
the chronic effect of cocaine.”

Both doctors agreed that drugs controlled Robinson's
life and that because of his chronic drug use,
Robi nson was under extrene enotional disturbance and
unable to control his actions. [FN3] However, both
doctors admtted that at the tine of the offense,
Robi nson knew what he was doing and knew that his
conduct was wong. Finally, both doctors agreed that
Robi nson suffered from enotional duress because he
bel i eved he would be sent back to prison unless he
killed the victim According to Dr. Lipnman, Robinson
feared prison because he had been raped several
times while incarcerated. Both doctors testified
that a Single Photon Em ssion Conputed Tonography
(SPECT) scan would have been helpful in 1locating
Robi nson' s brain danmage.

FN3. We note that Dr. Upson questioned

whet her Robi nson was "substantially"
I npai red: "The word 'substantially’ IS
difficult to deal with. | definitely think
it was inpaired. | think he knew what he
was doing, but | don't think he could stop
hi mself from doing it." According to Dr.

6



Upson, Robi nson experienced enot i onal
di stress and inpaired capacity due to drug
abuse, as well as fear of returning to
prison.

Ot her facts presented by the defense included:
Robi nson's father was an alcoholic who verbally
abused Robinson and who disowned Robinson when he
was fourteen or fifteen years of age, causing himto
beconme a ward of the state and to be placed in a
juvenile detention facility; Robinson married at the
age of seventeen to a woman who introduced him to
speed balling--a form of intravenous drug use
conmbining the drugs preludin and dilaudid; at the
age of nineteen, Robinson used cocaine an entire
nmonth w thout sleep; and just prior to the nurder
Robi nson spent four weeks binging on cocaine.
Finally, Robinson's nother testified that she |oved
her son but knew that he abused drugs and that she
had attenpted to help him over the years by placing
him in rehabilitation facilities. She also stated
t hat Robi nson's father was abusive and that
Robi nson's  paternal gr andf at her had a nental
di sorder and died in a nmental institution. Finally,
John Thomas, the victims brother, testified that
Robi nson destroyed his famly.

Robi nson 11, 761 So.2d at 271-272.

In re-inposing the death penalty, the trial court
considered the foregoing evidence as well as the nitigating
and aggravating evidence introduced at the initial penalty
phase proceeding. The court found the sane three aggravating
factors as before:

(1) the murder was committed for pecuniary gain;

(2) the nmurder was commtted to avoid arrest; and



(3) t he mur der was col d, cal cul at ed and
premedi t at ed.
The trial court also found two statutory mitigating factors:

(1) Robi nson suffered from extreme enpntiona
di stress (sone wei ght);

(2) Robinson's ability to conform his conduct to the
requi renments of the law was substantially inpaired
due to history of excessive drug use (great weight).

Of the nonstatutory mtigation presented, the trial court
f ound:

(1) Robinson had suffered brain damge to his
front al |l obe (given little weight because of
insufficient evidence that brain damge caused
Robi nson' s conduct);

(2) Robinson was under the influence of cocaine at
the time of nmurder (discounted as duplicative
because cocaine abuse was considered in statutory
m tigators);

(3) Robinson felt renorse (little weight);
(4) Robinson believed in God (given little weight);

(5) Robinson's father was an alcoholic (given some
wei ght) ;

(6) Robinson's father verbally abused famly nenbers
(given slight weight);

(7) Robinson suffered from personality disorders
(given between sone and great weight);

(8) Robinson was an enotionally disturbed child, who
was diagnosed with ADD, placed on high doses of
Ritalin, and placed in special education classes,
changed schools five tines in five years, and had



difficulty maki ng friends (given consi derabl e
wei ght) ;

(9) Robinson's famly had a history of nental health
probl ens (given sone weight);

(10) Robinson obtained a G E.D. while in a juvenile
facility (given m nuscul e wei ght);

(11) Robinson was a nodel inmate (given very little
wei ght) ;

(12) Robinson suffered extreme duress based on fear
of returning to prison because where he was
previously raped and beaten (given sone weight);

(13) Robinson confessed to the nurder and assisted
police (given little weight);

(14) Robinson admtted several times to having a
drug problem and sought counseling (given no
addi tional weight to that already given for history
of drug abuse);

(15) the justice system failed to provide requisite
intervention (given no additional weight to that
al ready given for history of drug abuse);

(16) Robinson successfully conpleted a sentence and
parole in Mssouri (given m nuscul e weight);

(17) Robinson had the ability to adjust to prison
life (given very little weight); and

(18) Robinson had people who Ioved him (given
extrenmely little weight)

Robi nson 11, 761 So.2d at 272-273.
The clainms raised in Robinson Il included:

(1) the trial <court erred in denying Robinson's
motion to withdraw his guilty plea,;



(2) the trial <court erred in denying Robinson's
noti on for neurol ogical testing;!?

(3) the trial judge nmade prejudicial comments on the
record and denied Robinson additional funds wth
which to investigate mtigating evidence;

(4) the sentence of death is disproportionate;

(5) the trial court erred in finding the nurder was
comm tted for pecuniary gain;

(6) the trial court erred in finding the nurder was
commtted to avoid arrest; and

(7) the trial court erred in finding the nurder was
cold, cal cul ated and preneditated (CCP)

This Court found no nerit to claim (3) because none of the
all eged comments by the trial judge indicated bias or
prejudi ce against the defense, and the record indicated that
the trial court granted all of Robinson's requests for

appoi ntment of experts and additional funds with which to

1

This issue reared its head again before the evidentiary heari ng.
Robi nson requested a P.E. T. scan and E.E. G due to indications
in Dr. Wttenberg's report. (PCR168-169) After a tel ephonic
hearing, the trial judge denied the P.E. T. scan because Robi nson
failed to establish that the test was “necessary to conplete a
medi cal opinion, only that the test would be hel pful or that it
woul d confirman existing diagnosis.” (PCR170) The trial court
noted that a prior request for a P.E.T. scan had been deni ed,
and that denial was affirnmed in Robinson Il. (PCR170) Robinson
then arranged for a P.E.T. scan at his own expense — from
raising funds from his nother, father and a group of Catholic
churches. (PCR185) The motion for transport was granted.
(PCR190, 191) There was no evidence presented at the
evidentiary hearing which was derived from the P.E. T. scan
except that the tests were "inconclusive." (T279).
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investigate mtigating evidence. This Court also held that
claims (5), (6), and (7) involved the same challenges to the

aggravating factors on the sane grounds asserted in Robinson |

which had no nerit. Robi nson |, 684 So.2d at 179 n. 6;
Robi nson 11, 761 So.2d at 273 n. 4.
As to Claim 1l on appeal in Robinson Il, this Court found

that the trial court did not err in denying the nmotion to
withdraw the guilty plea because “the record conclusively
refutes Robinson's claim that he was wunable to form an
intelligent waiver of his right to a trial.” Robinson Il, 761

So. 2d at 274. This Court further stated:

The record reflects that Robinson's plea was only
accepted after an extensive inquiry. At the plea
colloquy, the trial court asked Robi nson whet her he
intended to plead guilty to first-degree nurder and
i nformed Robinson that the only possible sentences
upon conviction for first-degree nurder were death
and life in prison. The trial court then questioned
Robi nson extensively about his background and the
factual circunmst ances  of the nurder. Robi nson
explained to the trial court that he would rather be
puni shed by death than sentenced to life in prison.
Further, defense counsel notified the court that
Robi nson had been exam ned by nedical experts and it
was their opinion that Robinson was conpetent to
proceed. In addition, both defense counsel and the
State questioned Robinson to make sure that he
understood that defense counsel had investigated
mtigating evidence and that counsel was prepared to
present such evidence on his behalf. Robinson stated
that he wunderstood but that he did not want to
present any mtigating evidence. Finally, the state
attorney told Robinson that he intended to seek the
death penalty in this case. The record thus

11



i ndi cat es t hat Robi nson voluntarily and
intelligently waived his right to a trial.

Robi nson |1, 761 So.2d at 274. In a footnote, this Court
acknow edged that “It appears that [Robinson] nerely changed
his mnd and no |onger w shes to die” after specifically
demanding the death penalty at the plea hearing and first
penalty phase. Robi nson 11, 761 So.2d at 274 n. 5. Thi s
Court affirmed the death sentence on August 19, 1999.
Robi nson v. State, 761 So.2d 269 (Fla. 1999).

The United States Suprene Court deni ed Robinson’s
petition for wit of certiorari on April 3, 2000. Robinson v.
Florida, 529 U.S. 1057, 120 S.Ct. 1563 (2000).

RULE 3. 850 MOTI ON TO VACATE JUDGVENT AND SENTENCE

Robi nson filed a “shell” notion to vacate on February 21,
2001 (PCR104-137). He filed an anmended notion on October 3,
2001 (PCR192-259). The amended notion raised the follow ng
cl ai ns:

1. MR. ROBINSON |IS BEING DENIED HIS RIGHT TO
EFFECTI VE REPRESENTATION BY THE SHORT TIME PERI OD
AND LACK OF FUNDI NG AVAI LABLE TO FULLY | NVESTI GATE
AND PREPARE HIS POST-CONVI CTI ON  PLEADI NG, I N
VIOLATION OF H'S SIXTH, EIGHTH, AND FOURTEENTH
AMENDVENT Rl GHTS UNDER THE UNI TED STATES
CONSTI TUTI ON AND I N VI OLATI ON OF SPALDI NG V. DUGGER.

2. MR. ROBINSON |IS BEING DENIED H S RI GHTS TO DUE

PROCESS AND EQUAL PROTECTI ON AS GUARANTEED BY THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UN TED

12



STATES CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS
OF THE FLORI DA CONSTI TUTI ON, BECAUSE ACCESS TO THE
FI LES AND RECORDS PERTAINING TO MR ROBI NSON' S CASE
IN THE POSSESSI ON OF CERTAIN STATE AGENCIES HAVE
BEEN W THHELD I N VI OLATI ON OF CHAPTER 119, FLA. STAT.
MR. ROBI NSON CANNOT PREPARE AN ADEQUATE 3. 850 MOTI ON
UNTIL HE HAS RECEI VED PUBLI C RECORDS MATERI ALS AND
HAS BEEN AFFORDED DUE TI ME TO REVI EW THOSE MATERI ALS
AND AMEND.

3. MR ROBI NSON'S CONVI CTI ONS ARE MATERI ALLY
UNRELI ABLE BECAUSE NO ADVERSARI AL TESTI NG OCCURRED
DUE TO THE CUMJULATIVE EFFECTS OF | NEFFECTI VE
ASSI STANCE OF COUNSEL, THE W THHOLDI NG OF
EXCULPATORY OR | MPEACHVENT MATERI AL, NEWLY
DI SCOVERED EVI DENCE, AND/ OR | MPROPER RULI NGS OF THE
TRIAL COURT, [IN VIOLATION OF MR ROBINSON S RIGHTS
AS GUARANTEED BY THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS. 2

4. MR. ROBI NSON WAS DENI ED THE EFFECTI VE ASSI STANCE
OF COUNSEL AT THE SENTENCI NG PHASE | N VI OLATI ON OF
THE  SI XTH, El GHTH, AND FOURTEENTH  AMENDMENTS.
COUNSEL FAI LED TO ADEQUATELY | NVESTI GATE AND PREPARE
THE DEFENSE CASE AND CHALLENGED THE STATE' S CASE.
THE COURT AND STATE RENDERED COUNSEL | NEFFECTI VE.
COUNSEL’ S PERFORMANCE WAS DEFI CI ENT AND AS A RESULT
MR. ROBI NSON' S CONVI CTI ONS ARE UNRELI ABLE.

5. MR. ROBI NSON WAS DENI ED HI' S RI GHTS UNDER AKE V.
OKLAHOMA AT THE GUILT AND PENALTY PHASES OF HI' S
CAPI TAL PLEA WMHEN COUNSEL FAILED TO OBTAIN AN
ADEQUATE MENTAL HEALTH EVALUATION AND FAILED TO
PROVI DE THE NECESSARY BACKGROUND | NFORMATION TO THE
MENTAL HEALTH CONSULTANT IN VIOLATION OF MR
ROBINSONS RIGHTS TO DUE PROCESS AND EQUAL
PROTECTI ON UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTION, AS WELL AS HI' S RIGHTS
UNDER THE FIFTH, SI XTH, AND ElI GHTH AMENDMENTS.

6. MR. ROBINSON |I'S I NNOCENT OF FI RST DEGREE MJRDER
AND WAS DENI ED AN ADVERSARI AL TESTI NG.

2An evidentiary hearing was held on this claimonly.
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7. MR. ROBI NSON' S SENTENCE OF DEATH VI OLATES THE
FI FTH, SI XTH, El GHTH AND FOURTEENTH AMENDMENTS
BECAUSE FLORIDA LAW SH FTS THE BURDEN TO MR
ROBI NSON TO PROVE THAT DEATH WAS | NAPPROPRI ATE AND
BECAUSE THE TRI AL COURT EMPLOYED A PRESUMPTI ON OF
DEATH | N SENTENCI NG MR. ROBI NSON. TRI AL COUNSEL WAS
| NEFFECTI VE FOR NOT OBJECTI NG TO THESE ERRORS.

8. MR. ROBI NSON' S SENTENCE OF DEATH IS PREM SED
UPON FUNDAMENTAL ERROR BECAUSE FLORIDA'S STATUTE
SETTING FORTH THE AGGRAVATI NG CI RCUMSTANCES TO BE
CONSI DERED IN A CAPITAL CASE | S FACIALLY VAGUE AND
OVERBROAD I N VI OLATION OF THE EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.

9. FLORI DA’ S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL ON I TS FACE AND AS APPLIED IN TH' S
CASE, BECAUSE IT FAILS TO PREVENT THE ARBI TRARY AND
CAPRI CI QUS | MPOSI TI ON OF THE DEATH PENALTY.

10. MR ROBINSON | S | NSANE TO BE EXECUTED.

11. MR. ROBINSON DI D NOT VOLUNTARILY, KNOW NGLY,
AND | NTELLI GENTLY WAIVE HIS RIGHT TO A CAPITAL
SENTENCI NG JURY, AND THE TRIAL COURT'S | NQUI RY ON
THE PURPORTED WAl VER WAS CONSTI TUTI ONALLY
| NADEQUATE, [N VIOLATION OF THE FI FTH, SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS.

12. THE SENTENCI NG COURT PRECLUDED MR. ROBI NSON
FROM PRESENTI NG AND THE SENTENCING COURT FROM
CONSI DERI NG EVI DENCE OF M TI GATI ON, | N DEROGATI ON OF
MR. ROBINSON'S RIGHTS TO AN | NDIVIDUALI ZED AND
RELI ABLE CAPI TAL SENTENCI NG DETERM NATI ON AND TO THE
EFFECTI VE ASSI STANCE OF COUNSEL, I N VI OLATION OF THE
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.

13. MR. ROBINSON IS DENIED H'S RIGHTS UNDER THE
El GHTH AND FOURTEENTH AMENDMENTS OF THE UNI TED
STATES CONSTI TUTI ON, THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON AND UNDER | NTERNATI ONAL LAW
BECAUSE EXECUTI ON BY ELECTROCUTI ON AND/ OR LETHAL
I NJECTION | S CRUEL AND UNUSUAL PUNI SHMENT.

14. MR. ROBI NSON' S PLEA AND SENTENCI NG WAS FRAUGHT
W TH PROCEDURAL AND SUBSTANTI VE ERRORS WHI CH CANNOT
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BE HARMLESS WHEN VIEWED AS A WHOLE, SINCE THE
COMVBI NATION  OF ERRORS DEPRIVED H M OF THE
FUNDAMENTALLY FAI R TRI AL GUARANTEED UNDER THE SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS.

15. THE EI GHTH AMENDMENT AND MR. ROBINSON' S DUE
PROCESS RIGHTS WERE VIOLATED BY THE SENTENCI NG
COURT"S REFUSAL TO FIND AND/OR CONSIDER THE
M Tl GATI NG CI RCUMSTANCES CLEARLY SET OUT |IN THE
RECORD. TO THE EXTENT, TRI AL COUNSEL FAILED TO KNOW
THE LAW FAILED TO ARGUE EFFECTI VELY, AND/ OR FAI LED
TO OBJECT, TRI AL COUNSEL WAS | NEFFECTI VE.

16. MR. ROBINSON WAS DENITED HIS RIGHT TO A FAIR
PLEA AND SENTENCI NG BEFORE AN | MPARTI AL JUDGE I N
VIOLATION OF H'S FIFTH, SIXTH AND FOURTEENTH
AMENDVENT  RI GHTS, BY THE | MPROPER CONDUCT OF THE
TRIAL COURT WHICH CREATED A BIAS IN FAVOR OF THE
STATE. THE | MPROPER CONDUCT OF THE TRIAL COURT
REPRESENTS HER PREDI SPOSI TI ON TO Gl VI NG MR.  ROBI NSON
THE DEATH PENALTY. COUNSEL WAS | NEFFECTI VE FOR NOT
OBJECTI NG AND NOT MOVI NG TO RECUSE THE JUDGE.

17. THE TRIAL COURT'S DENIAL OF MR ROBINSON S

REQUEST FOR A P.E. T. SCAN VIOLATES HI' S FIFTH, SIXTH

AND FOURTEENTH AMENDMENT RI GHTS.

(PCR 192-200; PCR 201-259). The State filed a Response to the
noti on (PCR 262-400; PCR 401-484).

The trial judge granted an evidentiary hearing on Claim 3
only (PCR 485). The evidentiary hearing took place January
29-30, 2003. The trial judge denied relief on May 19, 2003
(PCR 540-560). Robinson appeal ed, raising three issues:

1. THE LOWER COURT ERRED | N DENYI NG AN EVI DENTI ARY

HEARI NG ON NUMEROUS | SSUES | NVOLVI NG ALLEGATI ONS OF

| NEFFECTI VE ASSI STANCE OF COUNSEL.

(a) Failure to adequately investigate and

present avail able evidence of mtigation and to
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r emand.

2.

secure conpet ent expert ment al heal t h
assi stance.

(b) Failure to object or advise the court of M.
Robi nson’s entitlement to a jury determ nation
of his sentence following the remand by this
Court and to investigate M. Robinson’'s ability
to knowingly waive that right in his earlier
pr oceedi ng.

(c) Failure to nove to recuse trial court

(d) Failure to object to constitutional error.

THE LOWER COURT ERRED I N DENYI NG MR. ROBI NSON S

CLAIM OF | NEFFECTIVE ASSI STANCE OF COUNSEL DUE TO
COUNSEL’ S FAI LURE TO | NVESTI GATE AND ACCURATELY AND
PROPERLY W THDRAW HI S PLEA.

3.

VARI OQUS CLAIMS RAISED BY MR ROBINSON MJUST BE

RAISED HEREIN IN ORDER TO PRESERVE THEM AND TO
PROTECT MR. ROBI NSON' S RI GHTS.

16
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1994,

STATEMENT OF THE FACTS

On August 16, 1994, Robinson confessed to the July

25,

mur der of Jane Silvi a. As this Court found in Robinson

According to Robinson's confession, he and Silvia
had been dating, and prior to the nurder he had
stolen Silvia's television and VCR to pawn for noney
with which to purchase drugs. Robi nson's nother sent
Silvia noney to buy back her property and she kept
this money in her shoes. After their wunsuccessful
attenpts to get back Silvia' s property, Robinson and
Silvia returned hone and Silvia fell asleep on the
couch. Robinson then went to his truck to obtain a
drywal | hanmmer. He laid the hammer in the bedroom
and waited until he was certain Silvia was asl eep.
He then hit her in the head with the hammer tw ce,
each tinme piercing her skull. Robinson clainmd that
Silvia never regained consciousness, although she
was still breathing and bl ood poured from her nouth.
Robi nson then stuck the claw part of the hanmmer into
the wvictims skull. Furt her, to stop Silvia's
breat hing and heart beat, Robinson stuck a serrated
knife into the soft portion of her neck and down
into her chest. After Silvia died, Robinson buried
her and took the noney that she had hidden in her
shoes. During his confession, Robinson also admtted
that he had initially lied to the police by telling
them that drug dealers had killed Silvia. During a
suppl enental interview, Robinson stated that he
killed Silvia "because he didn't want to battle her
for the noney" and because he did not want to return
to prison.

Robi nson 11, 761 So.2d at 271.

EVI DENTI ARY HEARI NG EVI DENCE

At the evidentiary hearing on January 29-30, 2003,

t he

def ense presented the testinony of three nental heal t h
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experts: Dr. Mttenberg, Dr. Lipman, and Dr. Spencer; defense
counsel, Mark Bender; a jail mnister, Robert Swft; and
Robi nson’s nother, Barbara Judy. The State presented the
testinony of one nmental health expert, Dr. MCl aren.
| . TRI AL COUNSEL: MARK BENDER

Mark Bender, trial counsel, had handled seven or eight
murder cases as a prosecutor even though this was his first

capital case as a defense attorney. (T 5) Shortly after his

appoi nt nent, Bender requested co-counsel. (T 6) Bender
confirnmed that, " ... M. Robinson did not want to have a
trial, did not want to nmpunt a defense, did not w sh to

present mtigation, he wished to plead guilty and receive the
death penalty ..." (T 7) Bender "honestly believed that we did
our best to convince Mchael to prepare a defense to go to
trial and try to save his life."

Robi nson did not have an alibi. He |l ed | aw enforcenment
to the victinms body. He confessed his guilt to police. Bender
knew the evidence was overwhelm ng and there may not be a
defense to mount; however, they urged Robinson to at | east
fight for his life. Robi nson was very intelligent, very
articulate, and scored very high on the 1Q test. (T 8) 1In
addition, "he was very sure of hinmself, very positive ... this

was the path he had chosen ... reflected on ... mde a
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decision that this is what he wanted to do." (T 8-9) Robinson
requested that his attorneys present no mtigation or defense;
the attorneys advised their client that they would "proffer”
m tigation, also against Robinson's objections. (T 53)

Robi nson was evaluated by a nental health expert even
t hough Bender had a “gut feeling” Robinson was conpetent,
rational, and knew right from wong. (T 9) Robinson indicated
that he was very religious and "wanted to kill hinmself, but

that was against his religion Robi nson believed that by

seeking the death penalty, he would receive the "state's

sanction for nurder."” (T 9-10) They did not discuss at
| ength” the opportunity of filing a motion to suppress the
statements. Bender believed the police had perfornmed their

work properly. (T 10) Bender did not discuss voluntary

intoxication as a viable defense. (T 11)

The def ense t eam retai ned Dr . Ber | and, a
neuropsychol ogist, and Antoinette Apel as nental heal t h
experts. (T 16) Dr. Berland found Robinson suffered from
mental illness, "but it was not to a degree that affected his

ability to know right fromwong, that he was conpetent at the
time of the nmurder and conpetent to stand trial."” (T 20) Dr.
Berl and had rel ayed that Robinson was, in fact, conpetent and

had given |ogical reasons for entering a guilty plea. (T 51,
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52) Dr. Apel did not submt a report and, according to Bender,
was difficult to reach and "dropped the ball."” (T 24) Bender
asked the trial court for an additional evaluation to be
conducted by Dr. Edward Kirkland. Prior to that evaluation,
Robi nson entered a plea. (T 21) Although Robinson may have
suffered from a nental illness pursuant to Dr. Berland's
findings, Bender did not call Dr. Berland on the issue of
"mental weakness" at Robinson's initial plea hearing. (T 49)

Al though it was unusual to enter a plea with only one
doctor's eval uation, Bender believed there may have been "sone
time constraint of sone type." He would have preferred that
t he second eval uation had been conpleted before proceeding to
a plea. (T 31) However, Bender's decision to ask the trial
judge to appoint an additional nental health expert, Dr.
Kirkland, did not nean he had any doubts as to Robinson's
conpetence. (T 55)

During his first sentencing hearing, Robinson was very
stoic and wanted to receive the death penalty. (T 33) After
the first direct appeal was remanded, Robinson sent Bender a
letter, requesting wthdrawal of the plea, and asking to have
mtigation presented on his behalf. (T 37, 39) Bender was
reappoi nted as Robinson's counsel for the re-sentencing

proceedi ngs. (T 39)
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Al t hough Bender and Robi nson discussed noving to recuse

Judge Russell from presiding over the resentencing, "Judge
Russell and M. Robinson ... had a very good rapport and
seemed to like one another ... | felt those intangibles

you just go with your gut and ... staying with Judge Russell
was a good choice ..." He believed that "going to a new judge

with all the gruesone details" would not have been effective.
(T 44) Robinson had concealed the victims body, gave false
statements to the police and robbed the victim of $120.00.
Due to these facts, Bender believed Judge Russell was "our
best shot at a life sentence.” (T 57)

Al t hough Bender thought he m ght have done a better job
on nmoving to w thdraw Robinson's guilty plea, "It's not easy
to withdraw a plea. It doesn't just happen because sonmeone now
wants to have a trial." (T 45) Although he did not enter a
witten notion to withdraw the guilty plea, he nmade an ore
tenus motion to withdraw the plea at the beginning of the new
penalty phase. (T 47) Bender hired an additional expert (Dr.
Upson) to evaluate Robinson's nental state for re-sentencing.
Upson’s findings were no different from those determ ned by
Dr. Berland in 1995. (T 60) Bender did not recall Dr. Upson
having any concerns with the findings of Dr. Berland or Dr.

Kirkland. (T 62) In addition, Dr. Lipman evaluated Robinson

21



for "lingering drug use" and did not find that it affected
Robi nson's conmpetency. (T 64) During his three years of
interaction wth Robinson, Bender did not observe any
i ndications that Robinson was not conpetent to enter his
original plea in 1995. (T 65) Drs. Upson and Lipman were
retained for mtigation purposes, not for the purpose of
determ ning whether Robinson's plea was given know ngly,
freely and voluntarily. (T 66)

In addition to the nental experts who eval uated Robi nson,
Lynn Wllianms, a mtigation specialist, "had put in hundreds
of hours, pursuing M. Robinson's background and getting that
information to us." (T 69) Drs. Upson and Lipmn and Lynn
WIlliams consulted frequently on the information they had

gat hered regardi ng Robinson. (T 70)
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1. EXPERT TESTI MONY ON MENTAL HEALTH | SSUES AT
EVI DENTI ARY HEARI NG

Dr. Wley Mttenberg, a clinical neur opsychol ogi st ,
eval uated M chael Robinson on February 9, 2000, and February
19, 2001. (T 108) He reviewed previous psychological and
neur opsychol ogi cal exam nations, as well as other avail able
records. His technician performed eight or nine hours of
testing. The tests consisted of Menory Malingering, MWI, and
the Weschler Adult Intelligence Scale, (T 77, 78, 84, 85)
Robi nson's full scale 1.Q was 119, above-average range. His
performance |1.Q was 113, also in the above-average range. (T
86) A person performng in the superior range mght have a
full scale 1.Q of 120. (T 87) Robinson scored a 96 on the
menory test, "in the average range, but well below what we
woul d expect for a person of his intelligence and indicative
of brain damage." (T 89)

In addition, Mttenberg gave Robinson the California
Learning Test, which also indicated a menory inmpairment. (T
90) Various other tests were given which indicated "a disorder
of thought process consistent with psychosis and/or brain
damage." (T 92) Dr. M ttenberg concluded that Robinson
suffered from "bipolar nood disorder due to brain damage" a

di agnosi s previously offered by Drs. Upson and Berland. (T 94)
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Mttenberg reviewed nedical records from a State Hospital in
M ssouri from 1987 which indicated Robinson had previously
been diagnosed with "hyperactivity and treated with ritalin
and psychotherapy" from the age of three through nine.
Subsequent to that age, he entered a school for the
enmotionally disturbed where no nedications were adm nistered.
(T 97) The hospital records also indicated a history of
substance abuse including stinulants, depressants and al cohol.
(T 97-8) In Dr. Mttenberg' s opinion nultiple instances caused
brain damage, a condition that "does not go away because brain
cells don't regrow.” (T 100) In Mttenberg’s opinion Robinson
did not make a knowing and intelligent decision to enter a
plea of guilty. (T 102) He believed that "... Robinson entered
a plea in a condition of nmental weakness that was caused by
per manent and | ong-standing brain danmage and nani c-depressive
psychosis ..." (T 103)

On cross-examnation, Dr. Mttenberg said he did not
interview anyone who was with Robinson in 1995. (T 105) His
concl usi on that Robinson suffered from brain danmage was based
on his own exam nation of the defendant, previous nedical
records and the diagnoses fromother mental health experts. (T
105) He was not inpressed with Dr. Kirkland's report as "it

seened to be somewhat cursory, no testing was done."
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Dr. Mttenberg said a person with bipolar disorder could
function "quite well"™ with appropriate treatnment. (T 113) |If
there was a prolonged absence of psychiatric medications, it
woul d indicate that a person was not posing any problenms in
his behavior. (T 116) Dr. Mttenberg felt that even though
Robi nson may have been in possession of the facts while
entering his guilty plea, his ability to rationally think
about those facts was inpaired. (T 120-21) Further, "If M.
Robi nson made a legally wi se decision, it would have been by
accident."” (T 122) Nevert hel ess, Robinson was capable of
maki ng knowi ng and intelligent decisions about conpl ex issues.
(T 123)

Dr. Jonat han Li pman, a neuropharmacol ogi st, eval uated (by
t el ephone) M chael Robinson three times in 1997. (T 133, 137,
138, 141) In evaluating Robinson, he reviewed informtion
received from mtigation expert, Lynn WIIlianms, containing
notes on interviews with Robinson, his famly and friends, and
former co-workers. In addition, he reviewed the statenents
Robi nson made to police subsequent to the murder. (T 140-41)
Records indicated Robinson took ritalin as a child, snoked
marijuana as a teen, abused his father's valium prescription
and ot her drugs, and would consune al cohol in the evening. (T

142-43) In his early twenties, Robinson had a "death wi sh" but
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subsequently stayed away fromintravenous drug use. (T 145-46)
Robi nson "used crack cocai ne nonments before the actual acts of
the killing and had been without for several hours prior to
that." (T 151) He had lied to police about his sinultaneous
use of drugs with the nurder. (T 151) Robinson's decision to
knowi ngly plead guilty "was deranged by organic toxicity due
to drug use." (T 155)

On Cross-exam nation, Dr . Li pman agr eed t hat
phar macol ogi cal agents can actually cause permanent brain
damage. (T 157) His interview with Robinson showed
serious problems in reality testing ... his style of thinking
was not normal or right ... he was pressured, his speech was
tangential ... | could tell that this was in the absence of
any drugs." (T 160) Robinson rejected a mtigation defense
because he did not want to go back to prison, "where he woul d
be raped, he would rather die than go back to prison.”
Robi nson nmurdered his victim for noney, "notivation that did
not indicate brain danmage. (T 161) However, Robi nson

experienced supernatural paralysis of good and evi
time dilations ...scotomata (light noving across vision).." (T
169) Further, Robinson cycles "between mania and depression.”

"He isn't just bipolar. There is something wong with his

views on reality.” (T 171) Lipman had not seen any

26



psychol ogi cal or psychiatric diagnosis of Robinson as being
paranoid. (T 177)

Dr . John Alvin Spencer, a clinical and forensic
psychol ogist, reviewed nedical and trial records prior to
eval uati ng Robinson. In addition, he reviewed the eval uation
reports witten by Drs. Lipman and Mttenberg. (T 179, 182
183) Spencer's clinical i nterview of Robi nson i ncl uded
adm nistering the "MWl TWO." (T 183) He determ ned that
Robi nson had a severe chronic nental order that manifested in

his late teens or early 20's, a "bipolar disorder.” (T 186-87)

He was able to respond to certain things, " ... but he can't
do so rationally because he can't hold his brain still [Iong
enough ..." (T 189) Further, " ... he's not rational because

he can't organize, collect, synthesize.” (T 199)

On cross-exam nation, Dr. Spencer said he was not asked
to determ ne whet her Robinson was inconpetent for the current
proceedi ngs. (T 216) He knew there was something wong with
Robi nson "within ten mnutes" after nmeeting with him (T 222)
Further, Robinson's " ... thought processes are grossly
conprom sed now and then ..." (T 231) From the material that
was provided to him it appeared that all the experts agreed
t hat Robi nson has a major nental illness. (T 242)

V. JAIL M NI STRY: ROBERT SW FT
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Robert Swift has volunteered for twelve years at the
Orange County Jail under the Chaplain's supervision,
di stributing bibles and conducting bible studies. (T 259) He
found Robinson " ... intelligent, articulate, kind of up
had a certain amount of energy ... had no difficulty tal king."
(T 260, 261) Robinson told Swift of his decision to seek the
death penalty for hinself, "He said this is what | want to
do." (T 262) When Robinson was returned to Orange County for
the evidentiary hearing, he expressed his desire for an
alternative to the death penalty, life inprisonment. Swft
said, "He sees a possibility of being of value in that kind of
life." (T 268-69)

On cross-exam nation, Swift said he and his wife were
instrumental in raising $2,500.00 for a P.E.T. scan to be
conducted on Robinson. (T 271-72) Robinson and he continued to
comruni cate through letters and visits since they first met.
(T 273) Robinson had decided to plead guilty because of the
guilt he felt in murdering Jane Silva. (T 277)

Upon exam nation frommthe trial court, Swift said it was
his understanding that the results of the P.E.T. scan were
"inconclusive ... and wouldn't serve any purpose.” (T 279)

I11. ROBINSON S MOTHER: BARBARA JUDY
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Bar bara Judy, M chael Robinson's nother, said his birth
"... was a long delivery and forceps were used ... The shape
of his head was actually pointed for several weeks after he
was born ... the prints of the forceps were on the side of his
face." (T 280-81) She knew there was something psychol ogically
wong wth him from a very early age. Robi nson cried
continuously and didn't want to sleep when she tried to feed
him he would fight, scream and ki ck. He was very active" (T
281) At the age of six, Robinson was given Ritalin, and
dosages increased over the next couple of years. (T 282-83)

He was al ways doi ng dangerous things, burned ...garbage
inside the house ... sticking wires in the outlets ... he did
those things all the tinme." (T 284, 285) She never saw her
son consi der the consequences of anything he did. Although he
choose the "decision to die," she said, " ... that's the
choice he made and it wasn't rational. But neither was what he
had done." (T 287-88)

On cross-exam nation, Judy agreed that her son had shown
unusual behavior during the course of his life. (T 288) She
did not discuss his reasons to plead guilty. (T 290) Although

she could not excuse his actions, "he came here damaged and

"' m responsi ble for him being where he is.” (T 291) Ms. Judy
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provided information to | aw enforcenent that I ed to Robinson's
arrest. (T 292)

Upon exam nation fromthe trial court, Judy said she had
filed a m ssing person's report on the victim Jane Silva, her
son's girlfriend. (T 296) Robi nson showed up on her doorstep,
| ooking "li ke something wild and he was really not coherent.”
(T 296) Upon careful questioning by her, he told her he had
killed his girlfriend. (T 297) After Appellant left Judy’s
home, she did not call the police for a few days. Eventually,
she "realized the state he was in he m ght hurt sonebody el se
and it would be ny fault and so | had no choice." (T 298)
Nei t her she nor Robinson's father abused drugs nor alcohol. (T
301) She said, " ... we went to church, we were not perfect

but he didn't |earn the behavior in our house.™ (T 301)
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V. STATE' S EXPERT TESTI MONY

Dr . Harry MClaren, a psychologist specializing 1in
crimnal forensic psychology, was the State's only witness. (T
305) He reviewed Robinson's nedical and nmental health records
from the Department of Corrections, the penalty phase of the
trial, and the depositions of Drs. Mttenberg, Spencer, and
Berland. (T 311, 313) He spoke with Lisa WIley, Union
Correctional's Psychol ogi cal Speci al i st Bar bar a Judy,
Robi nson's nother, and Robert Swift, a Christian counselor. He
met with Robinson twi ce and conducted psychol ogical tests. (T
314) Dr. MCaren conducted the MWl and the Miltiaxial
I nventory. He reviewed the prior intelligence tests given by
ot her doctors, and read the neuropsychol ogical reports of
previ ous exam ners. (T 316)

In his opinion, Robinson understood that he was

pl eadi ng guilty to mur der , under st ood t he possi bl e
consequences ... based on a l|ack of docunentation of nmenta
health problens ... it appears to ne that he nmade a rational,
knowing ... waiver ..." (T 321-22) Although he believes that

Robi nson has a m|ld bipolar disorder, he did not see a severe

manic state, "not to the extent that he could not appreciate
what he was giving up." (T 323, 337) In addition, the passage

of time between Robinson's arrest and plea (six nonths)
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increased his chances of "getting better." (T 324, 325) He
agreed with Dr. Upson that Robinson suffered from mld or
noderat e brain danmage. (T 332)

McCl aren agreed that there were facts that supported the
proposition that Robinson made the choice to nurder Jane Silva
in order to obtain drug nmoney. (T 358-59) He said Robinson had
"volitional control." (T 359) During Robinson's plea hearing,
he did not see any indication of "major disorganized speech.”
(T 362) Mst of Robinson's test scores were in the "high
average" range. (T 364) Indications of Robinson's bipolar
di sorder did not come to light until the year 2000. (T 369) In
addition, there was no indication that Robinson was suffering
from a major depression in 1995 at the tine he entered his
guilty plea. (T 371)

On cross-exam nation, Dr. MC aren said he did not find
any evidence of malingering in the tests he admnistered to
Robi nson. (T 335) On nost of the tests admnistered by
previous nmental health experts, there was no evidence of
Robi nson trying to fake a nental illness. (T 336) Although
Robi nson entered a plea on January 23, 1995, and Dr. Berland's
report was dated January 24, 1995, (T 32), MCl aren expl ai ned

that he has given "verbal reports" of his findings and was
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| ater asked to dictate a witten report in order to docunent a
conversation with the attorney. (T 347)
An Order denying Robinson's Anended Mdtion to Vacate was

i ssued on May 19, 2003. (PCR 540-560). This appeal follows.
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SUMVARY OF THE ARGUNMENT

Point I: This <claim alleges Robinson was denied an
evidentiary hearing on issues involving effective assistance
of counsel. Those issues include failure to present
mtigating evidence, failure to ensure a valid waiver of
sentencing jury, failure to recuse the trial judge, and
failure to object to constitutional error. The issues are
insufficiently pled, conclusively refuted by the record, and
have been denied by this Court on the nerits. Ext ensi ve
mtigation was presented at Robinson’s re-sentencing and
current counsel has shown nothing additional that would have
changed the outcone of the proceeding. Robinson was conpetent
at the tinme he entered the plea. At the plea hearing he
validly waived a sentencing jury and stated repeatedly he
wanted the death penalty. There was no basis to recuse the
trial judge, and this issue was decided on the nerits on
di rect appeal. Trial counsel raised nunmerous constitutional
claims. Re-raising the clains as ineffective assistance clains
w Il not change the fact the issues have no nerit.

Point Il1: This claim alleges counsel was ineffective for
failing to w thdraw Robi nson’s plea when the case was remanded
for re-sentencing. The record shows the plea was voluntarily

entered and that Robinson was conpetent to enter the plea.
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Point I11: This claimraises issues in order to preserve

them for federal review These issues are insufficiently
pl ed, procedurally barred or not ripe for determ nation, and

have no nerit.
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ARGUMENT

CLAIM |
THE LOVER COURT DI D NOT ERR I N DENYlI NG AN
EVI DENTI ARY HEARI NG ON | SSUES | NVOLVI NG
ALLEGATI ONS OF | NEFFECTI VE ASSI STANCE OF
COUNSEL.

Robi nson clainms the trial judge erred in denying several
claims of ineffective assistance of counsel wthout an
evidentiary hearing. As discussed below, the specific clains
are refuted by the record and there was no error in the
summary deni al . The initial “shell” mtion was filed in
February 2001, and the amended notion filed under Rule 3.850
on October 10, 2001 (R 192). In Finney v. State, 831 So. 2d
651 (Fla. 2002), this Court noted a distinction between 3.850
nmotions and 3.851 motions. This Court concluded that Finney’s
3.850 <clains of ineffective assistance of counsel were
properly denied w thout an evidentiary hearing. Robi nson is
not entitled to an evidentiary hearing sinply because he
frames the claim as an ineffective assistance claim Al 'l

these clains are either facially invalid or conclusively

refuted by the record. See Fla.R CrimP. 3.850(d); Hamlton
v. State, _ Fla.L.Wekly _ (Fla. June 3, 2004); Power v.

State, 29 Fla.L.Wekly S207 (Fla. May 6, 2004).
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A. (Claims 1V and V of Anended Mbti on)

Failure to adequately investigate and present available
evidence of mtigation and to secure conpetent expert nental
heal t h assi stance.

Robi nson <clainms counsel failed to present available
evidence of mtigation and the nmental health eval uations were

i nadequate in violation of Ake v. Oklahoma, 470 U S. 68, 105

S.Ct. 1087 (1985). The trial judge summarily denied both
claims because they were refuted by the record. Regar di ng
mtigation, the trial judge found:

M. Robinson alleges counsel failed to investigate,
di scover, and present significant evidence which
woul d have established both statutory and non-
statutory mtigating circunst ances. He argues
counsel presented "only extrenely limted mtigation
evidence" in the formof two doctors and his nother.
He al so al | eges counsel had obt ai ned an
i nvesti gator, Lynn  WIIians, who was, by all
accounts, doing all of the work, but the Court was
"so distraught about paying the investigator" that
Ms. WIlliams refused to turn over her findings and
had to retain counsel to represent her interests.
FN3. (A hearing was conducted, wher eupon  Ms.
WIlliams and her attorney agreed to turn over the
results of her investigation.) He also alleges that
due to t he Court's time constraints, t he
i nvestigator was unable to finish the investigation.

FN.3. Ms. WlIlliams charged $15,093.00 for
services, at a rate of $45 per hour, and
$2,292.49 for costs. She was awarded
$9,810.45 for services and $2,292.49 for
costs. In contrast, the two attorneys were
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paid $50 per hour pursuant to the court-
appointed attorney contract, and they
received a conbined total of Iess than
$8,500.00 for their work on this case.

After four pages of Ilegal argunment, he identifies
the available evidence as follows. There were
"W tnesses” FN4. who would have testified to the
facts surrounding M. Robinson's life, which would
have caused the Court to find additional mtigation.
He argues the Court should have |learned the results
of a PET scan; the fact he lived alone or in state
juvenile facilities as an adol escent, finally
succunbing to a cycle of drug abuse and crack
addiction; the fact he suffered trauma resulting in
brain danmage, exacerbated by drug addiction; the
fact his young life was marked by severe physical
and psychol ogi cal abuse and enot i onal and
educational deprivation; and he was using drugs
during the night and early nmorning hours | eading up
to the incident.

FN. 4. Rachel Spanjer (special education
teacher), Maria Easley Phillips (ex-wife),
Sue Doto (aunt), Doyle Robinson (father),
Eula Bryant (grandnother), Jay Robinson
(brother), Ariene Robi nson (pat ernal
grandnot her), Bob Swift (prison mnistry),
Patricia Wlliams (fornmer girlfriend), and
John Carraway (owner of special school).

The record refutes M. Robinson's claim that these
items were not considered. The following is a |ist,
in the order presented by the State's Response, of
the factors which were presented.

- Counsel vigorously pursued a PET scan but was
unable to show a particularized need for a PET or
SPECT scan beyond the testing which had al ready been
done. Apparently, no such need existed: M. Robinson
eventually wunderwent a privately-funded PET scan
prior to the 2003 evidentiary hearing, but the
results were inconclusive. Consequently, this test
woul d not have yielded any hel pful evidence in 1997.
Furthermore, in the 1997 sentencing order, this
Court found that M. Robinson actually did suffer
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from brain damage but still inmposed the death
penalty, finding that it did not prevent him from
functioning normally. There is sinply no reasonable
probability that additional testing would have made
a difference in the outcone of the proceedings.

- Wtnesses testified that M. Robinson had to | eave
home at age 14 or 15 (R2, pages 55 and 182) and that
he was sent to a state school (R2, pages 66-67 and
197).

- This Court listed M. Robinson's drug abuse and
crack addiction as mitigating factors in the 1997
sentencing order, and gave them great weight. (R2,
pages 344 and 348).

- Counsel introduced evidence of several traumatic
events to support the unrefuted neurol ogical
findings of Dr. Upson and Dr. Berland: forceps

delivery, internal bleeding suffered as a child
(resulting in unconsciousness, hospitalization and
bl ood transfusion), swi mm ng accident, sticking

wires into electrical outlets, use of alcohol and
drugs, painting accident from inhalation of funes,
bi cycle/car accident, and rapes during previous
i ncarcerations (R2, pages 64-68, 70-71, 77, and
185).

- Counsel pr esent ed evi dence regar di ng t he
exacer bation of brain damage by drug use in the 1997
penalty phase hearing. (R2, pages 88 and 121).

- Counsel present ed evi dence of physi cal
psychol ogi cal, enotional, and educational abuse in
1997: uncle gave him vodka (R2, page 68), father
shunned and disowned him (R2 pages 55 and 203),
witnessed father mstreat mother (R2, pages 189-
190), father knocked him to floor (R2, pages 190-
191), paternal grandfather suffered from paranoia
and threatened famly with gun and died in nental
hospital (R2, pages 191-192).

- In 1995, M. Robinson told the Court he had been
usi ng cocaine through the period |eading up to the
mur der but asserted that he had not used it on the
day of the murder itself. (R, pages 9-10). In 1997,
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Dr. Upson reported that M. Robinson said he was on
a binge for a nonth prior to the nmurder. (R2, pages
75-76). Although he mght now wsh to present
addi ti onal evidence, the Court already gave the drug
abuse factors "great weight." (R2, page 348). See
al so Robinson v. State, 761 So. 2d 269, 271-272
(Fla. 1999).

In its Novenmber 1996 opinion, the Florida Suprene
Court remanded this case with directions to conduct
a new penalty phase proceeding within 60 days.
However, defense counsel asked for nmore tine to
prepare, which was granted. The death sentence was
not re-inposed until August 1997, nine nonths after
the opinion was issued. These additional nonths
provided anple tinme for any additional investigation
which M. Robi nson had decided to allow his
attorneys to pursue. Based on the foregoing, this
Court finds that this claim is refuted by the
record. Counsel presented a great deal of evidence
in support of mtigation, which was duly considered
and given great weight. There is no reasonable
probability that additional evidence would have
resulted in a different sentence.

(PCR 547-550).
As this Court found in Robinson 11, there was an

abundance of mitigation presented. Robinson has pointed to no

specific mtigation that was overl ooked. He nerely presents
the nanes of nore W tnesses, not specific additional
mtigation these wtnesses wuld have added to the |Iist.

Presenting duplicative or cunulative information does not neet

a defendant’s burden of pleading. Gudinas v. State, 816 So. 2d

1095, 1106 (Fla. 2002); Kennedy v. State, 547 So.2d 912, 913
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(Fla. 1989); State v. Lawrence, 831 So.2d 121,133 (Fla.
2002), cert. denied, 538 U S. 926, 123 S.Ct. 1575 (2003).
Regar di ng Robi nson’s Ake claim the trial judge found:

M. Robinson alleges counsel failed to obtain an
adequate mental health evaluation and to provide the
necessary background information to the nental
health consultant. He argues Dr. Upson and Dr.
Li pman failed to conduct an adequate review of his
background or famly history, and further argues

t hat counsel fail ed to conduct a t hor ough
investigation. He argues his "entire history was
cl assic mtigation" whi ch shoul d have been
pr esent ed, and asserts that evi dence  of t he
abandonnent, abuse, enot i onal and educat i onal
deprivation, and head traumas were poorly presented
by counsel, along with the effects of drugs and

al cohol on his behavi or.

M. Robi nson was exam ned and psychol ogically tested
by a nunber of experts based on an extensive history
obtained from him famly nenbers, and mtigation
specialist Lynn Wlliams. (R2, page 58; Ins. 22-23;
R2-136, Ins. 18-19). Furthernore, the underlying
issues in this claim are essentially the sane as
those set forth in Claim IV, and M. Robinson
provides little in the way of new facts counsel
shoul d have discovered or provided to the experts.
Therefore, the Court concludes that this claim is
refuted by the record for the reasons set forth in

ClaimlV
(PCR 550).
The record indicates that during the resentencing

heari ng, defense counsel presented the testinony of severa
experts in psychology and nental health. Mor eover, defense
counsel also presented evidence of the famly situation,

Robi nson’s drug use and chil dhood problens through testinony
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of his nother, Barbara Judy. A review of the record indicates
that these individuals ©provided a conplete picture of
Robi nson’s famly problens and nental state. Contrary to
Appellant's assertion, this evidence was presented in a clear
and conprehensi ble nmanner. Because the record conclusively
refutes Robinson’'s claim that he received an inconpetent
mental health evaluation, the trial court's summary denial of
this claim should be upheld. See Sireci v. State, 773 So.2d
34, 45 (Fla. 2000).

Robi nson next faults the trial judge for “focusing” on
the prejudice prong.(lnitial Brief at 43) The trial judge
addressed both deficient performance and prejudice. Even if
she did not, “there is no reason for a court deciding an
effective assistance claim ... to address both conponents of
the inquiry if the defendant makes an insufficient show ng on

one. Downs v. State, 740 So.2d 506, 518 n. 19 (Fla. 1999),
cited in Stewart v. State, 801 So.2d 59, 65 (Fla. 2001).

Robi nson relies on Harvey v. Dugger, 636 So.2d 1253 (Fla.
1995), Rivera v. State, 717 So.2d 477, 485 (Fla. 1998), and
Cook v. State, 792 So.2d 1197 (Fla. 2001). In Harvey, this

court remanded for an evidentiary hearing on ineffective

assi stance of counsel at the penalty phase; however, in Harvey

there was “substantial mtigation evidence” that had not been

42



presented at the penalty phase, including nental state
information. In the present case, the notion failed to allege
any further information than that al r eady present ed.
Li kewise, in Rivera, the trial judge held the ineffectiveness
claims were procedurally barred. This Court remanded for an
evidentiary hearing because “[t]he trial court found only one
statutory mtigator despite the fact that numerous mtigating
factors allegedly existed and could have been considered.”
Ri vera, 717 So.2d at 484. This Court |isted twenty-one (21)
mtigating ci rcunst ances t hat wer e al | eged in t he
postconviction nmotion which had not been presented at the
penalty phase. lronically, Rivera contains findings which
di scredit Robinson’s Claiml(c) bel ow

Thi rd, Robi nson relies on Cook I n whi ch t he
postconviction mnmotion alleged counsel failed to properly
investigate the nmental mtigators and Cook's famly and
personal background, and that counsel waited until the day
before the penalty phase hearing to seek the assistance of a
mental health expert. The trial court found one mtigating
factor: the absence of any prior crimnal history. Cook
all eged that Dr. Haber's brief evaluation was done the norning
of the penalty phase wi thout the benefit of famly and other

background i nformation. This Court noted that def ense
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counsel's direct exam nation of Dr. Haber consisted of five
pages in the appellate record, the State's cross-exam nation
covered eight pages, and there was no redirect exam nation.
Cook alleged substanti al addi ti onal mtigating evidence
including a long history of drug use, abuse as a child, racial
threats and attacks upon noving to Florida, the death of a
close sibling at an early age, a learning disability, and
growing up in an atnosphere of chaos and instability. Cook,
792 So.2d at 1202-1203. In the present case, the facts were
insufficiently pled and the allegations refuted by the record.
A defendant may not sinply file a notion for postconviction
relief containing conclusory allegations that his or her trial
counsel was ineffective and then expect to receive an
evidentiary hearing. The defendant nust allege specific facts
that, when considering the totality of the circunstances, are
not conclusively rebutted by the record and that denonstrate a
deficiency on the part of counsel which is detrinmental to the
def endant. Kennedy v. State, 547 So.2d 912, 913 (Fla. 1989).
Robi nson also relies on Wggins v. Smth, 539 U S. 510,
123 S. . 2527 (2003), a case in which counsel presented
evidence of only one significant mtigating factor: no prior
conviction. Wggins, 123 S.C. at 2543. As the Court

observed, Wggins had an “excruciating life history on the
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mtigating side of the scale.” W ggins, 123 S.Ct. at 2543.

The Court further described the mtigation evidence as
“powerful” and included severe privation and abuse while in
the custody of his alcoholic, absentee nother and physical
tornment, sexual nolestation, and repeated rape while in foster
care. W ggins was honeless and had dimnished nenta
capacity. In the present case, extensive mnmtigation was

presented and there is no additional mtigation alleged in the

postconviction notion. The trial court’s order is supported
by conpetent, subst anti al evidence and should not be
di st ur bed.

(b) Failure to object or advise the court of M. Robinson’s
entitlenment to a jury determnation of his sentence follow ng
the remand by this Court and to investigate M. Robinson’s
ability to knowngly waive that right in his earlier
pr oceedi ng.

This issue was Claim Xl bel ow. The trial judge found:

M. Robi nson alleges he did not voluntarily,
know ngly, and intelligently waive his right to a
capi t al sentencing jury and the trial court's
inquiry on the purported waiver was inadequate. He
argues that at the time of his plea, he was
suffering from chronic brain damge and cocaine
withdrawal, plus he had experienced multiple small
strokes, and was in the mdst of a major depressive
epi sode, of which his wish to die was a synptom He
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also alleges that trial counsel failed to seek a
jury for the 1997 penalty phase and appellate
counsel failed to seek rehearing before the Florida
Suprene Court on the issue of a jury to issue a
reconmendati on.

The issues in this claim are simlar to those set
forth in ClaimlIll3 The claimis procedurally barred
because it was raised on direct appeal, and the
Fl orida Suprene Court found the record refuted M.
Robi nson's claim that he was unable to form an
intelligent waiver of his right to a trial.
Robi nson, 761 So. 2d at 274.

Furthernmore, when the Florida Supreme Court vacated

the original death sentence, it remanded the case to

this Court with directions "to conduct a new penalty

phase hearing before the judge alone." Robinson, 684

So. 2d at 180. M. Robinson had previously waived

his right to a penalty phase jury. Therefore,

counsel had no basis to assert a non-existent right.

This claimlacks nmerit, and it is summarily deni ed.
(PCR 554). This finding 1is supported by conpetent,
substanti al evi dence. The record shows that after Robinson
entered his plea, the trial judge discussed the penalty phase

wi th counsel. Counsel then stated:

MR |ITRAN W would be waiving the jury for
penalty phase, judge.

THE COURT: Have you tal ked to himabout that?
MR. IRWN: Yes, we have.

THE DEFENDANT: | have stated that earlier.

SThat counsel was ineffective in failing to withdraw the
pl ea.
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THE COURT: You don’t want a jury for the penalty

phase?
THE DEFENDANT: | don’'t feel | need it. | think
if you - contingent on - can you return a

penal ty phase of death by that?

THE COURT: 1’ve done it before.

THE DEFENDANT: That is what | have been advised

by my attorneys. So yes, | waive ny right to a

jury to the sentencing.
(OR 33). The State argued that since this was such an
i nportant decision, the State requested a jury panel to make
t he recommendati on (OR 33).

Al t hough the voluntariness of the plea was raised in
Robinson 11, this precise issue was not raided. This issue is
procedurally barred, but Robinson seeks to avoid the bar by
raising the claimas ineffective assistance of counsel. \hat
Robi nson is now raising, is his right to a jury on remand for
resent enci ng. In effect, he is arguing that this Court’s
remand for judge-alone resentencing in Robinson Il was error.
Robi nson has also raised this issue in his habeas petition as
i neffective assistance of appellate counsel. If this issue
coul d have been raised on direct appeal fromre-sentencing, as
Robi nson claimin his habeas petition, then it is procedurally

barred for Rule 3.851 purposes.
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This Court remanded for a resentencing hearing before a
judge alone, and the trial judge followed this order precisely
as required See State v. Budina, 29 Fla.L.Wekly D1062 (Fl a.
2d DCA April 30, 2004). Robi nson’s real conplaint is that
this Court’s order was wong and the trial judge should not
follow this Court’s orders. As the trial judge observed, this
issue has no nerit and is properly summarily deni ed.

(c) Failure to nove to recuse trial court upon remand.

This was Claim XVl below. The trial court held:

M. Robinson alleges the Court’s bias in favor of

the State and predisposition to sentencing him to

death are evident on the record. He argues the

Court *“constantly blaned the defense, was obsessed
by what she thought was an over-abundance of noney

spent on defendant in M. Robi nson, and nmade
i nproper remarks...” (See exanples in his notion on
pages 61-62). He argues the Court <changed its

ruling on his request for a SPECT scan because she
felt to nmuch tinme had been wasted on his case, and
went through the nmotions of a penalty phase when she
was already aware that she would sentence him to
deat h. Finally, he cites the conclusion in the
April 12, 1995 sentencing order that the aggravating
circunstances could not be outweighed by any
potenti al mtigating circunmstances, arguing this
denmonstrates the Court’s inability to consider any
mtigating circunstances in his case at any tine.
Agai n, alnost as an afterthought, he adds the claim
t hat counsel was ineffective for failing to recuse
the Court prior to the new penalty phase hearing.

M. Robi nson' s cl ai ns of act ual bi as are
procedurally barred because the statements to which
he refers were made on the record and, therefore,
they were known at the tine of the direct appeal. In
addition, the coments are insufficient to show
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act ual bi as anounti ng to a denial of hi s
constitutional right to a fair and inparti al
tribunal, citing Asay v. State, 769 So. 2d 974, 980
(Fla. 2000). The <claim of actual judicial bias
shoul d have been, could have been, or actually was
rai sed on direct appeal. (It does not matter whether

it was or not; if it could have been raised, it is
not appropriate for consideration in a notion for
post convi ction relief.) Ther ef ore, it i's

procedural |y barred.

To the extent M. Robinson alleges that counsel

should have mobved to recuse the undersigned judge

that claimlacks nmerit. M. Bender testified at the
January 2003 evidentiary hearing that he asked M.

Robi nson if he wanted another judge. Together, they
deci ded that Judge Russell and M. Robinson had a
good rapport, and that by the tine of the second
sentenci ng hearing, she was "nunbed" to the facts of
the case. There is no reasonable probability that
the outcome would have been different if a different
j udge had assuned responsibility for this case.

This claim is procedurally barred, it l|acks nerit,
and it is summarily denied.

(PCR 557-558).
The issue of the trial judge s bias or inpartiality was
raised in Robinson Il and this Court held:
None of the alleged coments by the trial judge
i ndi cated bias or prejudice against the defense, and
the record indicates that the trial court granted
al | of Robinson's requests for appointnment of
experts and addi ti onal f unds w th whi ch to
investigate mtigating evidence.

Robi nson v. State, 761 So.2d 269, 273 (Fla. 1999). Thi s

issue is procedurally barred. Raising the issue as an
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ineffective assistance claim does not resurrect the issue.
Medi na, supra.

Further, this claim has no nerit. As defense counsel
testified at the evidentiary hearing, they felt Judge Russel
was the appropriate judge for Robinson’ s case. In order to
succeed on a notion to disqualify:

We have repeatedly held that a notion to disqualify

a judge "nmust be well-founded and contain facts

germane to the judge's undue bias, prejudice, or

synpathy." Jackson v. State, 599 So.2d 103, 107

(Fla.1992); dGlliam v. State, 582 So.2d 610, 611
(Fla.1991); Dragovich v. State, 492 So.2d 350, 352

(Fl a. 1986). The nmotion wll be found legally
i nsufficient "if It fails to establish a
wel | -grounded fear on the part of the novant that he
will not receive a fair hearing."” Correll v. State,

698 So.2d 522, 524 (Fla.1997). The fact that the
j udge has made adverse rulings in the past against
the defendant, or that the judge has previously
heard the evidence, or "allegations that the trial
judge had formed a fixed opinion of the defendant's
guilt, even where it 1is alleged that he judge
di scussed his opinion with others,” are generally
considered legally insufficient reasons to warrant
the judge's disqualification. Jackson, 599 So.2d at
107.

Rivera v. State, 717 So.2d 477, 480-481 (Fla. 1998). This
i ssue was argued on direct appeal and all facts were before

this Court. Robinson argues that, had defense counsel filed a

nmotion to recuse Judge Russell, a different standard would
have applied and he would have prevail ed. This is pure
specul ati on. This Court found no nerit to the allegations
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raised in Robinson 1I1. If there was no nerit to the

al | egati on, defense counsel cannot be ineffective for failing
to raise the issue.

Last, Robinson conplains that evidence was taken at the
evidentiary hearing on this point (Initial brief at 56). This
claimis couched in ternms of issues on which the trial court
erroneously denied an evidentiary hearing. Robinson just
adm tted evidence was presented; therefore, this claimhas no
merit.

(d) Failure to object to constitutional error.

This issue is insufficiently pled on appeal. See Shere v.
State, 742 So.2d 215, 218 n. 6 (Fla. 1999). Robinson states
that trial counsel failed to object and preserve issues of
constitutional error, “for exanple” the unconstitutionality of
the Florida death penalty (Initial brief at 57). Tri al
counsel filed a br oad range of noti ons on t he
constitutionality of the death penalty. (OR 160-172, 173-174,
189- 193, 196-212). This issue is not pled wth enough
specificity to identify the areas of conplaint and frame a
claim of ineffectiveness. Furthernmore, the issue has no
merit. This Court has repeatedly rejected challenges to the
constitutionality of Florida s capital sentencing scheme. See

Floyd v. State, 808 So.2d 175, 193 (Fla. 2002); Fotopoul os v.
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State, 608 So. 2d 784, 794 & n. 7 (Fla. 1992) (rejecting a
series of constitutional challenges to Florida's death penalty
statute). Additionally, this Court has repeatedly rejected
claims that electrocution is wunconstitutional. See, &e.g.,
Provenzano v. Moore, 744 So.2d 413, 415 (Fla. 1999); Jones V.
State, 701 So.2d 76, 79 (Fla. 1997); Medina v. State, 690
So.2d 1241, 1244 (Fla. 1997). This Court has also rejected
claims that lethal injection is unconstitutional and that the
application of the amended statute violates the Ex Post Facto
Cl ause. See Bryan v. State, 753 So.2d 1244, 1253 (Fla. 2000)
(stating that lethal injection is "generally viewed as a nore
humane nethod of execution"); Sinms v. State, 754 So.2d 657
664 (Fla. 2000) (finding no ex post facto violation). Thus,
even had counsel objected to the inposition of Robinson's
deat h sentence on these grounds, he would not have prevail ed.
Counsel cannot be deened ineffective for failing to make these
nmeritless argunments. See Giffin v. State 866 So.2d 1, 17
(FI a. 2003); Melendez v. State, 612 So.2d 1366, 1369 (Fla
1992). The trial judge found the <constitutional clains
presented in Claims VII, |IX and XIIl procedurally barred and
wi thout nmerit (PCR 553, 555).

Robi nson also clainms counsel was ineffective for failing
to rai se t he i ssue of bur den shifting on
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aggravating/mtigating circunstances. This issue was Claim
VIl bel ow. The trial court found the issue procedurally

barred since trial counsel raised the issue before the trial

court. (R 551). Furthernore, this issue has been repeatedly
rejected by this Court and has no nerit. The ineffective
assi stance of counsel claim is neritless because the

underlying claimis nmeritless. More v. State, 820 So. 2d 199
(Fla. 2002); Gorby v. State, 819 So. 2d 664 (Fla. 2002);
Carroll v. State, 815 So. 2d 601, 623 (Fla. 2002); Freeman v.
State, 761 So. 2d 1055, 1067 (Fla. 2000); Rutherford v. Moore,
774 So. 2d 637, 644 n. 8 (Fla. 2000); Denps v. Dugger, 714 So.
2d 365 (Fla. 1998); Shellito v. State, 701 So. 2d 837, 842-43
(Fla. 1997); G oover v. State, 656 So. 2d 424, 425 ( Fl a.
1995); See also, Blystone v. Pennsylvania, 494 U S. 299
(1990); Boyde v. California, 494 U S. 370 (1990). This claim

is not a basis for relief, and the Circuit Court’s denial of

relief should not be disturbed.
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CLAI M 11

THE LOVWER COURT DI D NOT ERR | N DENYI NG MR.
ROBI NSON' S CLAI M OF | NEFFECTI VE ASSI STANCE
OF COUNSEL FOR FAI LURE TO W THDRAW HI S
PLEA.

This issue was Claimlll in the notion for postconvction
relief. The trial court held:

M. Robinson alleges counsel perfornmed deficiently
by failing to “accurately and properly withdraw his
plea in accordance with the requirenents set forth
in Rule 3.170(f) of the Florida Rules of Crimnal
Procedure. In the oral notion to wthdraw plea,
counsel argued that M. Robinson was unable to form
an intelligent waiver of his rights, but failed to
offer any further explanation. He contends that
with proper preparation, counsel woul d have
presented a witten mtion to the Court with a
request for a specific hearing time. He argues that

duri ng t he penal ty phase pr oceedi ngs a
neur opsychol ogi st was available to testify that he
was suffering from a nental illness and a

neur ophar macol ogi st was waiting telephonically, but
counsel failed to call them He also argues counse
failed to prepare the doctors to testify to the
i ssue of ment al weakness, a requirenent for
wi t hdrawi ng a pl ea.

At the evidentiary hearing conducted January 29-31,
2003, M. Robinson presented testinony indicating
that he suffered from bipolar disorder (manic type),
behavi oral problenms since childhood, chronic brain
danmage, and severe after-effects stemmng from his
abuse of cocaine and cocaine wthdrawal. In his
motion, he also alleged that he had experienced
multiple small strokes. Through collateral counsel,
he argued that at the tinme of his plea, his chronic
brain damage, conbined with prolonged drug use,
af fected hi s personality, j udgment , and
i npul si veness. He also argued that these problens
distorted his perceptions of reality and inpaired
his intelligence. Finally, he argued his request for
t he death penalty - in other words, his wish to die
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- was nerely a synptom of a major depressive
epi sode, and that the severity of his depression
rendered him incapable of entering a know ng,
voluntary, and intelligent plea.

In 1995 and again in 1997, this Court was well aware
of M. Robinson’s history and nental state. The
1997 resentencing order contains a litany of
mtigating issues including frontal | obe brain
damage, nental health infirmty, and substance abuse
that this Court considered. The expert testinony
presented at the 2003 evidentiary hearing offered
little nore except details on the synptoms and
effects of mani ¢ depressi on, which has Dbeen
confirnmed t hr ough t he testi nony of NUMer ous
w t nesses throughout the years. However, the Court
is not persuaded that M. Robinson’s request for the
death penalty - in other words, his wish to die -
constitutes evidence that he was nentally or
enmotionally incapable of making the decision to

wai ve his legal rights. His depression did not
prevent him from making logical, self-interested
deci si ons. The description “suicidal” has volatile

connotations, but assum ng M. Robinson was indeed
suicidal as a result of his nmental problens, drug
abuse and his own actions, that does not nean he was
irrational or incapable of making a know ng,
intelligent, and voluntary deci sion.

From the first day he appeared in court, M.
Robi nson was determ ned to plead guilty and seek the
death penalty. He was consistent with this request
in every court hearing. At the January 23, 1995,
pl ea hearing, he asked Judge Russell whether she was
sure she could inpose the death penalty wi thout a
jury. The transcript of this hearing denonstrated
that he was calm and focused, showing none of the
mani ¢ behavi or which has been nentioned so often.
He responded directly, wth coherent explanations
for his answers. At the first sentencing hearing,
he insisted upon his conpetence. He expressed his
satisfaction with his attorneys, acknow edging that
they had attempted to convince him to pursue

mtigation but taking full responsibility upon
hi msel f for the decision not to do so. Even after
the second sentencing heari ng, follow ng the
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unsuccessf ul attempt to withdraw the plea, he
expressed his understanding that inposing the death
penalty was a difficult thing to do. Several years
on death row and consultations with a spiritual
advi sor have persuaded him that he should |eave this
life or death matter in God' s hands. However, this
change of heart does not invalidate his original
deci si ons.

M. Robinson has consistently provided | ogical,
rational reasons for pleading gquilty. As he
expl ained during the 1995 plea hearing, he killed
soneone and felt he deserved the death penalty
because of that. As he expressed to M. Swift, the
prison mnistry volunteer, he felt renorse for
murdering Ms. Silvia, someone whom he had | oved and
who had been good to him As he expressed in a My
28, 1997, interview (the transcript of which was
reviewed by defense wtnesses for the evidentiary
hearing), he was repeatedly raped in prison while
serving an earlier sentence. It appears that the
trauma and humliation of those attacks instilled in
him a grim determ nation to avoid future
i nprisonment at all costs.

M. Robinson was subsequently released on control
rel ease, but due to his drug addition, he stole and
pawned several of Ms. Silvia s belongings to obtain
cash for drugs. He feared that she would turn him
in, and this new offense would have violated the
terms of his rel ease. He believed he would have to
return to prison for 17 years, and this prospect

spurred him to kill M. Silvia, who had beconme a
potenti al liability. He believed that if he
elimnated her and did not get caught, he would not
return to prison, a highly logical, albeit self-

i nterested, thought process. Wen he was ultimately
caught and charged with nurder, the outl ook changed,
but M. Robinson again responded in a |logica
fashi on, deciding to pursue the death penalty. He
whol eheartedly felt that he would rather die than
spend his life in prison. VWil e not everyone would
agree with himon this point, this Court declines to
find that his decision was unfounded, irrational,
unknowi ng or involuntary. As Dr. MClaren pointed
out, there are certain situations in which suicide
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may present a viable option. During World War |1,
soldiers who feared being captured or tortured

carried cyanide capsules. Alternately, when faced
with term nal illness, sonme individuals choose
eut hanasia to avoid prolonged suffering. These
choi ces do not necessarily indicate the presence of
mental illness or weakness.

(/g Robi nson always presented hinself as an

intelligent, articulate person with keen insight and

sel f-awareness, and he was never shy about making

his desires or concerns known. Based on the

foregoing, this Court concludes that he suffered no

prejudice as a result of counsel’s failure to file a

witten notion to withdraw his plea or to present

testinmony conparable to that submtted at the

evidentiary heari ng. There is no reasonabl e

probability that these actions would have resulted

in a nore favorabl e outcone.

(PCR 543-547).

The 1995 plea colloquy clearly shows that Robinson made
an intelligent waiver of his right to a trial. Prior to the
entry of the guilty plea, defense counsel asked the Court to
order a psychiatric evaluation to verify Robinson's conpetence
to enter the plea. Counsel stated "[w]e think that he's
conpetent. Dr. Berland has said that he's conpetent. W can go
forward wth the plea today.”" (OR 2) Based on that
representation, the trial judge agreed to proceed with the
plea hearing "contingent upon Dr . Kirkland's report"
confirm ng Robi nson's conpetency. (OR 3, 4)

Thereafter, Defense Counsel explained that Robinson "does

not wi sh to present any defense" and "does not want to present
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any mtigation." (OR 6) He added that Robinson "is seeking the
death penalty."” (OR 6)

Def ense Counsel asked for an extensive colloquy to nake
sure that M. Robinson understood all the rights that he was
giving up and to make sure that the attorneys explained to him
in detail what would be involved and the efforts that they
made to try to convince him that they felt that certain
def enses coul d be raised. In the attorneys’ opinion this was
not a death penalty case, and there were a nunber of issues
that could be raised at trial. The attorneys believed that
even if Robinson were found guilty at trial, there was no
certainty that any appellate court would necessarily uphold
any death penalty sentence. Def ense counsel represented they
had net wth Robinson “on a nunber of occasions” and Dr.
Berl and had also seen him There was no reason to believe
Robi nson was not conpetent to proceed or didn’t understand the
nature of the proceedings. (OR 6-7)

Thereafter, an extensive plea colloquy ensued. M.
Robi nson was asked whether he understood that if he entered
the guilty plea he "would only have the option of death or
life in prison.” (OR 7) He responded: "Yes, Ma'am | do." (OR
7) Thereafter, Robinson was sworn and proceeded to answer many

questions and provide a detailed factual basis for his plea.
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(OR 8-9) Robi nson provided his age, his educati onal
background, a history of where, and with whom he had |ived
t hroughout his life, his work and mlitary service history,
and his two-year marriage. (OR 8-10)

Robi nson told the judge that the last time he did crack
cocaine was "[s]hortly before this incident happened.” (OR 9-
10) He defined “shortly" as "days" before. (OR 10) He added
that he was not feeling any effects of that drug at the tine
he murdered Jane. (OR 10). He told Judge Russell that he
wanted to plead guilty to Jane's nurder, and he was doing so
freely and voluntarily. (OR 11) He acknow edged having been
seen and eval uated by Dr. Berland who found himconpetent. (OR
11) Robi nson explained that he killed Jane because he "was on
parole . . . on a nine year sentence.” (OR 12) He had been
rel eased "on CRD' after nine nonths, but "was on parole for

seven years. .." (OR 12, 13) He had stolen a "TV, mcrowave,

[and] VCR' from Jane, who had reported it to the police. (OR

13) Jane "was given seven days to call back and have the
charges initiated.” (OR 13) To him "[t]he choice . . . neant
ten years in prison on top of seven years | would get for
violation of parole . . . if she made that call . ." (OR 13)
When Judge Russell interjected: "Now you're |ooking at nore
than that,"” Robinson responded: "If | got away, | was | ooking
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at nothing." (OR 13) Acknow edging that he thought it was
possible for himto get away with Jane's nurder, he added t hat
in any event, he "would have rather faced death than go back
to prison for seventeen years. (OR 13-14) Robinson said that
he was well aware that in pleading he was facing the death
penalty or "natural |ife behind prison bars.” (OR 14)
Robi nson expl ai ned that he had been in prison four tines in
his 29 years, and he did "[n]ot very nmuch" like it. (OR 14)
Judge Russell then asked: "How did you kill her?" (OR 15)
Robi nson proceeded to explain that he tried to get Jane's
t hi ngs back, but was unsuccessful. (OR 15) He had kept that
information from her though, and "[s]o she wasn't aware of the
danger that she was in." (OR 15) He added: ". . . |
understood that once | had explained to her that she would no
| onger be able to get her things back, she was going to nmake
the call . . . . | didn't feel like | could take that risk."
(OR 15)
Regarding the help of his attorneys, Robinson told the

court that:

[t]hey have tried to explain to nme

everything that is going on, what the

possibilities were, you know, what they

could do. And they, you know, went to the

court. They actually got ne an extra |awyer

that 1, you know, beyond what | need :
and they are very good, and I'm very
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satisfied with what they have tried to do
for me . . . . And they showed ne

: . case | aw

expl ai ni ng t hat t hey

have to do what | asked

them to do concerning ny

defense as long as | am
conpetent . : . and
showed me case | aw

concer ni ng t he court
proceedi ngs. (OR 16-17)

Robi nson added that although his attorneys had tried to
talk himinto "fighting this,” he did not think they could win
at trial, especially not in view of the full confession he had
given the police. (OR 17) He explained that as a Christian, he
preferred to die and go to heaven rather than to spend his
life in prison. (OR 18) Robi nson assured the court that no
one had pronised him anything in exchange for his plea. (OR
18)

The State then presented the factual basis for the nurder
charges which was taken directly from the "full confession”
Robi nson had given the police. (OR 18-21) A copy of the
transcript of the confession was placed into evidence in
support of the factual basis for the plea. (OR 21)

Thereafter, Robinson supplied additional details of the
crime. He opined that Jane did not wake up when he struck her,
and the raising of her body was a "nuscular reflex." (OR 22)

He assured the court: "I happen to be a very intelligent
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person,” who "killed soneone"” and feel that "I deserve the
death penalty."” (OR 22-23)

At that point, Defense Counsel engaged Robinson in an
extensive, detailed colloquy on the issue of counsels' advice
and Robinson's instructions regarding the attorneys' handling
of his case. (OR 23-27) During sanme, Robinson affirmed that
his attorneys had "taken extensive depositions in this case"
and had shown him "all of the evidence . . .." (OR 26)
Robi nson reiterated that his attorneys had done "a hundred
percent of everything that you could have done, or that |
would allow you to do." (OR 27) He added that although his
counsel had explained to him what efforts they would use to
try to get himoff altogether, he did not feel that there was
any chance that they would succeed. (OR 28)

Robi nson acknow edged that he understood that entering a
guilty plea would not affect the ultimate sentence; it would
not increase, or decrease, the likelihood of being sentenced
to death. (OR 28, 29, 30) He reiterated that he was
nonet hel ess "[s]ure, absolutely" that he wanted to enter the
guilty plea.

Ther eupon, the trial judge found:

After talking to you and the attorneys talking to

you, |'ve asked nore questions than normal because |

want to get a feel for where you are nentally. It

appears to ne that you are alert and intelligent,
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and you seem to understand the consequences. (OR 30-
31)

In an abundance of caution, and because one of the
previously appointed nental health experts had not done an
adequat e evaluation of Robinson, Judge Russell appointed Dr.
Kirkl and to exam ne Robi nson and report on his conpetency. (OR
31) In so doing, the judge made it clear that the appointnment
was being done in an abundance of caution, noting "I have no
reason to believe that it won't cone back the same as Dr.
Berland." (OR 31) Thereafter, Judge Russell accepted the
pl ea. (OR 35)

Dr. Berland's report,* dated the day after the plea

proceedi ng, stated that Robinson falls within "the superior

range of intelligence,” having an 1Q of 120. He concluded
t hat :
[d]espite . . . [a] history of synmptons of nental
illness . . ., there was no evidence .
recomendi ng t hat this def endant be f ound
i nconpetent to proceed to trial. . . . It was

evident from both the actions that he described and
fromhis reports of his thoughts at the time that he
was clearly aware of the nature, the immediate
consequences, and the wongful ness of his actions at
the time of this offense. There was therefore no

4

The reports of Dr. Berland and Dr. Kirkland were admtted as
Def ense Exhibit #1 in the original record, SC Case No. 85, 605.
The reports were attached as an exhibit to the State’ s answer
brief in Robinson Il, SC Case No. 91, 317. They are |ikew se

attached to this brief for the Court’s conveni ence.
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evidence to support an insanity plea in this case.
Additionally, he denied recent substance abuse or
the synptoms of nental disturbance which m ght
permt consideration of a 'Gurganus defense,’ in
which questions regarding his ability to form
specific intent mght be raised at trial.
Dr. Berland added that "[t]he only clinical |egal issue
found was mtigation at sentencing." The doctor made clear
that in reaching his opinion of conpetency, he was aware of
Robi nson's reasons for refusing to permt the presentation of
mtigation at sentencing.
Approxi mately two weeks later, Dr. Kirkland exam ned

Robi nson, and on February 7, 1998, he issued his eval uation

and opinion. Dr. Kirkland concl uded that Robinson:

1. was legally sane at the tine of the conm ssion of
the act of murder of his female friend, Jane Silvia.

2. was nentally conpetent to stand trial, and to enter
a plea of guilty.

3. is conpetent to be sentenced. (enphasis added)

In the instant case, the trial judge had the benefit of a
much nore lengthy and detailed plea colloquy involving
extensive personal participation by Robinson. Both of his
trial counsel and the two prosecutors also participated. It is
cl ear that Robinson know ngly, voluntarily, and intelligently
entered his gqguilty plea, having full understanding of the

significance thereof.
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Further, the trial judge was aware of Dr. Berland's
eval uation of Robinson's nental state and his opinion that
Robi nson was conpetent. In an abundance of caution, she
accepted the plea on the condition that Dr. Kirkland's
eval uation also reflect an opinion of conpetency.

Robi nson challenges the findings the trial judge nade
after the evidentiary hearing; but, as outlined above, those
findings are supported by the record of the plea hearing and

this Court’s prior findings in Robinson Il. This Court held,

anong ot her findings, that:

W find no error in the trial court's denial of
Robi nson's notion. Indeed, the record conclusively
refutes Robinson's claim that he was unable to form
an intelligent waiver of his right to a trial. The
record reflects that Robinson's plea was only
accepted after an extensive inquiry. At the plea
coll oquy, the trial court asked Robinson whether he
intended to plead guilty to first-degree mnmurder and
i nfornmed Robinson that the only possible sentences
upon conviction for first-degree murder were death
and life in prison. The trial court then questioned
Robi nson extensively about his background and the
factual ci rcunst ances  of the nurder. Robi nson
explained to the trial court that he would rather be
puni shed by death than sentenced to life in prison.
Further, defense counsel notified the court that
Robi nson had been exam ned by nedical experts and it
was their opinion that Robinson was conpetent to
proceed. In addition, both defense counsel and the
State questioned Robinson to make sure that he
understood that defense counsel had investigated
mtigating evidence and that counsel was prepared to
present such evidence on his behal f. Robinson stated
that he wunderstood but that he did not want to
present any mtigating evidence. Finally, the state
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attorney told Robinson that he intended to seek the

death penalty in this case. The record thus
i ndi cat es t hat Robi nson voluntarily and
intelligently waived his right to a trial. He has

failed to denonstrate why such plea should be
wi t hdrawn. Accordingly, we find no error.

Robi nson's reliance on Gunn v. State, 643 So.2d 677
(Fla. 4th DCA 1994), is msplaced. There the
defendant pled guilty but before sentencing noved to
withdraw the guilty plea. The trial court summarily
denied the notion w thout giving the defendant an
opportunity to argue reasons for the notion. The
district court held that as a matter of fundanmental
due process, @Gunn should have been given the
opportunity to be heard on his motion to withdraw
the plea. 1d. at 679. Here, the trial court did not
deny Robinson the opportunity to provide grounds for
his notion. Rat her, defense counsel noved to
wi t hdraw Robinson's plea w thout providing factual
all egations in support of the notion. Contrary to
Robi nson's assertion, the record does not indicate
that the trial court deni ed Robinson the opportunity
to argue his notion. Rather, in denying the notion,
the trial court recall ed Robinson's plea and
correctly found that his claim was conclusively
refuted by the record. [FN5]

FN5. W find no nerit to Robinson's
subclaim that he will be denied the benefit
of his bargain if he is not allowed to
change his plea. Robinson pled guilty and
specifically demanded the death penalty.
The fact that this Court initially reversed
his sentence of death does not deny himthe
right to seek inposition of the death
penalty. He may still do so. It appears
that he nmerely changed his mnd and no
| onger wi shes to die.

Robi nson v. State, 761 So.2d 269, 273 -275 (Fla. 1999). This
Court ruled on the nmerits that Robinson’s plea was vol untary.

The current attenpt to frame this claim as an ineffective

66



assi stance of counsel claimfails. This Court found that the
plea was voluntarily entered; therefore, any attenmpt to
withdraw the plea would be futile since, as this Court put it,
“[ Robi nson] nerely changed his mnd and no |onger w shes to
die.” 1d. This is a classic exanple of raising a claim under
the guise of ineffective assistance of counsel after the claim
was rejected on the nmerits on direct appeal. Medi na v. State,
573 So.2d 293 (Fla. 1990). Robi nson can show no deficient

performance or prejudice. Strickland.

CLAIM I 11

THE LOWER COURT DID NOT ERR I N DENYI NG
VARI QUS CLAI MS WHI CH HAVE NO MERI T AND WERE
RAI SED SI MPLY I N ORDER TO PRESERVE THEM

Robi nson clainms there “may” be public records which were
not disclosed, the nature of which are unspecified. Thi s
claimis speculative and insufficiently pled. See Shere v.
State, 742 So.2d, 215, 218 n. 6 (Fla. 1999). As stated in
Shere:

In a heading in his brief, Shere asserts that the

trial court erred by summarily denying nineteen of

the twenty-three clainms raised in his 3.850 notion.

However, for nost of these clainms, Shere did not

present any argument or allege on what grounds the

trial court erred in denying these clains. We find

that these clains are insufficiently presented for
revi ew.
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Moreover, "[t]he purpose of an appellate brief is to present
arguments in support of the points on appeal." Duest V.
Dugger, 555 So.2d 849, 852 (Fla. 1990). See also, Lawence v.
State, 831 So.2d 121, 133 (Fla. 2002). The trial judge found
t hat Robi nson conceded this claim was insufficiently pled in
Claim Il of the postconviction motion (PCR 543). This ruling
is supported by the record.

Second, Robinson claims he is innocent of the death
penalty. This was Claim VI of the nmotion for postcoviction
relief. The trail judge held these clains were raised on
appeal and are therefore procedurally barred (PCR 551). Not
only is this claim procedurally barred, it is insufficiently
pl ed and has no nerit. This Court made a thorough review of
t he case on direct appeal in both Robinson |I and Robinson II
Robi nson confessed to the nurder and expanded on that
confession in his 1995 pl ea.

Third, Robinson clainms he is insane to be executed. This
was Claim X below and the trial court found that Robinson
conceded the claim was not ripe (PCR 553). The claim is
facially insufficient and not ripe for adjudication. In his
claim Defendant does not assert any facts to show that he
will be inconpetent to be executed. |Instead, Defendant nerely

asserts in a conclusory fashion that he may be inconpetent in
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the future. Such assertions are facially insufficient to

state a claim Ragsdale v. State, 720 So. 2d 203, 207 (Fla.

1998) . As such, the claim should be denied as facially
i nsufficient. Moreover, this claim cannot be raised until an
execution is inmm nent. See Herrera v. Collins, 506 U S. 390,

405-06 (1993)(“[T]he issue of sanity [to be executed] is
properly considered in proximty to the execution.”);
Martinez-Vill areal V. St ewart, 118 F.3d 625 (9th Cir.
1997) (sane), aff’'d, 523 U S. 637 (1998). Here, Defendant’s
execution is not inmmnent; no warrant had been issued for his
execution, and no date has been set. Def endant cannot raise
this issue in this Court pursuant to Fla. R Crim P. 3.811(c)
until he has properly raised the issue with the Governor
pursuant to 8922.07, Fla. Stat. (1999). Thus, the claimis
premature and was properly sunmmarily rejected.

Fourth, Robinson <claims the trial ~court restricted
consideration of mtigating circumstances. This was Clains
XI'l and XV below, and the trial court correctly held the issue
procedurally barred. (PCR 555). Further, this issue has no
merit. This was an issue in Robinson Il and this court
reviewed the trial court’s determnation of m tigating

ci rcumst ances as foll ows:

65



Here, the trial judge neticulously identified each

mtigating circunstance presented by the defense and

stated her conclusion as to each mtigator,

supplying facts and reasoni ng for her concl usions.
Robi nson v. State, 761 So.2d 269, 276 (Fla. 1999).

Last, Robi nson clai nms | et hal i njection i's
unconstitutional. This was Claim Xl below and the trial
court found the issue procedurally barred and w thout nmerit
(PCR 555-556). This issue is procedurally barred because it
could have been but was not raised on direct appeal.
Additionally, the issue has no nerit. Cole v. State, 841 So.2d
409, 430 (Fla. 2003); Provenzano v. State, 761 So.2d 1097,

1099 (Fla. 2000); Sims v. State, 754 So.2d 657 (Fla. 2000).

CONCLUSI ON

For the foregoing reasons, Appellee respectfully requests
this Honorable Court affirm the trial court order denying
relief.

Respectfully subnmitted,
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