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PRELI M NARY STATEMENT

This brief wll refer to Appellant as such, Defendant, or by proper
nane, e.g., "Mirray." Appellee, the Sate of Horida, was the prosecution
below the brief will refer to Appellee as such, the prosecution, or the
State. The follow ng are exanpl es of other references:

"l 100": p.100 of volume | of the 16-volune record on appeal
certified by the Duval clerk's office on Septenber 12, 2003;

"SRL 44": p.44 of part 1 of the supplenental record on appeal ;
“IB20": p.20 of the Initial Brief dated as served Cctober 24, 2006.

Unhless the contrary is indicated, bold-typeface enphasis is supplied;
cases cited in the text of this brief and not wthin quotations are

underl i ned; other enphases are contained within the original quotations.

STATEMENT CF THE CASE AND FACTS

Because the State disputes aspects of Mirray's Satenent of the Case
and Facts (1B 1-11) as argunentative, omtting inportant facts, and
contrary to the appellate standard in favor of the verdict, the Sate
submts its rendition of the facts.

The subject of this appeal is circuit court case #1992-3708CFA from
the Fourth Judicial Qrcuit, in and for Duval Gounty. Mirray was indicted
on April 9, 1992. (I 3-5) After extensive pre-trial notions hearings (Il
577-M11 1224) and a May 2003 trial (X 1-XM), Mrray was convicted of (111
402-404, 529-59) First Degree Mirder of Alice Vest, Burglary wth Assault
in Alice Vest's residence, and Sexual Battery of Aice Vest (I 35,

resulting in a jury 11-to-1 recommendation of death (lI11 458) and death



sentence (111 532, 537-59).

This is the third tine that Mirray has been convicted of these crines
and the third tine that the jury has recormended death, previously by votes
of 11-1 and 12-0. A 1998 trial resulted in a hung jury (Qerk's Notes
3/6/98, which appear at the front of Volune | prior to page 1). This Qourt

reversed two of the prior convictions. See Mirray v. Sate, 692 So.2d 157

(Ha. 1997) ("Murray I," tried in 1994) and Mirray v. State, 838 So.2d 1073
(Ra 2002) ("Murray Il," tried in 1999).

Co-perpetrator Steven Taylor was also tried and convicted for this
nmurder. Taylor's jury recomended death 10-2, and this Gourt upheld

Taylor's conviction and death sentence in Taylor v. State, 630 So.2d 1038

(Fla. 1993).

In Issue | (IB 32), Mirray states that the "hair evidence" was "in
effect, the Sate's entire case against Mirray." To the contrary, the
evidence included substantial additional evidence, which the State now
summari zes from the trial that began on My 20, 2003, wth opening
statenents (X1 370).

The victim 59-year-old Alice Vest (X1 401), lived by herself in a
nobile hone in the Mandarin area (See X1l 630) of Jacksonville, on the
corner of AQd S. Augustine Road and Plummer Gant Road (X 402). O
Saturday, Septenber 15, 1990, (X1 402) she went shopping and ate at P zza
Hut wth her long-tine friend, Linda Engler (X1 401). After dropping by
Engl er' s residence, the victi mheaded hone, where the victimcalled Engler

at about 11:30pm per their usual understanding and confirned she (the



victin) was "hone safe.” (X1 402-403)

O Sunday norning, Septenber 16, 1990, when Engler was unable to
contact the victim she called Scott Perry, who lived across the street
fromthe victim to check on her. (X1 403-404) Perry had keys to the
victims residence because he took care of her cat when she was on
vacation. (X | 412) Perry, acconpani ed by another neighbor, Jean, saw the
victims car in the carport and found one of her doors propped open, a
w ndow screen renoved, and the victims house in disarray. Perry asked his
wfe to call 911. Jean apparently found the victimdead. (See X1 412-15)

The victims naked dead body was draped hal f way off of her bedroom bed
(X1 426), wth an electrical cord still around her neck (X1 436, XII
569-70, 577). A part of a vinyl web belt was on the floor, and the other
piece of it was under the victims body. (X1 429, 436-37, 452) The victim
was beaten with a netal bar (X1 440; X 1| 569), a candl e stick hol der, and
a broken bottle (X1 440; X Il 568). Her jaw was broken in several places,
(X1l 562-64) and the broken bottle was consistent with it being used to
break the victims jaw (X1l 568). She had been stabbed over 20 tines.
(See, e.g., NIl 577)

For the 2003 trial, the nedical examner's (Or. Horo's) 1999-trial
testinony was read (X1 544-45) and in 1999 was subjected to vigorous
cross-examnation (See X111 580-96), including the use of his 1991
deposition (X1 591-92). (See Issue X)

The nedi cal examner, Dr. Horo, sumarized (X1 550):

She was nude with nultiple injuries to the body including the head,
the neck, the chest, the abdonen and the lower -- one of the | ower

3



extremties. She was bl oodi ed. There were el ectrical cords around her
head, two of them tied around. There were bruises. There was
contusi ons, stab wounds in the neck, bruising of the breasts, stab
wounds of the abdoren, back, upper back, |ower back, bruising of the
| eft knee area and stab wounds of the right upper thigh.

"Mss \Wst died of ligature strangulation,” wth "nultiple stab wounds as
contributing factor.”™ (X1l 556) She was strangled wth one of the
electrical cords (X1 436; X1l 569-70), and she could have also been
strangled wth one or nore of the belts (X1 436-37; X1l 570-71). Sone of
the stab wounds were consistent with the knife, and sone, wth the scissors
recovered at the crinme scene, (X1 434-36; X Il 571-73) which was a point
subject to cross and redirect examnation through Horo' s 1991 deposition
(X1 591-92, 596). The nedical examner could not tell "for sure" the
nunber of assailants (X1 595 96), but testified when asked whether it was
"one person, two people, three persons, four persons” (XII 579):

| can't say, but this is what | can say, though, there is just too

nmany different types of injuries on the body of Mss Vest where you

have the trauma to the top, you have another trauma to the other
side, a deeper instrument, stab wounds, strangul ation.

The nedical examner indicated that the victim had been vaginally and
anal ly raped. (X111 573)

The knife, the scissors, two belts, the netal bar, the broken bottle,
and a conforter recovered fromthe crine scene had hunan bl ood on them
(X'V 845-52) Senen was found on the conforter. (XV 852-53) The tel ephone
wre to the victims home had been cut (X1 425), apparently with the
victims yard sheers (XI| 407, 450).

That Sunday norning (X1 665), the police arrived at the victims

house; they photographed and videotaped the scene and col |l ected evidence

4



(X1 426-41, 480, 491-503, 517-28). The video was done first. (XIV 802) It
was played for the jury. (X1 541) There were unsuccessful attenpts to lift
and identify fingerprints fromnunerous itens fromthe crine scene. (X|I
453-63; X Il 704-711, 728-29, 733) A possible explanation was that soneone
wiped the itens after using them (X Il 712, 715), and, of the roughly two
hundred itens processed for fingerprints, the victims fingerprint was on
one of them a receipt (X1 712-13).

Shoe prints recovered at several locations at the crine scene,
including the victims bed conforter/cover and the glass table top in the
naster bedroom were identified as left by Britannia shoes (X1 501-503;
X1l 692-96), and a shoe print on a blouse/shirt at the crine scene
appeared to be froma shoe other than the Britanni a design, but the expert
could not be "sure" (XII 695, 717, 719-20, 731-32, 734). The shoe prints
on the cloth itens were left because of the presence of sone type of
"contamnant”; blood, ink, food are anong the possible contamnants. (X 11
697) Seve Taylor wore Britannia shoes. (X1 672) In is unknown how nany
peopl e in Jacksonville wear Britannia shoes. (X1 727)

The victims hone had been ransacked (See X | 413), in contrast to the
victims very neat housekeeping (X1 405), and itens were mssing from her
hone, including a distinctive piece of jewelry that the victims boyfriend
had given to her (See XII 409; XV 792).

Type A bl ood was found in senen on a bl ouse and the conforter recovered
fromthe crinme scene. This was consistent wth Taylor's, but not Mirray's,

bl ood. (XV 858-860, 867, 874-75).



Dr. Joe Dizinno, an FBI analyst, testified that Mirray's known pubic
hairs "had the sane mcroscopi ¢ characteristics as" hairs found on the
victims body (XIV 907) and on a white garnent (XI'V 906), which was found
in the bathroom which the victimkept "[v]ery clean” (X1 409, 430, 444-
45). The pubic hairs were inconsistent wth Steve Taylor's. (XIV 907)
O zi nno di scussed the nunerous factors that he considers in rendering this
opinion. (XIV 901-904, 917-32) This evidence is contested in Issues |
through 111, and it wll be discussed in greater detail there.

Appel | ant / Def endant Murray also lived on P ummer G ant Road, down the
street fromthe victim who liked to work in her yard. (X | 405407. See
X1l 627-28, 631-32, 664-65)

On Saturday wthin hours before the murder and on Sunday w thin hours
after the nurder, Mirray was observed with his friend, Steve Taylor. Mirray
and Steven Taylor knew each other "pretty well"™ (XIlI 632) and "hung
together” (X111 673). On Septenber 15, 1990, Saturday night, Mirray asked
hi s nei ghbor, Bubba Fisher, to pick up Taylor. Mirray and F sher picked up
Taylor "off of Min Sreet.” (X1l 629-30) The three of themreturned to
t he Mandarin area and shot sone pool at a bar. (X Il 628-32) They left the
bar between 10:30pm and 11:15pm (X Il 633) A about 11:50pm H sher
dropped off Mirray and Taylor wthin a mle of Mirray's and F sher's hones,
"not very far." (See X1 634-36)

"About 20 mnutes till 1:00 that evening" (X 11 652), Juanita Wite,
who lived about two mles fromthe corner of Qd . Augustine Road and

Pumer Gant (X11 648-49), heard her dog barking and, with gun in hand,



she released the aninal into her yard area wth a "G get them" She saw
Mirray and Taylor running from the garage/barn area of her hone "right
across in front of the flood lights." The dog was chasing them (X1 651-
52) Mirray called Juanita Wite and asked her if her son, Doyle "Skip"
Wi te was hone. She responded that "you know he's not" because his truck is
not here. She nentioned to Mirray that he was in her yard, and Mirray
responded, "VWre you scared?" and offered to cone over until her son "comes
in" She said that with "two guns and a dog," she needed no nore hel p.
(X111 653-54)

Sate's Exhibit 47 shows the locations of the victims, Wite's, and
Mirray's residences, (XV 792-93) as well as where F sher dropped-off
Mirray and Tayl or the night of the nurder (X1l 634-35).

After dropping off Taylor and Mirray in the area of the victims and
Mrrray' s residences on Saturday, Septenber 15" Bubba Fisher worked in the
yard on Sunday but he testified that he did not see Mirray then or for
probably a coupl e of weeks, even though they |ived next door to each other.
Mirray subsequently told Fisher that he had been with Taylor, visiting
Taylor's grandnother. (X1l 636-37. See also X1 639)

Mirray's brother, Cheavin, testified that in Septenber 1990 he and
Mirray lived at his parent's hone on P ummer Gant Road. On Sunday norni ng,
Septenber 16, 1990, he could see the police "down the street” fromthe
residence (X1l 665), and he worked on a stereo systemwth Mirray (XII
671). Oh Sunday afternoon, he saw Mirray wth Taylor there, and when he

wal ked up to them "they shooed” himaway. (Xl Il 664-65) Taylor and Mirray



left town after "[t]he lady was killed." (XII 666, 674-75) It was not
unusual for Mirray to | eave town and not to want Cheavin around. (X1 668)

On February 12, 1991, Taylor, Cheavin, and Jason Leister went to see
Mirray. Taylor then tal ked wth Mirray al one, and next, Cheavin and Leister
"took" Taylor to a friend of Taylor's house, which was off of Main Sreet.
Wil e there, Taylor went in the backyard and returned with his hands dirty
— "[h]e had been digging." (XIl 666-69, 679-81) Detective O Seen
testified that, on February 12-13, 1991, jewelry stolen fromthe victi mwas
found at a house at 7145 Bl ocksom Street, which is off of Min Street; the
itens were in a plastic bag with dirt in it. (XV 791-92) As nenti oned
above, on Saturday night, Septenber, 15, 1990, the night of the nurder,
Mirray and F sher picked up Taylor "off of Main Sreet.” (X11 630)

On April 8, 1992, Detective O Seen Mrandi zed Mirray, who agreed to
talk wth OSeen. (XIV 947-50) OSeen told Mirray that hairs fromthe
crime scene natched his hairs, and Mirray responded that the police "shoul d
have gotten the results back |last year." (XV 957) Mirray also told O Seen
that he heard from TV coverage of the Taylor trial that his (Mirray's) hair
matched hair fromthe crine scene, that "it didn't worry him" and that
"Taylor told on hinself by comng in her.” Mirray said, "You didn't find ny
cone" and "You didn't find ny cone on no rag." (XV 958-59) Mirray said that
any of his hairs found in the victims sink may have been frompulling "a
bag of reefer out of ny crotch and g[iving it] to Taylor." (XV 958-59)
Mirray did not recall "where he gave the bag of reefer to Taylor" and "went

into another scenario and said, well, sone of his hair coul d have been on



Taylor's clothes and fell off." O Seen continued (XV 959-60):
A He said, '"If ny hair was on Taylor's cl othes and Tayl or took of f

his clothes and raping her on the bed, it would fall off." And that's
when Miurray was asked how he knew Tayl or had his clothes of f.

Q And how di d he respond?
A He said he just assuned that's what he was doi ng.

Miurray deni ed having any kind of sexual relationship wth Taylor. (XV
957) In response to a defense question, the Detective testified that hair
transfer froma plastic reefer bag would be "rare.” (XV 962)

Mirray told the Detective that early norning, at about lam on
Sept enber 16, 1990, Bubba F sher dropped Tayl or and hinself in front of his
(Murray's) house, they went to Skip Wite's house and then to Mirray's
house, where they drank beer in the garage. (XV 957-58) He said that after
looking for Skip, he called Juanita Wite that night. (XV 963-64) Tayl or
left, and Mirray went to bed drunk. (XV 958)

O April 9, 1992, the Gand Jury indicted Mirray (XV 960; |1 35).

On Novenber 22, 1992, Miurray escaped from the Duval GCounty Jail (XV
967-68) with two other inmates (XV 971-72). Anthony Smth, also charged
wth nmurder, was one of them (XV 996-97) Smth descri bed how t hey escaped
(XV 1001- 1005).

Fleeing from the jail, they went to the Man Street Bridge, where
Mirray cal |l ed soneone on a phone, and then Miurray said his nother is comng
to pick themup. After waiting about 10 to 15 mnutes at the rendezvous
point, Mirray's nother picked themup in a dark blue late nodel GWC or
Chevrol et pickup truck. (See Xv 1003-1005) Bellsouth records indicated that

on Novenber 22, 1992, a collect five-mnute call was placed from a pay



phone | ocated at the foot of the Main Street Bridge. The call was placed to
12555 Plummer Gant Road, (XV 1050-52) where Mirray had been living with
his parents (X111 628, XV 793).

Mirray's nother took them to Lake dty, where they stayed for about
three days at a canp ground. (XV 1005-06) Wiile at the canp ground, Smth
testified that he and Mirray had a conversation about Mirray breaking into
a house wth "Steve." Mirray said that (XV 1007-08)

..Steve wants to break into this house. But Mirray says he don't want

to break into the house, nothing to do with breaking into a house. He

says Steve got hima little bit drunker, a little bit drunker and he
agreed to break into this house. *** Mirray said they broke into this

house, *** He said when they got inside they ...realized sonebody was
hone, a wonan was hone.

Mirray said that after he held the knife while Taylor had sex with the
wonan, he knewit was his turn; "he said he didn't want to touch this wonan
but he was afraid if he didn't do sonething that Steve woul d | augh at him
or pick on him" Mirray handed the knife back to Tayl or and obtai ned oral
sex fromthe victim Mrray then |ooked around the house for "stuff to
steal ." (XV 1009) Mirray was gone for five to 15 mnutes, and when he
returned, (XV 1009-10)
S eve has stabbed the woman. He said he sees blood on the knife, and
he knows Steve has stabbed the wonan. He said Steve said he stabbed
her about 15 or 16 tines. *** Mirray said the wonan wasn't dead. He
said apparently Seve stabbed her, she wasn't dead. He said they got

an extension cord, some kind of cord, he said, and he said they
strangl ed and choked t he wonan to deat h.

Smth said that he and Murray ended up in Mexi co, where they split up.
(XV 1011) On direct examnation (XV 1012) and cross-examnation (XV 1015,
1020), Smth discussed his crimnal history. H was returned to

Jacksonvill e, where he pleaded guilty to first degree nurder, robbery, and
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escape and received a life sentence. Smth agreed to testify in this case,
and the State waived the death penalty. (XV 1012-14) The defense was
allowed to explore the details of Smth's nurder charge. (See XV 1022- 26)
Smth said what he did "was terrible, it should have never happened.” (XV
1038) (oncerning Mirray's characterization of Smth's testinony about
deception (IB 4), the Sate clarifies that Smth indicated that he has not
lied, (XV 1040, 1041) nor has he previously stated that he lied (See XV
1045- 46) about what Mirray told hi mabout the nurder.

O June 9, 1993, the FBl captured Mirray in Las Vegas, Nevada. (XV 969,
1055-56) At the tinme, Mirray had in his possession a bank services
identification wth his photo but in the nane of Doyle R Wite, and a
soci al security card under the nane of Doyle Rex Wite, 11. (XV 1056-58)

The State rested (XV 1058), and then the defense rested w thout putting
on any evi dence (XV 1080-82, 1102).

During the trial, there were inquiries about potential juror
m sconduct, which is the subject of ISSUE MII and which will be addressed
in detail under that issue infra

O May 22, 2003, the jury reached its verdict of guilty as charged on
all counts, and the jury was polled. (XV 1341-46; 111 402-404)

M June 19, 2003, the Gourt conducted the jury penalty phase. (MII
1419 et seq.) The State introduced evidence of Mirray's other violent
f el oni es:

1. Muirray caught Ms. Byrd and dragged her by her hair to a waiting

vehicle, forced her into the back seat, held her down, and held an

enpty Jack Daniels whiskey bottle to her throat and stated, "Don't
nove, if | wanted to | could break this bottle and kill you." Mirray
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then began to undo his pants, she began to resist, and he threatened
her again. Ms. Byrd was rescued, as a police car was behind them
(MI1 1451-56) A Judgnent and Sentence for False |nprisonnent was
introduced into evidence. (MII 1456-57)

2. Mirray cane to M. MI I house' s residence and knocked on the door.
Wen M| house opened the door, Miurray "started battering himin the
face wth his fist." (MII 1459) Mirray al so stuck MIIhouse in the
face wth a glass on a table. Bl oodied, Mirrray |later stated, "I f----
- himup, | beat [his] ass.” (M1l 1460) A Judgnent and Sentence for
Aggravated Battery was introduced into evidence. (M1 1461)

3. There was a confrontation in a parking lot, in which Mirray fired
at a cromd and then yelled, ""I'Il kill ya'll," something to that
effect.” (MIl 1463-64) A Judgnent and Sentence for Aggravated
Assault was introduced into evidence. (MII 1465)

The Defendant did not introduce any mtigation evidence. (See M1 1479-82)

After counsels' argunents (M1l 1484-1525), the jury recommended a
death sentence by a vote of 11 to 1. (MIIl 1549-51; 111 458) The Judge
ordered an updated PS. (MIIl 1555) The Sate and the defense submtted
sentenci ng nenoranda. (111 459-69, 480-87; M1 1579)

On June 25, 2003, at the Spencer hearing, the Judge found Mirray to be
an habitual felony offender for purposes of Gount Il, Burglary. (M1l 1573)
Mirray presented no mtigation evidence to the judge at the Spencer
hearing. (M1l 1582-89) (1 June 26, 2003, the judge sentenced Mirray to
death. (Il 537-59; |X 1601-1605). The trial judge found the follow ng
aggravating factors:

1. Prior convictions for violent felonies for (a) the false

i nprisonnent in which he abducted the wonan to his car, threatened

her wth a bottle and to kill her; (b) the aggravated battery in

which Mirray beat a man, hit himwth a glass, and bragged about it;

and, (c) the aggravated assault in which Mirrray fired at a crowd of
peopl e. The Judge gave this aggravator great weight. (111 544-45)

2. The Murder was commtted during the commssion of a Burglary
and/ or Sexual Battery; the Judge el ucidated the supporting evidence
and gave this aggravator inmmense weight. (111 545-46)

12



3. The Mirder was coomtted for financial gain, which the Judge gave
sone weight. (111 546-47)

4. The Miurder was especi al ly hei nous, atrocious, and cruel ; the Judge
el aborated his reasoning and gave this aggravator great weight. (I11
547-49) .

The j udge di scussed and wei ghed a nunber of mtigating factors, such as
the untinely death of Mirray's wfe, which the Judge gave very little
weight. (Il 552-53) The Judge discussed and rejected two potential
mtigators. (Il 549-51) The Judge stated that the aggravating factors "far
outwei gh" the mtigating factors, (Il 556-57) and indicated that he did

not disagree wth the jury's 11 to 1 recormendati on of death. (111 557)

SUMVARY CF ARGUMENT

Mirray's Initial Brief repeatedly ignores principles of appellate
review by raising unpreserved clains, not devel oping clains, questioning
the credibility of wtnesses that fact-finders have accredited, and
repeatedly and groundl essly assaulting the integrity of the prosecution
below Each issue in Mirray's Initial Brief fails to neet his appellate
bur dens.

ISSCE | contests the admssibility of "Q42," which contained hair
collected fromthe victims body at the crine scene and which Mirray Il had
held as properly admtted in the 1999 trial, and ISSUE Il contests the
admssibility of "Q20," which contained hair recovered from a ni ghtgown
garment at the crine scene and which Mirray Il had held as inproperly
admtted in the 1999 trial. Because of the facts of this 2003 trial were
substantially simlar to the 1999 trial concerning "Q42," Mrray Il

controls here as precedent and | aw of the case. Because this 2003 trial was
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guided by Mirray Il, resulting in evidence that explained how the |otion
bottl e was separated fromthe garnent, the trial court correctly ruled "Q
42" admssible. Mirray's ISSUE Il erroneously clains that Dr. D zinno' s
opi ni ons concerning consistent mcroscopic evidence were inadmssible.
Mirray's ISSUE Il continues Issue I's and Issue 11's self-serving
inferences and innuendos contrary to principles of appellate review For
ISSES I, II, and IIl, Mrray, by telling the Detective that |aw
enforcenent shoul d have gotten the hair analysis results back earlier, in
essence, admtted that this was his hair. This not only provi des additi onal
assurance of the hairs' authenticity requisite for admssibility but also,
together with the totality of all the facts of the case, renders any error
har m ess.

ISSE IV erroneously argues that the indictnent should have been
dismssed based upon freeze-framng prior appellate-level evidentiary
holdings and, like ISSUEEII, ignores the "newtrial" nature of this Gourt's
prior renands. Gontrary to ISSUE V, Mirray was not entitled to depose the
prosecutor and | ead detective to attenpt to ascertain the evidence on which
the grand jury relied, and the discussion of ISSUE M infra shows that the
evi dence was much nore than sufficient to support the convictions.

| SSUE M1 attacks the prosecution' s perenptory chall enge of an African-
Arerican but ignores that Mirray is white, that the prosecutor did not
perenptorily challenge two African-Arericans who served on the jury, and
that the trial judge accredited the prosecution' s race-neutral reason.

ISSE MII's allegations of juror msconduct and resulting inproper
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judicial interviews of jurors fail to denonstrate error, and on appeal,
Mirray questions the very juror interviews that his counsel insisted the
judge conduct and in which his counsel actively partici pated.

ISSE | X attacks Florida s time-tested and constitutionally sound jury
instruction on reasonabl e doubt. This issue was waived, and, in any event,
it has no nerit. ISS.E X ignores the legal test for the use of prior
testinony in this trial, and the trial judge properly allowed the readi ng
of the testinony of two witnesses fromthe 1999 trial of this case. And, in
the final section, discussing PROIPCRTIONALITY, the Sate col |l ects several
cases that show that the death penalty in this case is proportional to
ot her cases.

ARGMENT

| SSLE |: WHETHER TR AL COURT WAS UNREASONABLE | N PERM TTI NG THE ADM SSI ON
CF SLICE Q42 INTO EM DENCE.  ( RESTATED)

Issue | (1B 16-36) contests the admssibility of slide Q42. Dr. Joseph
Dzinno testified that it contained a hair wth the sane mcroscopic
characteristics as Mirrray's pubic hair and mcroscopi c characteristics
i nconsi stent with co-perpetrator Steven Taylor's hair. Mirray Il rejected a

simlar claim attacking the sane evidence. See 838 So.2d at 1082. Here,

only a narrow portion of Issue | was preserved through Mirray's 2003
argunents to the trial judge, and, Mrray Il controls for the reason

enunci ated there, See Id. at 1082- 83.

A nly a portion ISSUE | was preserved.

For the basis of all of the argunents in Issue | presented to the trial

court, the Initial Brief (IB 16) cites to Mirray's Mtion to Exclude Any
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Hair Evidence Due to Probable Tampering (Il 357-61) and the trial court's
order denying that motion (Il 362). Neither the Mtion nor defense
objections (X1 513-15; XV 898, 946) nentioned or cited to constitutional
provisions o alleged prosecutorial msconduct. Therefore, other than the
narrow evidentiary-rule claim of "tanpering" wth Q42 based upon a
purported discrepancy-in-nunber-of-hairs, the remaining clains stated in

Issue | are unpreserved. See Farina v. Sate, 937 So.2d 612, 629 (H a.

2006) (rel evancy objection insufficient to preserve appellate claim of
prosecutorial msconduct; not "the specific contention asserted as |egal

ground for the objection ... below'); Harrell v. Sate, 894 So.2d 935, 940

(Fla. 2005)(three conponents for "proper preservation”; "purpose of this
rule is to 'place[] the trial judge on notice that error nay have been
conmtted, and provide[] himan opportunity to correct it at an early stage

of the proceedings'"); Gre v. Sate, 706 So.2d 1328, 1334 (Ha.

1997) (argunent bel ow was not the same as the one on appeal); Geralds v.
Sate, 674 So.2d 96, 98-99, 98 n. 6 (Ha 1996) (two clains of
unconstitutionality of jury instructions pertaining to death penalty

proceedings); Flan v. Sate, 768 So.2d 1100, 1101 (Ha. 4th DCA

2000) (i ssue regardi ng section 90.803(6) held unpreserved); US v. Taylor,

54 F.3d 967, 972 (1st dr. 1995)("raise-or-waive rule prevents
sandbaggi ng").

Accordingly, although Mirray's initial brief is riddled wth
accusations of prosecutorial msconduct influencing Chase's 2003 trial, the

record-on-appeal is undeveloped on this point because Mirray failed to
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pursue such a claim bel ow. Wen defense counsel asked the question on
cross-examnation concerning Chase supposedly changing from tw hairs to
two "sanpl es,” defense counsel failed to ask Chase to clarify what he neant
by "I believe after another testinony brought out the possibility of
possibly nmore hairs" (V 799). Wat "another testinony"? Wiose testinony?
Wen was it elicited? Wio brought it to Chase's attention and under what
ci rcunstances? O, did Chase discover it on his ow? The cross-exam nation
guesti on does not even specify when Chase becarme aware of the "possibility"
of "nmore hairs."” These are anong the unanswered questions to which Mirray
is quick to self-servingly and inproperly assunme the answers in his favor
on appeal . Al prosecutorial msconduct clains are unpreserved.

B. Mirray Il controls.

Concerning any preserved evidentiary claim Mrray Il controls, not
only as precedent, but also as law of the case: Except for unusual
circunstances, "the nost cogent reasons,” and avoiding "nanifest
injustice," "[t]he law of the case applies in subsequent proceedi ngs as
long as there has been no change in the facts on which the nandate was

based." Engle v. Liggett Qoup, Inc., 945 So.2d 1246, 1266 (Ha. 2006).

Therefore, to evaluate Issue | in this appeal, it is appropriate to
j uxtapose the operative facts of Murray Il, contained w thin that opinion,

wth the facts for this appeal fromthe 2003 trial and convi cti on:

? "Mirrray points to the portion of the record where Detective Chase
testified that he collected two hairs fromthe victims body, one
fromher chest and one fromher leg,” Mirrray Il at 1082; conpare

e.g., 1B 16
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? (Chase testified that he did not have a "mcroscope or anything to
look at hairs,” Mirray Il at 1082, conpare X | 521;

? Chase testified that "I believe it was two hairs but | can't be
positive," Mirrray Il at 1082; conpare X 521-22 (not positive,

did not stretch themout to ensure any exact nunber); Chase did
not count the hairs (X1 521-22); see also SRL 57, 61, 66)

? "(hase testified that he placed the hairs in an envel ope and then
pl aced the envelope in the property room of the Jacksonville
Sheriff's Gfice,” Mirray Il at 1082; conpare X1 519-21, 522

? "That evidence was later sent to the FBI for conparison," where
"Joseph D Zinno, the expert at the FBI, testified that he received
...hairs fromthe victims body," Mirray Il at 1082, conpare 904-
906, 908-912; see also XV 799-80

? "DZnno [testified] that he examned 'several' Caucasian hairs,"
but "the FBI 'doesn't count hairs so ... there could be as few as
five and as many as twenty-one' hairs,” Mirray Il at 1082; conpare
X'V 907-908, 915-16.

Here, as in Mirray Il, "[n]either the officer who collected the hairs nor
the anal yst who received the hairs was sure as to the exact nunber of hairs
at issue," 838 So.2d at 1982. Here as in Miurray II, "Mirray's allegations
anount to nere specul ation, and hence the tria court did not coomt error
in admtting the hairs into evidence,” Id. at 1083. Because of the
simlarity of facts in the 2003 proceedings wth those in 1999, Mirray Il
controls not only as precedent but al so as | aw of this case.

Mirray (Eg., 1B 17, 20) attenpts to escape Mirray |I's hol ding and
| awof -t he-case by arguing that there were changes in this trial regarding
this evidence, but, as discussed above, because the argunents were not
presented to the trial court, the record renains undevel oped and those
clains are unpreserved. Indeed, Mirray's self-serving inferences violate
not only the presunption that the trial court's ruling admtting the

evidence is correct, see, e.g., Caso v. Sate, 524 So.2d 422, 424 (Ha.
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1988) ("affirmed, even when based on erroneous reasoning, if the evidence or

an alternative theory supports it"); Savage v. Sate, 156 So.2d 566, 568

(Ha. 1st DCA 1963)("Al orders, judgnents and decrees rendered by trial
courts reach the appellate court clothed wth a presunption of
correctness"), but also the presunption that the prosecutor, as a

constitutional -level official acted in good faith, See, e.g., Sate v.

Rochelle, 609 So.2d 613, 617 (Ha. 4the DCA 1992) ("presunption that a
prosecution ...undertaken in good faith ...in fulfillnment of a duty to bring
violators to justice ... burden is on the defendant to show otherw se");

Sraughn v. Tuck, 354 So.2d 368, 371 (Ha. 1977)("Tax assessors are

constitutional officers ...actions are clothed wth the presunption of
correctness"); Art. 5 8 17, Ha (onst. ("state attorney shall be the
prosecuting officer of all trial courts in that circuit"). Mirrray violates
t hese conpounded presunptions of correctness with his repeated sel f-serving
and basel ess accusations of prosecutorial and other official msconduct,
where he fails to support his accusations with specific record cites to
support his conclusions such as "the result they wanted" (1B 18); "[t]he
State inproperly attenpts to mslead this Gourt” (1B 20); "[i]nstead of the
search for the truth" (1B 21); "State's inproper actions" (1B 21). Initial-
Brief repetition and bravado do not elevate an accusation to anything

cogni zabl e on appeal .

C Bvenif Mirray Il does not control, Mirray nust establish that the trial
court's ruling was unreasonabl e.

Assunming for the sake of argunent that Miurray Il does not control, on

natters of evidentiary admssibility the appellate standard of review is
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whether there was "a clear abuse of ...discretion," Brooks v. Sate, 918

So.2d 181, 188 (Fla. 2005); Ray v. State, 755 So.2d 604, 610 (Ha. 2000).

Therefore, Mirray nust neet the burden of establishing that the trial

court's ruling was unreasonable. See Trease v. State, 768 So.2d 1050, 1053

n.2 (Ha 2000)("Dscretion is abused only "when the judicial action is
arbitrary, fanciful, or unreasonable, which is another way of saying that
discretion is abused only where no reasonabl e [ person] woul d take the view

adopted by the trial court'"), quoting Huff v. State, 569 So.2d 1247, 1249

(Ha. 1990); Canakaris v. Canakaris, 382 So.2d 1197,1203 (Ha. 1980)("where

no reasonabl e man woul d take the view adopted by the trial court").
Mirray Il, 838 So.2d at 1082 (footnotes in original), illumnated the
test, as applied here:

In reviewing these clains, we start wth the basic legal principle
that 'relevant physical evidence is admssible unless there is an
indication of probable tanpering.' Peek v. State, 395 So.2d 492, 495
(Fla. 1980); see also Dodd v. Sate, 537 So.2d 626 (Ha. 3d DCA
1988). In seeking to exclude certain evidence, Mrray bears the
initial burden of denonstrating the probability of tanpering.® Oce
this burden has been nmet, the burden shifts to the proponent of the
evi dence to subnit evidence that tanpering did not occur.®

8 tate v. Taplis, 684 So.2d 214, 215 (Fla. 5th DDA 1996) ("The

burden of one attenpting to bar otherw se rel evant evidence is to

show a |ikelihood of tanpering (probability) ... .").

*Taplis v. State, 703 So0.2d 453, 454 (Fla. 1997) ("Once evidence
of tanpering is produced, the proponent of the evidence is
required to establish a proper chain of custody or submt other
evidence that tanpering did not occur."). See also Dodd v. Sate,

537 So.2d 626 (Ha. 3d DCA 1988).
Here, as in Mirray Il, Mirray has failed to "denonstrat[e] the probability

of tanpering"” and failed to neet his appellate burden of establishing that

the trial judge was unreasonabl e. The Sate now el abor at es.
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D. If Mirray Il does not control and if the nerits are reached, the record
does not support the accusation that Evidence Technician Qase naterially
changed his testinony to fit the prosecution's theory.

O appeal, Mirray fal sel y accuses the prosecution of deviating fromthe
truth based upon Chase's "sinpl[e] and direct[]" (IB 17), "certain" and
"positive" (1B 20) testinony in Mirray's 1994 trial that he collected two
hai rs, which purportedly changed to, in this 2003 trial, tw "sanpl es" and
uncertainty. Supposedly, prosecutorial mnmisconduct caused this change in

testinony. There is enough record to showthat he is wong on all points.

In 1991, three years prior to Mirray's first trial in 1994, Chase used
"sanpl es" at his deposition in the Tayl or case:

Q [by counsel for Seven Taylor]. Vere you able to recover any hair
sanples or fiber sanples, at least that you were aware of at the
tine?

A Yes. | did. | took hair sanples fromthe victims body.
Sanpl es of her hair?

Nb. Sanples that were | aying on her.

Were, if you renenber?

| would have to refer to the report.

(kay. That's fine.

O page 5 of the report. *** Hair fibers fromthe victims |eft
| eg and chest.

>0 >0 >0

(SRXM 1012-13) ! Therefore, Chase has been using "sanpl es" fromthe onset
of litigation of this nurder. If years later Chase thought he did not use
the termearlier, the record denonstrates that Chase was wong in that

regard. As this Gourt explained in Mirray Il, at 1082-83, Chase was not

1 This Court granted the Sate's notion to suppl enent the record with

this deposition, which the clerk designated as Volume XM. The Sate did
not nove to supplenent with any testinony from Chase at Steven Taylor's
trial because, at that trial, in lieu of the Tayl or defense calling Chase
as a wtness, the State stipulated to the authenticity of the hair sanpl es
contested here.
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"sure as to the exact nunber of hairs at issue."”

In addition to Chase's 1991 deposition, portions of the record 1994-
onward show that he has never been certain about the specific runber of
hairs he collected. In Mirray's 1994 trial, Chase testified (SRL 5) that he
went to the nmurder scene on Septenber 16, 1990. He (SRL 5-6) continued by
indicating that he collected "Sone hairs" and summari zed:

A Wsing tweezers | renoved hairs fromthe I eg and the chest, placed

themin the nanila envel ope to secure themfor processing at a |ater

date. | also wote onthis that the hairs were fromthe victims |eft

leg and chest, the GOR nunber of the report. I've initialed it and
put ny JSO I D nunber al so.

M cross-examnation(SRL 7), he was not sure how nany hairs he col | ect ed:

A Yes, sir, | think it was one fromthe left leg and one fromthe
chest ?

Q Soit would be a total of tw?

A Yes.

Thus, in 1994, Chase's trial testinony indicated that the envel ope did
not specify the nunber of hairs and that Chase was uncertain about the
nunber of hairs he collected. Wen pressed by defense counsel, he said it
"woul d be" a total of two that he thought he coll ected.

Accordingly, in the 1998 trial, Chase again testified regarding his
uncertainty (SRL 16-17) concerning the nunber of hairs: "I'mnot sure how
nany exact hairs. | know there was two sanples. | believe it was just two
hairs, but | really don't renenber." (See also SR1L 18, 26-27, 28-29) Chase
al so acknowl edged that in his 1991 deposition, he did not indicate "how
many hairs ...there were." (SRL 29) As part of the prosecutor's 1998 re-
direct examnation, Chase was asked about his discussion of the nunber of

hairs in an August 21, 1991, "proceedi ng" (SRL 44-45):
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Q Now sir, do you recall also in a prior proceeding, specifically
August 21, 1991, you were asked —

Prosecut or: Qounsel, page 712.

Q 'Question: Wre you able to recover any hair sanples or fiber
sanples, at least that you were aware of at that tine? Your answer

being: "Yes, | did. |I took hair sanples from the victins body.'
"Question: Sanples of her hair? 'No, sanples that were laying on
her.' 'Question: Were, if you remenber? 'l would have to refer to

the report." 'Question: Ckay. That's fine." 'Answer: Onh page 5 of the
report, sone of the evidence that was collected from the naster
bedroom' et cetera. 'Then on page 8, hair fibers fromthe victims
left leg and chest.' Do you recall that, sir?"

A Yes, | do.

Q Ckay. Ws your nenory better *** Aigust 21%, 1991, than it is

t oday.

A Yes.

QAd was it better then than it was in 1994, sir, in terns of what

you di d?

A Yes.

Smlarly, Gase testified in Mrray I1's 1999 trial that he

"believe[s]" that there were two hairs but he could not be positive because
he did not have a "mcroscope or anything to look at hairs" (SRL 57); he
pl aced "bot h sanpl es" in the one envel ope (SRL 58-59).

For the 2003 trial on appeal here, Chase indicated in his perpetuated
testinony that he collected with tweezers (X1 521-22) "two hair sanpl es
fromthe body," "one sanple ...fromthe left leg" and the other one "from
the chest area" (XII 519). Chase said that it "appeared to be two hairs,"
but he did not count the hairs, did not stretch themout to determne the
nunber of hairs, and did not have a mcroscope at the crinme scene, so he
could not be positive of the nunber of hairs. (X1 521-22) nh cross-
examnation, as in the 1999 trial (SRL 61), defense counsel was able to

lead Chase into agreeing that when he "began this case and this
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investigation several years ago," he "thought" that there were two hairs
and that it is now "possible" that he was correct then (X1 528).

In sum it appears that the only tines Chase has been incorrect has
been in thinking that he was nore certain or specific in the past than he
actual ly was. Cficer Chase was never certain how nany hairs he put in the
envel ope. Chase did not naterially change his testinony from 1991 to 2003.
The rationale in Mirray Il renders the trial court's ruling reasonabl e,

neriting affirnance.

E. Even erroneously inferring beyond the record on appeal that between
trials the prosecutor nade one wtness aware of the content of another
wtness's prior testinony, this is material for inpeachnent but not
reversal .

Overl ooking, for the sake of argunent, that Mirray failed to preserve
the claim of prosecutorial msconduct, that Chase's testinony did not
nmaterially change, and that on appeal Mirray self-servingly infers that any
change was caused by the prosecutor, Mirray al so viol ates the presunptions
of correctness and good faith by inferring that the prosecutor, in bad
faith, caused the change.

Goncerning Chase's testinony that he "believe[d] another testinony
brought out possibility of possibly nore hairs,” as discussed above, there
i s no evidence that the prosecutor even nade Chase aware of D zinno's prior
testinony concerning several hairs. Furthernore,

? Defense counsel was provided the full opportunity to cross-exanine

Chase regarding his nenmory and prior testinony (See V 798-801,
803-804; X | 523-25, 527-28);

? There is no indication that Chase was coerced or pressured in any
way by anyone;
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? There is no indication that the other testinony was in awy way
msrepresented to Chase;

? Watever specifically happened would have been in the nature of
refreshed recollection” and not an attenpted introduction into
evidence of prior recollection recorded, Conpare 890.803(5), H a.
Sat.;

? There was no prosecution attenpt to place in front of the jury the
content of a prior witing or another wtness's testinony under
t he gui se of refreshing recol | ection;

? The witness was not inproperly asked for an opinion on whether
another wtness told the truth;

? There was no violation of the sequestration of wtness rule,
Gonpare, e.g., Acevedo v. State, 547 So.2d 296, 297 (Ha. 3d DCA
1989) (during trial, prosecutor violated rule of sequestration;
prosecutor's "discussion was brought out on cross-examnation of
the informant”; "facts were brought out before, and argued to, the
jury"; affirned).?3

Moreover, it is axiomatic that sound trial preparation includes an
attorney requesting a wtness to reviewnaterials before the attorney calls
wtness to the stand. For exanple, concerning a wtness's review of prior

reports, WAlton v. Turlington, 444 So.2d 1082, 1084 (Ha. 1st DCA 1984),

expl ai ned, quoting Erhardt, Forida Evidence: "If the wtness' nenory is

jogged and his testinmony is based upon his independent recollection, it is
immaterial what constitutes a spur to his nenory." See BErhardt 8613.1.
Here, anal ogously, under the hypothetical situation of the prosecutor
presenting wtness Chase with another wtness's prior testinony, GChase's
nenory that he did not renmenber the exact nunber of hairs was "jogged."

Gonpare, e.g., KEA v. Sate 802 So.2d 410 (Fa 3rd DCA 2001)

(wtness's nenory not revived regarding prior events that proponent had

2 (hase's refreshed recollection is that he really never knew the

exact nunber of hairs.
3 And, none of the foregoing bul l eted itens was preserved for appeal .
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burden of proving). Defense counsel could then inpeach the wtness by
calling this preparation to the attention of the jury, and, indeed, if the
wtness uses naterials while on the wtness stand to refresh his/her
recol | ecti on, opposing counsel may be able to introduce those naterials.

See, e.g., Garrett v. Mrris Krschnan & ., 336 So.2d 566, 570 (Ha.

1976); 890.613, Ha. Stat. ("Refreshing the Menory of the Wtness"). See

also Hores v. Mam-Dade Gounty, 787 So.2d 955, 959 (Ha. 3d DCA

2001) ("during the doctor's cross-examnation,” "excerpts of earlier
testinony given to refresh the wtness's recollection and were permssibl e
for that purpose").

Therefore, Garrett, 336 So.2d at 569, held that it was proper to use
docunents aut hored by soneone else (tax forns) to refresh the wtness's

recol l ection, even while the wtness is in front of the jury.

F. FBI expert Dr. Dzinno did not materially change his testinony to fit
the prosecution’ s theory.

Mirray argues (1B 17) that Dr. D zinno changed his testinony in this
2003 trial to "fit the prosecution's theory," but he does not specify what
prosecution theory and how he changed to it. Instead, Mirray argues that it
was not learned until this 2003 trial that an FBl technician placed
Dzinno's initials on Q42. (1B 17, 23-27) The Sate di sagrees.

Ozinno's 2003 testinony concerning the routine functions of FBl
technicians in preparing evidence was no surprise. In 1998, when he was
asked a direct question on this natter, he gave a direct answer. After
testifying that there were "several” hairs on slide Q42, (See also 1999

trial, SRS 689-91) he provided this infornmation concerning Q42 (SRS 630):
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Q Now did you yourself put the hairs on the slides, in terns of was
it done in your presence there?

A 1t was done by a technician who works under ny supervi si on.

In the 1999 Mirray trial, Dzinno testified simlarly concerning a
related slide. (See SR 666, 684-92) To the degree that anyone inferred
that Dzinno's initials on itens neant per se that they were inprocessed
and nounted by him they have been on rotice since at |east 1998 to the
contrary. The record does not support any inferential leap to the
accusation, "He msled everyone" (IB 25).

Therefore, in this 2003 trial Dzinno explained that, at the tinme of
the analysis, it was standard procedure for a technician under his
supervi sion to inprocess and nount the evidence (XV 909-910):

Q WII, you testified a mnute ago that when it was received in the
FBl lab it was in a seal ed box, correct?

A That's correct.

Q But you actually didn't see that, did you, you didn't receive it?
A No, | did not.

Q kay. And you didn't open that box, did you?

A |1 did not, a technician that works in the unit, we have
technicians that work for an examner. A that tinme I was working as
an examner, a technician would work for ne in renoving the debris
fromthose containers, placing themon mcroscope slides, and then |
woul d vi ew the microscope slides.

Q So you didn't receive the box and you didn't open the box, and you
didn't nount the slides?

A Qrrect.

Q Vés there any other step besides beginning to ook at it or was
that it?

A No.

Q kay. Wo did?

A Technician that worked for ne at the time, her nane was Angie
Moor e.

Ozinno also testified, wthout objection, that the questioned itens
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were received by the FBI "in a sealed condition.”" (XIV 905) He knew this
because all indicia showed that the evidence was opened per routine
procedures at the FB.

Mirray's quotation of Dzinno's testinmony in the 1998 trial is
inconplete. Mirray wites (1B 25):

Q You' re the one who rmounted themal | ?
A That's correct.

Instead of the above sinple and direct question, in that 1998 trial,
def ense counsel asked a conpound questi on:
Q Wll, I don't know, sir. You re the one who nmounted themall, did

you not? You took the debris, correct, out of the fold and you put
themon slides and you | ooked at everything, correct?

A That is correct. [additional questions regardi ng hair]

(S5 636-37) The last question asked in the conpound question was "you
| ooked at everything, correct? " to which the "correct” answer was given.
The context shows that counsel for Mirray, in cross-examning the wtness,
was interested in pursuing the topic of animal hairs, and the question
excerpted in Mirrray's brief appears to be defense counsel's sarcastic
response to Or. Dzinno's question "From which itens?" In any event,
Mirray's counsel left this anbiguity in the record by asking the conpound
guest i on.

In sum it was custonary at the tinme for the analyst or an FBl
technician (See also XV 940) who works for the analyst to open the
submtted evidence and nount it. This does not establish any indicia of
tanpering, and certainly not a probability of tanpering, but rather, it

further fleshes out the chain of custody and provides additional indicia of
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reliability.

The State disputes Mirray's conclusion that "[i]t is unknown who [at
the FBI] opened the box, opened the evidence, or nounted the slides." (IB
26) To the contrary, D zinno explained (XIV 909, 913) at this 2003 trial:

Q kay. And you didn't open that box, did you?

A | did not, a technician that works in the unit, we have
technicians that work for an examner. At that tine | was working as
an examner, a technician would work for ne in renoving the debris
fromthose containers, placing themon mcroscope slides, and then I
woul d vi ew t he m croscope sl i des.

* k%

Yesterday in reviewng ny notes | attenpted to deternine who created
these notes. So | showed the notes to very few peopl e who are still
left in the |laboratory since 1991. And everybody agreed by | ooking
at the handwiting that it was Angie More's handwiting. *** Not
only that, another exam ner had another case that they were revi ew ng
where Angie More had witten the notes, and several of us |ooked
side by side at the handwiting and it was very obvious it was her
handwri ti ng.

Accordingly, in Mirray I1's 1999 trial, Dzinno testified: "I think it
was a wonan by the name of Paula Frazier, but |'mnot sure about that."
(SRS 684) He repeated, |I'mnot sure about that.” (1d.) He also indicated
that at the time of the 1999 trial a technician nounting the slides was
still a custonary practice: "Just as if | were inthe unit today ...." (1d.)
Just as he did in 1998 (SR 630), in 2003 Dr. D zinno expl ai ned, as quot ed
above, that the technician worked under his supervision (See X'V 909).

Further, DO zinno explained that another FBI analyst, B yth, (discussed
at 1B 28, 35) was originally assigned to this case, resulting in Byth's
initials on the box containing the exhibits, but due to the short-
turnaround tine of this case and apparently Blyth's unavailability at that

tine, Dzinno took over the case. (XV 910) This is an exanple of the FB
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nmanaging its caseload in a nanner consistent with the reliability of
evidence. It is not evidence of tanpering.
G Mirrray's case | aw does not assist him

Mirrray's cases (IB 18-20, 29-32) either support the trial court's
ruling or they are inapplicable. In any event, Mirray has failed to neet
hi s appel | at e burden of show ng error.

Peek v. Sate, 395 So.2d 492, 495 (Fla. 1980) (cited at |B 19-20),

stated the general principle that Mrray |l quoted as a basis for its

conclusion indicating that Issue | is neritless. Helton v. State, 424 So.2d

137 (Ha. 1st DCA 1982)(cited at 1B 20), |ike Peek, rejected a tanpering
claim Helton, where there was a "discrepancy regarding the identifying
nunber of the Iocker in which the evidence was placed and subsequentl|y
retrieved,” indicated that a "somewhat inprecise" chain of custody can
still be sufficient, and like here, sone potentially inportant facts
(according to the current defense appellate view were not devel oped

because "defense counsel did not pursue any cross examhnation on" it "or

otherw se explore" it. 424 So.2d at 137-38 & n. 1. Amnbruster v. Sate,

453 So.2d 833, 834 (Ha. 4th DCA 1984) (1B 20), rejected a chai n-of - cust ody

claimand cited to US. v. Kubiak, 704 F.2d 1545 (11th Gr. 1983), for the

principle: "failure to establish a chain of custody of a narijuana sanpl e
affects only the weight of the evidence, not the admssibility."

Mirray discusses (1B 29) Sate v. Scott, 33 S W3d 746 (Tenn. 2000),

but he overlooks the premse for Scott's discussion is the pertinent

Tennessee rule of evidence requiring, unlike Horida, "'an unbroken chain
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of custody.'" 33 S W3d at 760. Mreover, in Scott, unlike here, there was
no evi dence regarding who and under what procedures hairs were nounted on
slides. Instead, there, the police sent the hairs in an envel ope and
recei ved them back on slides, and the appellate court was forced to guess
("apparently") that the FBI nounted the hair. Further, unlike here where
the evidence was only a mcroscopi ¢ conparison in the context of nany ot her
incrimnating facts, including for exanple, Mirray's statenent to the
Detective that he should have previously obtained the results, Scott
concerned "DNA evidence [that] appears to have been the keystone of the
Sate's case,” 33 SW3d at 755.

In Dodd v. State, 537 So.2d 626 (Fla. 3rd DCA 1988) (IB 30-31), at

various junctures that sone cocai ne traversed, the weight of the cocai ne
substantially dropped wthout explanation. In addition to "conflicting

descriptions of the bag," there were "gross discrepancies in the recorded
wei ghts.” Factually, Dodd is inapplicable now just as it was when this
Qourt cited it for general principles in Mirray Il. Here, there were no
"gross di screpanci es.”

Mirray's discussion (1B 31) of Qidland v. Sate, 693 So.2d 720 (H a.

3rd DCA 1997), is longer than the Third DCA' s opinion, which provides no
specific operative facts, but it does indicate that there was "conflicting
evidence as to the quantity of the cocaine seized." Here, there is no
conflict.

As nentioned supra the constitutional cases that Mirray sumarily

cites (1B 33-35) are entirely inapplicable because, first, this clai mwas
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not preserved, and, second, Mirray's accusations of prosecutorial

m sconduct are groundl ess and w thout record support.

H Gonclusion: Mirray failed to nmeet his burden of show ng a probability of
t anperi ng.

Mirray's "QGonclusion" (1B 35-36) would |ike some questions answered
"during this appeal” (IB 35-36). The State respectfully submts that
factual questions are answered at the trial-court |evel, not now Mreover,
Mirray's current questions inproperly shift the burden on appeal as well as
his burden of showng in the trial court a probability of tanpering. The
State has not "refuse[d]" (1B 35) to call anyone as a w tness who woul d
illumnate the issue. Instead, Mirray has failed to call anyone as a
w tness who would neet his burden. Mirray failed here on appeal, and he
failed inthe trial court.*

|. Any error was harm ess.
In the context of the totality of all of the evidence in this trial

“ Mrray also nentions a claim in the first paragraph of his

di scussion of Issue | (1B 16) regarding "handwitten notes of the evi dence
technicians,” but the cla mrenai ned undevel oped throughout this issue and
thereby wai ved on appeal. If Mirray attenpts to develop this claimin his
Reply Brief, the Sate objects, but, at this juncture, the Sate briefly
notes that Mirray has not shown that any such notes exist or what they
maght say. Indeed, the prosecutor indicated that, in fact, they do not
exist. (I 142, 1V 649-50, V 853-54, M1l 1561, X1 475-76. See also IV 721-
22; Xl 475-76. Gonpare, e.g., OSeen's notes, | 149, |1V 669, 678-79, V
815-18, 833-34, provided to Gourt and, to sone degree, provided to defense
counsel ; the defense had not requested O Steen's notes until this trial, 1V
662-64; D zinno's notes, |V 680-81, XV 881, 906, SR6 806, provided to
def ense counsel ; and Hanson's and Vérninent's notes provided, See |V 761-
63, 781-83, V 858-59; WIlson's notes, provided, X Il 739-40, 744; and,
Medi cal Examiner Horo's file, V 855, provided to defense counsel. There
was no error in refusing to provide what does not exist, and Mirray has
failed to denonstrate any harm
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discussed in the "Case and Facts" supra, any error admtting Q42 was
harm ess. To summari ze:

? The expert's testinony indicated a simlarity to, or consistency
with, Mirray's hair:® it was not at the level of, for exanple, a
scientific DNA analysis wth specific astronomcal nunbers (See
XV 906-907, 921, 924-25, 933); therefore, any harmin erroneously
admtting it was not substantial;

? Mirray, in essence, admtted that the crine-scene hair was his
when he responded to the Detective's statenent that the hair
nat ched Murray's by stating that the police should have gotten the
results back | ast year (See XV 957);

? It is undisputed that Taylor is guilty of this nurder (See, e.g.,
XV 1130, 1138, 1146)° thus, the question becormes whether Mirray

Wwas a co- perpetrator;

? Several weapons used in the assault and apparently nore than one
type of shoe print at the crine scene indicated that there vas
nore than one assailant (X 501-503; X 11 692-96, 695, 717, 719-
20, 731, 734);

? FBvidence indicated that one assailant was sloppy and anot her
assail ant was somewhat thorough in cleaning up: No useabl e | atent
fingerprints, and there even were no victims prints on nany
househol d itens where they woul d be expected (Conpare, e.g., Xl
405, 453-63; X1 704-711, 728-29, 733; X1l 712, 715 with XI
413; XV 845-51; XV 852-53);

? The victimwas killed soneti ne between Saturday 11:30pm when she
talked wth Engler, (X1 402-403) and Sunday norning, when her
body was discovered, (X1 403-404, 412-14, 426) and in that
approxinate tine --

- After Mirray and Taylor left a bar together at about 10:30 to
11:15PM (X111 633), Janmes "Bubba" F sher dropped them off
together in the vicinity of the victims nei ghborhood "around"
11: 50pm (X 11 633-35);

° Interestingly, in Issue M (IB 83), Mrray ninimzes the

significance of this evidence in terns of a failure to "positively
identify" the hair. The Sate submts that the hair was part of nutually
corroborating conponents of the totality of all the evidence establishing
Mirray's guilt.

Because Murray's defense conceded Taylor's guilt for this nurder,
the State does not enunerate the incrimnating evidence agai nst Tayl or. See
senen; shoes; ...Taylor, 630 So.2d 1038.
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- Mirrray was seen prowing wth nurderer Tayl or in the general area
of the victims nei ghborhood Sunday at about 12:40am (X1 648-
52); and,

- Mirrray was wth nurderer Taylor later on Sunday (Xl 11 664-65);

? Mirray left town (flight) a day or so after the nurder (See X1l
636- 37, 639, 666, 674-75), and, when Mirray |left town, he was wth
murderer Taylor (X1 636-37, 666; see 674);

? Mirrray called Juanita Wite to try to cover his tracks of being
seen in the area of the nurder at about 12:40am by asking Wite
if her son "Skip" was hone when evidence indicated he knew that
"Ski p" was not hone because "Skip's" truck was not there (See X1
653-54);

? Taylor went wth others to Mirray's |ocation but spoke wth Mirray
alone, and then Taylor was taken to a place off of Min Sreet
where he got dirt on his hands (X 11 666-68, 679-81) and, about
the same day, the victims jewelry was found at a place off of
Main, and it was in a bag wth dirt (XIV 791-92);

? Mirray, not Taylor, lived near the victimand therefore woul d know
from for exanple, her working in the yard, (See X | 405-407;, X1l
627-28, 630-32, 664-65) that she would be hone al one, especially
wth her car in her carport (X1 412-13);

? After his arrest on this case, Mirray fled fromthis case and the
evidence (See XV 967-68, 971-72, 996-97, 1001-1006); he was
appr ehended nonths later by the FBI in Las Vegas (XV 1055-58);

? Wile Mirray was a fugitive fromthis case, he attenpted to evade
capture through the use of fake identifications, which he
possessed when he was re-arrested in Vegas (See XV 1056- 58);

? In addition to telling O Steen that the police shoul d have gotten
the hair-match results back |ast year, Mirrray also told O Steen
that he wll not find his (Mirrray's) senen at the crine scene and
commented that Taylor left his semen in the victi m(XV 958-59);

? Mirray confessed to Smth (XV 1006-1010), and Smth's description
of events (XV 1003) was corroborated by Bel | South records ( Gonpare
XV 1050-52 with X1V 793) and by the content of Mirray's confession
attenpting to mtigate his involvenent in this rape and nurder.

ISSLE I1: WETHER TRAL OORT WAS UNREASCNABLE IN PERMTTING THE
ADM SSTON CF SLIDE Q20 | NTO EVI DENCE. ( RESTATED)

Issue Il challenges the admssibility of Side Q20. In this 2003

trial, the Sate presented evidence establishing that Q20 contai ned hair
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fromthe white nightgown garnent (XV 905), which was found at the victims
resi dence, the nurder scene. (See, e.g., |V 702-705; X | 472-74, 479) Dr.
D zinno, as he did regarding Issue |I's Q42, testified that Mirray' s known
pubi ¢ hair had the "same mcroscopi ¢ characteristics" as hair found on the
garnent (XIV 906); Steve Taylor's known pubic hair was inconsistent wth
the pubic hair on the garnent. (XIV 907) Mirray had al so chall enged the
admssibility of Q20 in the 1999 trial.

Mirray 11, 838 So.2d at 1083, held that for the 1999 trial "the
defendant carried his burden in denonstrating the probability of evidence
tanpering,” where "a bag of evidence initially contai ned a ni ghtgown and a
bottle of lotion when it was seal ed, but when the bag was received by the
FOLE, the lotion bottle was mssing.” Mirray Il held that in the 1999 trial
the Sate failed to explain the "discrepancy.”" As detailed infra, for this
2003 trial, the Sate addressed Mirray I1's concern by show ng that the
garnent and the [otion bottle, while initially placed in the same bag, were
split into separate bags because they were being forwarded to different
units wthin FOLE (Eg., IV 703-713). In other words, for this 2003 trial,
the Sate showed that actual |y there was no di screpancy.

A Mich of Issue Il was not preserved.

Mirray says (IB 37) that his three "issues" are a "denial of Due
Process due to the prosecution's actions and the actions of the
prosecution's wtnesses" (See also IB 51-53), "the chain of custody and
undi scl osed testinony intentionally wthheld by the prosecution” (See al so

| B 37-38, 40-51), and "res judicata/collateral estoppel” (See also IB 39-
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40). The State contests as unpreserved all three of the ISSUE Il clains
except the portion contesting, on an evidentiary basis, the chain of

custody of Q20. See Farina, Harrell; Gore; Geralds; Flan;, Taylor; Wite

v. State, 753 So.2d 548, 549 (FHa. 1999)(state Constitutional due process
"not raised to the trial court or to the district court of appeal during

the direct appeal fromhis conviction”; "not preserved'); HIIl v. Sate,

549 So.2d 179, 182 (Ha. 1989)("constitutional argunent grounded on due

process and Chanbers was not presented to the trial court ...procedurally

bars"); Frengut v. Vanderpol, 927 So.2d 148, 153 (Ha. 4th DCA 2006) ("Ve do

not address this [res judicata] issue ... not preserved'). Mirray's Initial
Brief (1B 51) al so enunerates w thout further discussion several purported
conplaints, such as due process. Qher than supposed deception, these
argunents are undeveloped in Mirray's Initial Brief; therefore, they are
unpreserved at the appel |l ate |evel .

At the trial court level, Mirray has failed to show where he devel oped
for the trial court's consideration his accusations of prosecutorial
deception, "dirty pool," and the like, in contrast to the recurrence of
these unsupported conclusions throughout Mirray's brief. For exanple,
Mirray conplains on appeal (IB 44-45) about the purported "governnent's
under handed tactic" of wtness John WIlson's 2003 trial testinony putting
the lotion bottle in a plastic bag, but defense counsel stating that he was
"caught quite aghast"” (X111 738-39) is no substitute for a tinely and
specific objection, tinmely notion to strike, or tinmely notion for mstrial

that would have alerted the trial court to inquire, consider, rule, and
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devel op the record, if appropriate. Indeed, instead of taking such claim
preserving steps, defense counsel asserted that he had "never deposed"
Wlson (X1l 739), and even this non-preserving assertion was corrected on
the record (See X |1 744-45).

At the trial court level, instead of arguing "res judicata/coll ateral
estoppel s,” Mirray noved to "enforce the nmandate.” (Il 354-55. See also X|
484, XV 762) Hs "Mtion to Enforce Mandate" (11 354-55) sinply summari zed
Mirray Il concerning the "probability of tanpering” and the Sate's failure
to neet its burden there, then concluded, w thout devel oping, that it woul d
violate due process to allowthe Sate to correct "that fatal error in this
trial." '

Mirray's due-process contention (1B 51) concerning discovery
depositions is al so unpreserved. The State has not found where such a due
process argurent® was posed to the trial court. Even on a procedural rule
ground, Murray's citations (1B 44, 52) to IV 700-701 and IV 776-77 for the
locations in the record where the trial court denied his request for
di scovery deposition do not assist his cause preserving that claimfor this
appeal . He asked to depose only Detective O Seen, and on appeal he fails

to develop why at that specific juncture, immediately prior to trial, he

" A one point, without neaningfully invoking any |egal principle,

def ense counsel sinply argued that the trial court had to deny the Sate
the opportunity to establish the chain of custody on Q20 because this
Court denied the State's notion for rehearing in Mirray Il in which the
State requested an opportunity to present evidence for that appeal; he
continued by saying "estoppel " w thout discussing how estoppel relates to
the facts here. (See IV 696-99)

8 As a general proposition, there is no constitutional right to
di scovery. See Watherford v. Bursey, 429 U S 545, 559 (1977).
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should have been allowed to take that deposition and fails to devel op

specifically how he was harmed by the denial. See Lawence v. State, 831

So.2d 121, 133 (Ha. 2002)("Lawence conplains, in a single sentence, that
the prosecutor engaged in inproper burden shifting"; "Because Law ence's
bare claimis unsupported by argunent, this Gourt affirns the trial court's

sumary denial of this subclaimi), citing Shere v. Sate, 742 So.2d 215,

217 n. 6 (Ha. 1999), Teffeteller v. Dugger, 734 So.2d 1009, 1020 (H a.

1999), Goolen v. State, 696 So.2d 738, 742 n. 2 (Fa. 1997); WIllians v.

Sate, 845 So. 2d 987, 989 (H a. 1st DCA 2003) ("Because appel lant failed to
raise these issues in the initial brief, we cannot consider theni). See

also US v. Wqggins, 104 F.3d 174, 177 n. 2 (8th dr. 1997) ("passing

reference to this procedure as erroneous,” but "failed to argue this point

or cite any lawin support of that contention"); US v. Wllians, 877 F. 2d

516, 518-19 (7th dr. 1989) (failure to designate on appeal specific
evi dence cont ested wai ves the issue).®

Therefore, due process, res judicata, and collateral estoppel are not
pr eser ved.

In contrast, the defense did contest and preserve in the trial court
the admssibility of the Q20 evidence based on the |awof-evidence' s
tanpering principles (1V 778: arguing a mssing bag and an additi onal bag;

obj ection renewed at X | 431, 433), which the di scussi on now addresses.

® Because the Initial Brief frames the issues, the State objects if

Mirray attenpts to develop clains in his Reply Brief.
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B. In this 2003 trial, in contrast to the 1999 trial of Mrray |I, the
defense failed to neet its burden of establishing a probability of
t anperi ng.

In Issue | supra, the State does not argue that Q42 is autonatically
admssible here because of Mirray |1, but rather, Q42's admssibility
depends upon the facts presented to the trial court in 2003. Smlarly, in
Issue I, the State contends that the admssibility here of Q20 depends
upon the facts presented to the trial court in 2003, in contrast to
Mirray's position that Q20 is forever inadmssible because of Mirray 11.

Mirray 11"s analysis began with the premse, "[a]ccording to the record
on appeal ," 838 So.2d at 183; the State submts that the record on appeal
for this 2003 trial provides the basis for affirmance here. Here, unlike
Mirray Il, the "discrepancy was ...explained," and, noreover, here, where a
mssing portion of the chain of custody was filled-in wth additional
testinony, there was actually no such discrepancy. Therefore, here Mirray
has failed to showthat the trial court's ruling was unreasonabl e under the
appl i cabl e abuse-of -discretion standard of appellate review Qonpare

Brooks, Ray wth Trease, Huff, Canakaris.

It was clear by April 30, 2003, about three weeks prior to the trial on
review here, that the Sate intended to pursue the admssibility of the
ni ghtgown hair (Q20) (IV 619-20). As a result, the trial court conducted
an evidentiary hearing on May 12, 2003, regarding the admssibility of that
hair evidence. (IV 701-779). The trial judge correctly (and reasonably)
ruled at the end of the hearing that, concerning the discrepancy di scussed
in Mirray Il, "the State has explained ...to ny satisfaction" so that the

Sate will be allowed to proceed at trial wth "testinony concerning the
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admssibility of it. *** W re back to square one." (I1V 776-77) During the
trial, the trial court elaborated, contrasted the fuller 2003 facts wth
the limted record in the 1999 trial of Mirray Il, which "left sonething up
inthe air,” and ruled that the "di screpancy doesn't exist" and that "there
has been no tanpering in this case." (X1 486-87) The evi dence supported
the trial court's ruling.

At the pre-trial evidentiary hearing, evidence showed that on Septenber
16, 1990, Cficer Laforte recovered the "nighty" (white garnent) and the
bottle of lotion fromthe victims residence, the nurder scene. (IV 702-
703) '° The nightgown garment was placed in a bag that al so contained the
lotion bottle. (1V 706-709. See |1V 737-39) Onh that same day, those itens
were put in the property room at the Jacksonville Sheriff's Gfice. (IV
703)

Subsequently in Septenber 1990, (IV 740-41) Cficer Powers and
Detective O Steen brought those itens to FOLE in the sane bag, which was
still sealed wth Jacksonville Sheriff's Cfice tape. (IV 704-707, 709,
727-28) The bag had LaForte's initials onit. (1V 707) Wen they arrived at

FOLE, they'' opened the bag, designated as SEHA at the pre-trial

10 gate's Exhibit 26D was a photograph showi ng the ni ghtgown and the
lotion bottle at the crine scene. (1V 705, 736) Utinately, a video of the
crine scene (SE/61), including where the nightgown and the lotion were
found there, was played for the jury. (X | 540-44; XM 1195- 96)

1 The State disputes the factual assertions at |B 49-50 as wel|l their
supposed significance. Powers testified that he and O Seen ("we") opened
the outer bag (1V 708) and a nonment later indicated that specifically he
(Powers) opened it (1V 709). He testified that at FOLE the evi dence was re-
bagged, on which he (Powers) put his initials (1V 712, 714-15, 726). Powers
vaguely recal led that FDLE opened one or nore of the inner bags (See IV
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evidentiary hearing, ** (1V 708, 709, 727) and split up the two itens, i.e.,
the garment and the |otion because each one had to go to a different
location at FDLE one to serology, and one for latent fingerprinting. (IV
712-13, 739-40, 745) So, at FDLE the nightgown was put in one bag and the
lotion was put in another bag, SEC (1V 705, 708-709, 728-29, 738-40). The
big bag (SEA), after it was opened and contents renoved, and the garnent
were placed in SEB. (1V 709-10, 712-13, 740, 744-45) O Seen aut henti cat ed
the formhe used (SHE) to submt the evidence to FOLE (I1V 737)

At the pretrial evidentiary hearing, Katherine Varninent testified
that she worked at the FDLE crine |ab, and she received bag SE B seal ed
w th FDLE tape (IV 752, 753). Wen she opened SE/B, in addition to a white
garnment, it contai ned a second brown paper bag, which was SEHA (1V 753- 54,
757-58) The white garnment was "w thin the innernost brown paper bag." (IV
754) There was no lotion bottle in SEB. (IV 754) After opening SE/ B she
"perforned trace evidence recovery upon its contents” (1V 752), and then
she sealed it up; at the time of the hearing her seal was still there with
her initials on it. (IV 755) A the hearing, other than some additional

stickers, labeling, and the FBl tape, it was in the sane condition as when

716-17. See also IV 738-39: #s 54 & 55). Accordingly, O Seen testified
that Powers opened the outer bag. (1V 739-40) The consistent gravamen of
Powers and O Steen's testinony is that they went to FOLE wth the bag
containing the garment and the | otion bottle where the outer bag was opened
to separate the garnment and the lotion bottle because those itens were
goi ng to separate sections of FOLE

12 The State's Exhibits will be referenced as "SE' fol loned by a sl ash
and any letter or nunber designation. Therefore, for the pretrial
evidentiary hearing, "SHA' is Sate's Exhibit A as narked at the pre-
trial evidentiary hearing.
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she closed it. (I1V 755-56. See also IV 761) She never received any hair
sanpl ed from Taylor or Mirray. (1V 756)

At the pre-trial evidentiary hearing, DO ane Hanson, of FDLE, testified
that she handled SE/B before and after Vérninment perforned her trace
evidence recovery. (IV 763-76) Oh Cctober 16, 1990, when Hanson recei ved
SE/B, it was sealed, and she forwarded it to Vrninent seal ed. (IV 764-65)
Oh Cctober 18, 1990, she received it back from Vérninent, it had been
opened but contained Vérninent's initials. (IV 765 Hanson identified her
initials on SEB (1V 765) as well as on the snmaller bag containing the
garment (l1V 769). She described the configuration of the bags regarding
SE/B. An outer bag, an inner brown bag, which al so contained anot her brown
bag containing the white garnent. (IV 769-70, 775-76) She did not handl e
SE/ G which contained the |otion bottle (1V 766).

During the above-described events, |aw enforcement had not obtained
known hair sanples from Taylor or Mirray, which were submtted to FDLE
February 19, 1991. (1V 741)

For the trial, the bags were referenced wth letters different from
those used at the pre-trial hearing, but the essential facts supporting the
integrity of the evidence renained the sane. For exanple, Cficer LaForte
testified at trial: initially, "the nighty ...was placed into 28C 28C was
then placed into 28B along with the lotion." (X1 471-72. See also X1 446-
49, 479, 507-509) Powers testified that when he and Detective O Seen
brought #28B to FOLE, it was sealed with JSOtape and reiterated for the

jury why and how the lotion and the nightgown were split-up at FDLE and
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resealed. (XI| 492-98, 509) Oh Cctober 16, 1990, Dr. VWérninent received
"six itens for trace evidence recovery,” including "a seal ed brown paper
bag containing a white garnent." (XIV 815-16) It was identified by an FDLE
tracking nunber (XIV 815-16), and D ane Hanson hand carried it to the
mcroanal ysis (Warninent's) section (XIV 816). Wen asked if there was any
change or alteration to the debris fold other than obviously bei ng opened
by the FBI, she responded: "It still bears ny original tape seal and ny
initials on that seal." Warninent said that it appears as it did when it
left her possession, except for "additional initials and pink and blue
sticker." (XV 826)

At trial, FBl analyst D. Dzinno, in addition to his opinion
concerning Q20 containing “"several Caucasian pubic hairs" wth
"mcroscopi ¢ characteristics"” like Mirray's pubic hair and unlike Taylor's
(XV 906-907), testified that his initials are on Q20. (XIV 905 Q20
contai ned hairs froma white garnent, which was in a seal ed conditi on when
the FBI received it. (XV 905 Wen asked on cross-exam nation how nany
peopl e handl ed the hairs, he indicated that he and his technician handl ed
themin the lab. (XIV 932)

In sum for this 2003 trial, Mirray failed to present any evidence of
tanpering and certainly nothing approaching his burden of establishing a
probability of tanpering. And, if sonmehow the burden shifted to the Sate,
it was nore than net by the show ng how and why the lotion bottle was

separated fromthe garnent, in contrast to the record on appeal this Court

had before it in Mrray |1I.
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C. The trial court's decision to deny a last-mnute deposition does not
constitute reversible error.

O May 12, 2003, Mirray's defense counsel did ask the trial court for
an opportunity to depose Detective O Seen, which the trial court denied at
that tine (1V 700-701). However, as discussed above, Mirray's due process
clains concerning depositions (1B 51-53) are unpreserved, and Mirray's
appel late claim concerning his discovery request is unpreserved by his
failure to devel op the poi nt on appeal .

Further, in April and May 2003, Mirray wanted to adhere to the trial
date of May 19, 2003, at all oost, thereby creating the situation about

whi ch he now conpl ains. He thereby waived this claim See Wite v. Sate,

446 So.2d 1031, 1036 (Ha. 1984)(invited error applied to the submssion of
a chart; "cannot at trial create the very situation of which he now
conpl ains and expect this Gourt to renand for resentencing on that basis");

Behar v. Southeast Banks Trust Go., 374 So.2d 572, 575 (Ha. 3d DCA

1979) ("Qne who has contributed to alleged error will not be heard to

conpl ain on appeal "), citing Hawkins v. Perry, 1 So.2d 620 (1941); Board of

Public Instruction of Dade Gounty v. Fred How and, Inc., 243 So.2d 221

(A a. 3d DCA 1970). 1'% The Sate el aborat es.

O April 3, 2003, the trial court cal cul ated and di scussed w th counsel
the inportance of the post-Mirray Il 90-day speedy-trial period and set a

10-day wi ndow for any notions. (I1l 580-89) On April 28, 2003, the Judge,

13 Inciting "invited error" cases here and in other issues, the Sate

does not concede that there was any error but rather, their broader
principle applies: The defense should not be heard on appeal on a matter
that it created or contributed-to in the trial court.

44



respondi ng to defense counsel, explained that the driving force behind the
schedul e between then and the schedul ed May 19, 2003, trial date is "ya'll
want to try this May 19'™ (1Vv 598). nh April 30, 2003, the Judge told the
lawers that, other than jury schedules, he wll always be available and
that he planned nothing el se for the week of My 12'" other than noving the
case towards trial. (IV 603). The Judge reiterated that "we're going to
trial week of May 19'" | don't have any choice.” (IV 618) On My 12, 2003,
i n denyi ng the defense request to depose O Seen, the Judge enphasized the
inpending trial date. (1V 701) Oh May 13, 2003, the Judge el aborated wth
an offer to the defense of an opportunity to depose w tnesses, which the
defense failed to pursue (V 813-14):

THE GORT: If y'all can agree on a deposition schedule you re
certainly free to take all the depositions you want to. But y'all are
going to have to do it by agreenent, I'mnot going to order anybody
wth nowless than a week to trial, 1"mnot going to order anybody to
appear for depositions on such short notice. And, if this case was to
proceed in an orderly fashion as a new case woul d where you have new
evi dence, then certainly we would have tine to do all that but y'all

had nade the deci sion you want your trial next week and you w || have
it. (Vv 810)

And the Gourt is certainly willing to give you every day, hour,

mnute, nonths and years you need to get ready to try this case. But
" munder an order of the Suprene Court State of Florida to try this
case in a tine period. And absent notion to continue from the
def endant because he feels he's not sufficiently prepared for trial

we wll try this case. But | can assure you if he were to make a
notion to continuance because you don't think you have what you need
totry this case, | wll grant it. ***

The defense declined the Judge's offer to continue the case by stating that

a notion to continue would not be in Mirray's best interest due to the
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trial court's rulings on other requests. (V 814)'% Because the defense
declined this proposed renedy for its conplaint, it cannot be heard to

conplain on appeal. See Sullivan v. Sate, 303 So.2d 632, 635 (Ha.

1974) ("where the trial judge has extended counsel an opportunity to cure
any error, and counsel fails to take advantage of the opportunity ...wll
not warrant reversal").

Therefore, there was no adverse ruling and there is no show ng that an
actual harmincurred; instead, the trial court afforded to the defense the
opportunity to conduct depositions, which the defense did not consider as
very inportant. In this appeal, any harmis specul ative and therefore not a

basis for reversal. See Overton v. State, 801 So.2d 877, 896 (Ha

2001)("record does not indicate that defense counsel requested the
conti nuances so that he or the defense expert could consult wth the lab in

Virginia'); Rainey v. Roesall Gorp., 71 So.2d 160 (Ha. 1954)("Court

advised plaintiffs' counsel that the nmotion was not sufficient and
indicated that counsel mght 'like to redraft’ which offer was refused”;
under facts of case, no abuse of discretion to deny continuance). See al so

Sate v. Raydo, 713 So.2d 996, 997-1000 (H a. 1998)(specul ative harm claim

unpreserved); Brundige v. Sate, 595 So.2d 276, 277 (Ha 3d DCA

1992) (defendant's decision not to display his voice rendered the trial

14 Subsequently, o May 20, 2003, after jury selection, the defense

noved for a continuance due to another matter (X1 367). A so, on My 15,
2003, the defense filed an "energency” notion for the defense to conduct
sone DNA testing (Il 289-93) and indicated that it would take four to six
weeks for the testing to be conpleted (V 883-84). The defense wanted any
resulting continuance "charged to the State" (V 884, 888) which the judge
denied (Vv 888). These are not presented as issues on appeal .
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court's ruling unreviewable), as cited approvingly, 713 So.2d at 998.

In any event, wunder all the circunstances, the trial court's ruling
denying a | ast-mnute request for a deposition was reasonabl e and t herefore
nerits affirnance in the context of events surrounding the May 12, 2003,
request to take Detective O Seen's deposition, as discussed in the

precedi ng paragraphs and as conti nued now. See Qrerton v. Sate, 801 So.2d

877, 895 (Ha. 2001)(decisions regarding discovery and continuances are

revi ened under the abuse of discretion standard); Trease; Canakaris.

Here not only did the Judge invite Mirray to work with the prosecutor
to "take all the depositions you want," (V 810; see also V 813-14), also
nearly three weeks prior to trial, by April 30, 2003, Mirray was on notice
that the State intended to present multiple wtnesses to introduce Q20 in
this trial. (IV 618-20) Indeed, on April 30, the defense even acknow edged
that it had previously realized Sate's intent concerning Q20. (IV 619) A
the April 30 status conference, the defense nade no inquiry concerning the
evidence that the Sate intended to submt to establish admssibility of Q
20, and the defense requested no additional depositions. (See |V 600-24)
The defense waited until about two weeks later and only one week prior to
trial, on May 12, 2003, to request an "opportunity to depose M. O Seen.”
(I'v 700) At the May 12, 2003, hearing concerning the admssibility of Q 20,
the State called as wtnesses Gficer Powers (IV 702-32), Detectives
OSeen (IV 735-50, Vérninent (FOLE) (IV 751-61), and Hanson (FOLE) (1V
763-73), and at which defense counsel had the benefit of full cross-

examnations prior to trial. A so, there was extensive discovery prior to
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this trial (See, e.g., V638, X1l 584, 589, 591, 744).

Concerni ng the chain of custody of the nightgown garnent, Mirray fail ed
to show the trial court and on appeal that he coul d have | earned anything
inmportant on direct examnation of O Steen at a deposition that he did not
learn, or could have learned through due diligence, in his cross-
examnations of O Gsteen and the other wtnesses during the pre-trial
evidentiary hearing or through the extensive discovery.

Mirray cites (1B 43, 52) to Sipio v. Sate, 928 So.2d 1138, 1140-41

(Ha. 2006). There, a wtness testified at deposition concerning, and
explicitly re-assured defense counsel on, a matter directly pertinent to
the defense of the identity of the assailant, that is, concerning whether
there was a gun under the victims body. A the trial, the wtness
testified that he had been previously mstaken and that the object was
actual ly a pager, rather than a gun. The prosecutor had not apprised the
defense of the naterial change in that wtness's testinony from the
deposition. Here, in contrast to Scipio, the prosecutor, weeks prior to
trial, told defense counsel of his intent to do exactly what he did, that
is, to adequately address Mirray Il's coverage regarding "the hair and
nighty" (1V 619; see also IV 694). Appellant cites (1B 52) to Sate v.
Evans, 770 So.2d 1174 (Ha. 2000), which Scipio explains also involved a
very significant change in a wtness's version concerning a critical fact
(from not observing the shooting to observing it); there, the prosecutor
was apprised of the change a nonth prior to trial but the prosecutor failed

to notify the defense. Here, well-before trial, the prosecutor alerted the
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defense of its intent to explain why there is no di screpancy concerning the
garnent and the [otion bottle. Further, Appellant has failed to showin the
record specifically how and when WI son supposedl y m srepresented anyt hi ng.

The State submts that the trial judge's handling of the defense' s
passing request to take O Steen's deposition was reasonable, neriting

af fi r nance.

D. Mirray has failed to showthat there was a violation of the doctrines of
res judicata or collateral estoppel.

Mirray nentions (1B 39-40) "res judicata/collateral estoppel” as a
claim under ISSUE Il. He argues that Mirray Il forever prohibits the
introduction into evidence of Q20. The followng discussion assunes,
arguendo, that res judicata and col | ateral estoppel were preserved in the
trial court. Mirray is wong for several reasons.

First, the plain words of Mirray Il are that it renanded for a "new
trial,"” 838 S0.2d at 1087, which is precisely what the trial court did
here. Indeed, Mirray took advantage of this 2003 new trial, including
filing many new notions and including contesting the admssibility of Q 42,
whi ch had been uphel d as admssible in Mirray 11.

Mirray 1l reversed due to error admtting DNA evidence and, for the
trial court's guidance on re-trial, "deenjed] as worthy of comment,” 838

So.2d at 1081-82, several other issues, including @42, discussed under

Issue I, and Q20, discussed here in Issue Il. See also, e.g., Ranmirez v.

Sate, 651 So.2d 1164, 1166, 1168 (Fla. 1995) (Ramirez I1); Hledge v.

Sate, 911 So.2d 57, 61 (Ha. 2005), citing Hledge v. Sate, 706 So.2d

1340 (Fla. 1997) as "Hledge 1V'; Jackson v. Sate, 599 So.2d 103 (H a.
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1992) (reviewng fourth trial after two prior reversals and a mstrial;
affirmed conviction). The trial court followed this Court's Mrray Il
gui dance and correctly applied it.

Second, res judicata is not applicable wthin the sane case, as here.

See Fla. DOr v. Juliano, 801 So.2d 101, 105 (Ha. 2001)("Were successive

appeal s are taken in the sane case there is no question of res judicata,
because the sane suit, and not a new and different one, is involved").
Third, the principle of res judicata is al so i napplicabl e here because

its applicability also requires a final judgnent. See Denson v. Sate, 775

So.2d 288, 290 n.3 (Ha. 2000)("final judgnent on the nerits is concl usive
of the rights of the parties and constitutes a bar to a subsequent action
or suit involving the same cause of action or subject matter"). Here, there
was no "final judgment on the nerits.”

Fourth, as Juliano discussed, even in law of the case, which Mirray
does not raise and therefore fails to preserve, "a trial court is bound to
follow prior rulings of the appellate court as long as the facts on which
such deci sion are based continue to be the facts of the case," 801 So.2d at
106. In 2003, the facts regarding Q20 were different because they
expl ai ned how and why the | otion bottle was separated fromthe garnent.

Def ense counsel argued below that this Court's denial of the Sate's
Mtion for Rehearing in Mirray 11, in which the State requested an
opportunity to clarify the lotion and the bottle' s separation, barred the
State fromre-addressing the matter in the 2003 trial (IV 696-97). However,

as the trial court pointed out (1V 697), the rehearing notion sought to
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avoid the reversal of Mirray Il; it did not speak to evidence adduced at
this 2003, future trial. Further, this Gourt's denial, wthout opinion, of
the rehearing notion did not include any arguabl y bi ndi ng facts.

A though Mirray never develops a collateral estoppel argunent in his
brief, thereby failing to preserve it, the principle of collateral estoppel
is premsed upon there being a prior final judicial determnation of an

issue and is thereby inapplicable here. See, e.g., Stogniewv. MQieen 656

So.2d 917, 920 (Ha. 1995); Standefer v. US, 447 US 10, 23

(1980)("estoppel doctrine ...is premsed upon an underlyi ng confidence that
the result achieved in the initial litigation was substantially correct”).

Accordingly, Sate v. MBride, 848 So.2d 287, 289 (Fla. 2003)(1B 39: cited

as "MBridge"), discussed collateral estoppel in terns of a prior final
judicial determnation on the same natter. Here, there was a remand for a
newtrial, not finality.

Mirray (1B 39) quotes part of Tibbs v. Horida, 457 US 31 (1982),

concer ni ng gover nnent perseverance, but he omts the crucial next sentence:
"For this reason, when a reversal rests upon the ground that the
prosecution has failed to produce sufficient evidence to prove its case,
the Doubl e Jeopardy d ause bars the prosecutor fromnmaking a second attenpt
at conviction," 457 US at 42. Mrrray Il did not reverse due to
insufficiency of evidence. Mreover, Tibbs reasoned that a reversal |ike
Mirray Il's "affords the defendant a second opportunity to seek a favorabl e
judgnent,” provides an opportunity for the State's case to be "even

stronger during a second trial than it was at the first,” while also
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perhaps, as a practical matter, weakening the Sate's case through
weakeni ng nenories; for exanple, here in 2003 defense counsel was able to
incorrectly suggest to officer Chase, concerning Issue I, that he (Chase)
changed to "sanpl es" after the first trial. Indeed, Tibbs, 457 U S at 39-
40, explicitly approved of fully retrying a Defendant after a reversal,

quoting North Carolina v. Pearce, 395 U S 711, 720 (1969). See al so Hopt

v. People, 104 US 631, 634-35 (1882)(jury instruction error; "express an
opinion upon it [] in order to prevent a repetition of the error upon

another trial"; newtrial ordered).

E. There was no prosecutorial deception; instead, the 2003 proceedi ngs
clarified and provided details of the chain of custody and the defense
risked pursuing at trial the "red herring" bottle.

In the two sections of the Initial Brief at 1B 41-45 and IB 45-51, as
in many other places, Mirray ignores principles of appellate review by
incorrectly assumng that clains were preserved and by repeatedy
questioning the credibility of wtnesses who fact-finders below have
accredited: for exanple, he calls into question the veracity of O Steen's

and Power's testinony'® (1B 42, 49-51), and he questions WIson' s'® (IB 45-

15 oncerning O Seen and Powers, Mirray ignores the fact that O Steen

and Powers testified about separating the evidence in 2003 after Mirrray Il
indi cated that the separation was, indeed, inportant.

The Sate disputes Mirray's assertion (IB 50) that "Vérninent
contradi cted both Powers and O Steen." There was no contradi ction. |nstead,
Vérniment testified that the broken JSO seal was fromthe original outer
bag, in which LaForte had originally placed the garnent and the | oti on and
whi ch was opened to separate the garnent and the lotion at FOLE (Conpare
|V 752-54, XV 820-21 with X | 448, 496-97, 511-12)

Mirray states (IB 50) that "the sealed box cane from JSQ" O Seen
testified that the evidence was in "big boxes" (plural). (XV 787-88. See
also X1 493) Murray overlooks the crucial facts detailed supra that the
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47) and again Dizinno' s'’ (IB 47-49) nenory or integrity. |ndeed, under
this Issue, he even erroneously nakes a jury-type argunent attacking Dr.
Floro. (See IB 51). Further, Mirray, as he does el sewhere in the Initial
Brief, erroneously infers prosecutorial msconduct (Eg., at 1B 43, 44, 45,
52). Regardless of the nunber of tines Mirray repeats his conclusory
accusations, the prosecution did not mslead the defense. Wat appeared to
be "discrepancies"” (1B 41) were explained by facts, not "explai ned anay"
(IB41) in a pejorative sense.

Pressing his anbush there,® Mirray argues (IB 44) on appeal that

"[When defense counsel asked how they would do it [establish the

garment and bottle evidence was originally gathered by the JSQ placed in
the same bag, but split into tw bags by the JSOat FOLE and the resulting
bags were sealed. Mirray says that "Hanson never got the lotion bottle,"
but she was in serol ogy and the purpose of splitting off the bottle was to
send it to the latent section, i.e., to WIson. Indeed, WIson testified
that he ultimately examned for fingerprints about 200 itens, including the
lotion bottle. (X1l 704, 713).

8 |gnoring for the nonent the bottle's insignificance that becane
apparent at the My 12, 2003, evidentiary hearing, the Sate notes Mirray' s
allegation (1B 46) that WIson never testified regarding the lotion bottle
in"any of the first three trials.” Mirray fails to cite the record in this
appeal for this statenent, and the State objects to it as outside of the
record here. (As an aside, the State invites Appellant, for his personal
education, to reviewthe 1999 trial transcript to determne the accuracy of
his statenent.)

7 Mirray in Issue Il regurgitates nuch of what he argued in Issue |
concerning D zinno. For exanple, he again (at IB 48) omts the conpound
part of the question at SRS 636. At this juncture, the State sinply cross-
references its discussion of D zinno supra and reiterates that DO zinno has
testified that the evidence was in-processed at the FBI by a tech under his
supervi sion per their standard procedures at the tine.

Interestingly, on appeal Mirray is quick to accuse the prosecution
of "anbush," yet on My 15 2003, the defense filed and argued an
"energency” notion to conduct DNA testing (Il 289-93); the prosecutor
studied the notion (See V 883, 885) as it was being discussed in court (V
883-888); ultimately the prosecutor did not object to the notion's request
to conduct the DNA anal ysis (V 887).
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admssibility of Q20], the State referred counsel only to Detective
O Seen ..." The record does not support this assertion. Instead, ignoring
for the sake of argument that the State has no duty to explain to the
defense specifically howit wll prove its case, the prosecutor explicitly
told defense counsel on April 30, 2003, that the State "w Il present
wtnesses [plural] regarding that issue of the hair and the nighty" and
then reiterated that "wtnesses" (plural) wll be involved. (IV 619)
Further, before the pre-trial evidentiary hearing began on My 12, 2003,
the prosecutor even specified that, in addition to O Steen, (ficer Powers
and Kat heri ne Varni ment woul d al so be called regarding the issue. (I1V 694)
The prosecutor also indicated that Cficer LaForte mght testify
"tonorrow, " although it appears unnecessary. In response, the defense did
not argue that it needed to depose Powers, Warninent, or LaForte, but
rather, argued, anmong other things, that Mrray Il nust be followed and
that the prosecution had told the defense that "O Steen would be able to
assist" regarding the chain of custody and then requested only to depose
O Seen (1V 694-701) even though the defense at that tine knew that the
Sate also intended to rely upon additional w tnesses.

Concer ni ng John Wl son and the pl astic-bagged |otion bottle (1B 44-47),
as discussed above, the plastic bag containing the lotion bottle becane
insignificant, except to show that no fingerprints were lifted fromthe
bottle (X1l 708) and except to the degree that defense counsel attenpted
to nake it significant as a "red herring." Appellant has failed to show

where John WIson or the prosecutor msstated or msrepresented anything.
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I ndeed, during this 2003 trial, defense counsel stated that he had not

deposed WIson, but he, in fact, had conducted that deposition in 1999
(X111 738-39, 744). The Sate provided enornous discovery in this, and
acconplice Steven Taylor's, case, yet it is no fault of the State that the
defense had not prior to this trial asked Wlson a direct and sinple
guestion about the plastic bag. Hence, there was no "anbush” (1B 43, 52).

F. Any supposed error was harm ess.

Mich of the precedi ng discussion has al so suggested that any supposed
error was harmess. For exanple, Mirray had the "discovery"” benefit of an
extensive pre-trial evidentiary hearing wth full defense cross-
examnation. Furthernore, the incrimnating evidence in this case was far
nore extensive than the hairs attacked in this issue, as bulleted at the
end of Issue | supra and narrated in the Statenent of Facts supra, for
exanpl e, Miurray, in essence, admtting that the hairs found at the crine

scene were his.

ISSLE 111: WHETHER RULINGS CONCERN NG THE TESTIMONY GF FBI BEXPERT DR
D ZI NNO WVERE UNREASONABLE.  ( RESTATED)

Issue Il (1B 53-68) presents nultiple issues concerning the testinony
of Or. Dzinno that hairs recovered fromthe victims body (that is, Q42
XV 907) and the garnent (that is, Q20, XV 906) "had the sane m croscopic

characteristics as" Mirray's known pubic hairs.

A Mst of Issue Ill is not preserved, see Farina;, Harrell; Gore; Geralds;
Hlan; Taylor, or is noot.

Def ense counsel expressly conceded that D zinno could testify that the

hair is "consistent" (X1l 750), thereby waiving any such appellate claim
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(See 1B 53, 54, 55). Athough there is no error here, this Gourt has held
that an express waiver bars appel | ate review of even fundanental error. See

Sate v. Lucas, 645 So.2d 425, 427 (Fa. 1994) ("The only exception [to

fundamental error] we have recognized is where defense counsel
affirmatively agreed to or requested the inconplete instruction"), citing

Arnstrong v. State, 579 So.2d 734 (Ha. 1991).

Mirray (1B 54) points to where he objected to Ir. D zinno' s testinony
based on Frye-unreliability (XIV 896), but the objection was so general it
said nothing. It did not specify what protocols should be required and why
they are necessary for Frye-testing. Mirray (1B 55) also nentions his
Twel fth Mtionin Limne (Il 365-66), but it focused only on excluding Dr.
Dzinno from testifying "that it is rare that two hairs match and/ or
assigning a probability that the hairs found are that of the Defendant,"
(See also X1 749-50, XV 756-57), and given the defense's concession of
his qualification to testify regarding consistency (X1l 750), it appears
that the defense objection was continuing to attenpt to exclude Dr.
Dzinno's "rare" testinony.

Moreover, Mirray fails to show where the judge rul ed adversely on any
notion or objection pertaining to Dzinno's anticipated testinony that it
was "rare" that he could not distinguish hairs fromseparate individuals.
Instead, "nmoot"” is handwitten on the defense notion (11 365). Accordingly,
during the trial, the Judge expressly reserved ruling until he heard
O zinno's specific conclusion and whether there is a scientific basis for

it. (XV 756-57) For this reason alone, this claimis procedurally barred.
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See Arnstrong v. State, 642 So.2d 730, 740 (Ha. 1994) ("reserved ruling

. apparently never issued aruling ..., procedurally barred").

Mirray argues (1B 56) that the "trial court allowed Ozinno to testify
that it was 'rare’ that he coul d not distinguish between hairs,” but he (IB
56, 57) cites to XV 888 for the "rare"-related evidence that he now
contests, which was part of counsels' voir dire of DOizinno, not part of
Dzinno's testinony in front of the jury. Mirray has failed to show where
D zinno actually testified to "rare” (or "two times out of thousands and
thousands," IB 56) in front of the jury, again rendering this clai m"noot"
(See jury testinony at XV 876-80, 899-933, 936-44).

Mirray's conplaint (1B 56-57) that Dr. Dzinno "surreptitiously
provided his own statistics" overlooks that this was responsive, and
wthout tinely objection, to defense counsel's question on voir dire
concerning what the wtness neant by "rare that we cannot distinguish
bet ween microscopi ¢ characteristics of hair fromtwo different individuals
by side by side conparison." (XV 888-89) Therefore, this claimtargets
testinony that was not admtted into evidence (before the jury), and it is
thereby not only noot but also unpreserved and waived by the defense's

elicitation of that voir-dire testinmony. See also Rvers v. Sate, 792

$o0. 2d 564, 566 (Ha. 1st DCA 2001) ("defense counsel initially preserved the
issue wth a tinely and specific objection”; "counsel subsequently waived
the right to challenge the issue on direct appeal by preenptively
introducing the evidence of the prior adjudication during direct

examnation"); Wite; Behar.
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Mirray now on appeal discusses (IB 56, 59-60) 1997 and 2002 articles
but fails to show where he provided themto the trial court. This argunent

is not preserved. See also Spann v. Sate, 857 So.2d 845, 852 (Ha.

2003) ("trial objection was limted to the expert testi nony on the issue of
distortion or intentional disguise, ...Spann's argunent here ...handwiting
expert testinony in general should be barred'; "not properly preserved").

In contrast to Mirray's current appellate narrative (1B 59-60) of a DQJ
investigation and citations to 1997 and 1998 reports, during the 2003 voir
dire of Dzinno in the trial court, Mirrray referred to 2003 and 2000
newspaper articles (XV 884-85), which defense counsel had not even fully
revi ened when he argued themto the trial court and consequently "w thdrew
the question” (XIV 885). Later, the defense argued that D zinno' s testinony
did not neet "the Frye standard" and, after a confusing preface (See XV
897), stated that he does not intend to "go any further regarding M.
Mal one on whether or not the FBI |ab was under investigation at the tine
that these hairs were in the laboratory or at |east that examner was in
the laboratory.” (XIV 896-97).'° Therefore, even though the Judge then
concluded that he would not permt the defense "to go into that area" of
the "Mal one matter” because it involved the investigation of one person and
"didn't have anything to do with Dr. D zinno or the techni ques, protocols

that he used,”" (XV 897) the defense had already abandoned this claim

19 Mirray (1B 59, 60) seens to conplain on appeal that the trial court

m sappr ehended his argunent by limting its consideration to Mal one, but he
overlooks that the trial court's coments responded to the defense's
di scussion that included reference to Mal one (See XV 897).
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rendering it unpreserved.

Mirray in one sentence (1B 58) throws in "Due Process" and Qawford v.
US, 541 US 36 (2004). Any such clains were not presented bel ow and
therefore are unpreserved, and, as undevel oped now, their non-preservation
i s conpounded.

Later in Issue Ill, in the "B ythe" section of the Initial Brief,
Mirray (1B 66-68) returns to the FBl investigation and assunes that
Dzinno's lab was under investigation. Mirray tenders no record cite and
fails to denonstrate that anything rel evant was excluded. He attenpts (IB
66-67) to invoke a statute and constitutional provisions not preserved in
the trial court and not neaningfully argued on appeal. He (IB 66) slings
nore mud through dehors record, dehors relevancy, dehors preservation
references to "Kathleen Lundy" in the ballistics section, the resignation
of a DNA technician, and sone statistics supposedly associated with a 2006
US Supreme Gourt case cite, where actually, that Gourt denied certiorari,

See Napier v. Indiana, 546 U S 1215 (2006). The multipl e "dehors" continue

wth Mrrray's attenpted invocation (IB 68) of case |aw concerning "actual
or threatened prosecution.” Mirray then incorrectly infers (IB 67) that all
these natters were brought to the attention of the trial court when he
states that he "was not allowed to effectively cross-examne D zinno on
these allegations.” To the contrary, these natters are unpreserved for
appeal .

Smlarly, Mirrray's argunents concerning Chester Blythe (1B 61, 63-64)

and alleging violations of his constitutional rights (IB 66) were not
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presented to the trial court and therefore, are unpreserved.

B It was reasonable to allow Dx. Dzinno to opine regarding the
m croscopi ¢ consi stency and i nconsi st ency.

As discussed supra, the appellate standard of review for the
admssibility of evidence is abuse of discretion, which turns on the
reasonabl eness of the trial court's ruling. Assuming, arguendo, that Mirray
preserved for appeal a claimcontesting Dr. D zinno's opinions that were
actually admtted into evidence, each of their admssions was reasonabl e.

There was no error in allowng Dzinno to testify concerning

consi stency between Mirray's pubic hair and Q42 and Q20. See Ranirez v.

State, 651 So.2d 1164, 1168 (Ha. 1995)("State is not precluded from
introducing Ramrez's knife into evidence and presenting testinony that the
wounds on the victim were consistent with that knife"; reversed because
expert opined "that ...Ramrez's knife was the only knife in the world that
could have been used in the nurder"). Here, conporting wth Ramrez,
Dzinno expressly testified in response to defense counsel's cross-
examnation in front of the jury (XV 924-25):

QIn hair examnation, first of all, we can't say that it is M.
Mirray's hair, right?

A That's correct. VW cannot exclude him as the hair, but hair
conparings are not a neans of absolute personal identification. So |
can't say that that hair cane fromM. Mirrray to the exclusion of all
ot hers.

Def ense counsel hammered the point as his |ast question to the witness (XV
933):

Q*** it is not an exact science and we can't say it's exclusively
sonebody, are these the reasons why?
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A V¢ certainly can't say that these questioned hairs fromthe white
garnent and fromthe body of Alice Vest canme from Gerald Mirray to
the exclusion of all others.

In contrast to Dzinno's testinony, the Frye test concerns novel

scientific evidence. See Ramrez v. Sate, 651 So.2d 1164, 1166 (H a.

1995) ("expert opinion testinmony concerning a new or novel scientific

principle”); Spann v. State, 857 So.2d 845, 852 (Fla. 2003)("Forensic

handwiting identification is not a new or novel science"). For exanple,
here D zinno hinself has testified in this case in 1994 (SRS 591-92), 1998
(SRS 634-35), and 1999 (SRS 675-76) that the hairs at issue were consi stent
wth Mirray's pubic hairs. Thus, by the tine that D zinno testified inthis
2003 trial, he had been qualified as an expert in "human hair and fi ber
anal ysi s" about 30 times. (XV 897-98). Here, the defense was afforded the
opportunity to contest Dr. D zinno's conclusions with their own expert's
analysis (See | 113-15; V 872-73, 876), but the defense rested w thout
presenting any evidence (See XV 1080-82, 1102).

MDonald v. State, 952 So.2d 498 (Ha. 2006)(rejecting an ineffective

assi stance of counsel clain), is on point:

Agent Allen conducted only a mcroscopi ¢ and vi sual conparison of the
hai r evidence. Visual and mcroscopi c hair conparison is not based on
new or novel scientific principles and, therefore, does not require a
Frye analysis. See Jent v. State, 408 So.2d 1024, 1029 (Ha. 1981).

See also Bundy v. State, 455 So.2d 330, 336 (F a. 1984) ("expert concl uded

that the hunan hairs found on the pantyhose had the same characteristics as

Bundy's and coul d have cone fromhinY); Peek v. State, 395 So.2d 492, 494

(Ha 1980)("hair sanples obtained from appellant were consistent in

m croscopi ¢ appearance to the hair found ... at the scene of the crine").
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Mirray argues (IB 55) that there were no "witten protocols,” and
al though protocols were nentioned to the trial court (XIV 896), Mirray
failed to argue then why they mght be inportant to the admssibility of

this evidence.?°

Indeed, the test for the admssibility of evidence is
whether it is sufficiently reliable for the jury to hear it. Protocols
could be relevant, but there is no per-se protocol test for "consistency"-

| evel opi nions.

C. Appellant has not shown that Ir. Ozinno msled the trial court into
inproperly limting cross-examnation.

Mich of the section of the Initial Brief at 1B 57-63 repeats nany of
the self-serving inferences and groundl ess accusations that have been

di scussed under ISSLES | and Il supra.?!

20 Snmlarly, Mrrray attenpts, at the last mnute, to throw into the

mx, in the last sentence of this section of Issue Ill, (1B 57), "all the
hai r evi dence has been destroyed' and a | ack of note keepi ng. However, he
does not develop these argunents here and he did not present these
argunents to the trial court as part of his argunent that he says preserved
this Issue (See XIV 896). He is incorrect concerning D zinno, whose notes
were presented and referenced (XIV 881-82, 906, 929-33, 914-15; SR6 806).
See also footnote in Issue | supra concerning notes of other w tnesses. Al
of the hairs collected fromthe crine scene were not destroyed. (See, e.g.,
M 1072-76) The Sate also disputes Mirray's repeated characterization of
flaned DNA testing. Wile there have been sone problens with testing in the
history of this case, the Judge excluded DNA results in this 2003 trial
because sonehow sone crucial photographs were lost in a prior record on
appeal, and those photographs concerned DNA that was consuned in the
testing process. (See M 1087-90, 1159-61; 1l 300-307. See also Il 367
concerni ng hairs "consunmed during testing")

2L |n"g" at 1B 62, Mirray violates several appellate principles. This
paragraph of the Initial Brief contains no cite whatsoever to the record
below, rendering it totally unsupported, and the State objects if Mirray
attenpts to add untinely support in his Reply Brief. The State guesses t hat
the matter referenced in "g" was discussed at XV 933-35, but then the
Initial Brief would be summarily reachi ng a concl usi on that defense counsel
explicitly announced to the trial court he decided he would not pursue
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In 2003 Dizinno did not "confess[]" (1B 58) to anything. |Instead, when
previously he was asked who placed his initials on itens or opened them up,
he indi cated an assistant under his supervision and in accord wth routine
procedure at the tine. (SR 630, 666, 669, 684-86; XV 909)

If the nerits of the unpreserved clains concerning the DQJFB
investigations are reached, they have none.?? Mirray failed to neet his
rel evancy-burden of show ng the trial court that an investigation of one
part of the "FBl lab" or on one anal yst, Malone, inplicates the ability or
bi as of another part of the lab or another analyst. In the trial court, the
defense assuned, wthout establishing, that the "FBl |ab" was one
nonol i thi c organi zation. Conpounding his error on top of his error, Mirray
erroneously attenpts to nmake this CGourt the evidentiary fact-finder when
he, wthout record-support, asserts that he has "denonstrated the general
sl oppi ness of the FBl laboratory” (1B 67). Instead of proffering evidence
tothe trial court wth conpetent evidence relevant to reliability or bias,
the defense nentioned in passing "newspaper articles" (XV 884-85) and

fruitlessly fished for relevant information inits voir dire of the wtness

there. Therefore, this argunent was abandoned, and the 2003 record was not
devel oped on this natter.
22 Mpreover, as People v. Renteria, 2005 GCal.App. lhpub. LEXIS 11995
(Galifornia Lhpublished Qpinions, Cal. 5" app. Ost. 2005), points out:
e of the authors of this study [that Mirrray cites on appeal],
however, subsequently published another study which sunmarized his
previous findings, ., and concluded mcroscopic hair conparison
analysis was reliable under both the Kelly/Frye and Daubert tests.
(Houck et al., Locard Exchange: The Science of Forensic Hair
Gonparisons and the Admissibility of Hair Conparison Evidence: Frye
and Daubert Considered (Mar. 2, 2004) Mdern M croscopy Journal, pp.
6-8.)
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(See XV 882-84). A little later, defense counsel indicated that he had
nothing else to present to the trial court regarding the investigation, and
the judge reasonably ruled that the defense had not established any |ink
between the purported investigation and this witness (See XV 897).23
Goncerning Mirray's claim that it was error for the trial court to
prohibit the defense fromasking Dr. DO zinno about an investigation of the
FBI's DNA |lab, Defense counsel, in essence, admtted to the trial court
that this topic was an afterthought, (See XV 899) and like the alleged
investigation into Ml one, defense counsel raised the matter through a
newspaper article (XIV 884: "April 28, 2003, article discussing the FBI
under go broader inquiry on DNA anal ysis"), then w thdrew the question until
he could "review it further" (XIV 885). A little later, when defense
counsel briefly nentioned the natter again to the trial court wthout
el aboration (See XV 899), there was no proffer of any details whatsoever
of the investigation, including howit supposedly concerned any practice or
personnel over which this witness had any authority when and where he was a
supervisor. The trial court reasonably denied the request to slur the
wtness with irrelevant matters in front of the jury. Indeed, D zinno was

pronoted. (XV 883-84)

23 As represented by an officer of the Court, the State addresses

Rogers v. Sate, 957 So. 2d 538, 552-553 (Ha. 2007). Rogers nentioned a
criticizing-FB -report as "at nost" constituting an inpeachnent natter.
However, there, unlike here, the report concerned the unit (DNA) that did
the scientific testing. Further, as applicable here, Rogers reasoned that
the inpeachnent would have nade no difference, given the inconclusive
nature of the evidence and given the other evidence in the case. See supra
Satenment of Facts and bul leted facts in harmess section of |SSLE I.
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A so, Appellant Mirray summarily suggests (1B 60) that, as a result of
the investigation, witten protocols were created in the unit in which
DO zinno conducted the 1991 analysis, yet he fails to cite any support in
the record for his assunption. Further, even if this were true, any
inprovenent in processing techniques does not nean that the forner
processi ng procedures failed to neet evidentiary-admssibility nuster.

D. "Chet (Chester) Bl ythe" is inconsequential .

Even though he failed to present themto the trial court, rendering
t hem unpreserved, sonehow Mirray believes that a Tennessee case and an
Indiana case that he presents on appeal (IB 63-64) concerning Chester
Blythe have a relevant bearing upon the accuracy of D. Dzinnos
mcroscopi ¢ analysis. Accordingly, the record is undevel oped concerning
whet her "Chet Blythe" (1B 63) or "Chuck Blyth" (XV 910) or "Check Bl ythe"
(1d.) is actually "Chester Bl ythe" (1B 63-64). The record is undevel oped
whet her the two exanples Miurray di scusses have anythi ng what soever to do
with any of Ir. Dzinno' s anal yses. |ndeed, assumng, contrary to appellate
principles, that this is the sane Blythe and that the two cases at |1B 63-64
are contenporaneous wth DO zinno's anal yses here, it is plausible that they
are consistent wth Dzinno's voir dire testinony concerning "rare" and
"ten to 15 percent that have not been confirned" (XIV 886), which the
defense failed to develop further in the trial court. In any event, the
record is clear that "Check Bl ythe never examned the evidence in this

case" (XV 910).
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E Harntess error.

Mirray concludes (1B 68) that the "errors described herein were clearly
harmful ." To the contrary, no relevant evidence was presented to the trial
court and excluded by it, and the exclusion of the Mrray's assuned
rel evant evidence was harntess as a matter of law, especially in light of
the conpelling case showng Mirray guilty of this heinous nurder, as
narrated in the Statement of the Facts and bulleted in the | ast section of
Issue | supra, including, for exanple, Mirray's statenent to Detective
O Steen concerning the hair-match that the police "should have gotten the

resul ts back | ast year" (XV 957).

| SSLE |V WHETHER THE TR AL JUDGE ERRED BY DENYI NG MRRAY S MOTT QN TO
O SMSS THE | NDO CTMENT.

Issue 1V contends (IB 69) that the trial judge erred by denying
Mirray's Mtion to Dsmss (Il 196-26) on the ground that evidence on which
the indi ctnent was based has been excluded. This Issue al so argues (IB 77-
79) double jeopardy due to the retrials in this case. Assumng arguendo
that the Mtion was tinely,?® it appears that the Mtion otherw se
preserved these two clains and that the trial judge's Qder ruled on them
however, these clains are neritless even when reviewed do novo. Mirray
provides no |legal support for his conclusions concerning the failure to

record grand jury proceedings and interview ng grand jury wtnesses (See IB

24 Because it was filed years after Mirray | and nonths after Miurray |1,
the State does not concede that the Mtion was tinely. See 8§905.05, H a.
Sat. ("challenge or objection to the grand jury nay not be nade after it
has been inpanel ed and sworn"; exception where "person who did not know or
have reasonabl e ground to believe, at the tine ...").
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69-70), and as such, he has not net his appellate burden to show error, see

Lawence; Shere; Teffeteller; olen; "interviews" concerning grand jury

proceedi ngs are al so the subject of Issue Vinfra.

Concerning the evidentiary support for the indictnent and Mirrray's
attenpt (IB 70-73, 75-76) to summarize weaknesses in the Sate's
evidence,?® the Sate disputes Mirray's multitude of factual conclusions
(at 1B 71) in which he fails to cite to the record, and the Sate objects
to Mirray's factual assunptions, such as his assunptions (at |IB 71-72, 76-
77) of what was presented to the grand jury. A so, Mirray ignores the
fundanental principle that probable cause can be grounded upon evidence
that is inadmssible at trial. Axd Mirray ignores the fact that his
incrimnating statenents to Detective O Steen were nade prior to the
indictnent. (Gonpare April 8, 1992, XV 947-50, XV 956-60, 964 wth April

9, 1992, | 3-5, XV 960) .

25 Mirray notes (IB 7576) that he filed a "sworn" notion to dismss

to which the State did not respond in witing. The State has five
responses. Frst, pro se notions filed while represented by counsel are
nullities and counsel's notion to dismss was not sworn at all (See |l 196-
212). Second, even Mirray's pro se notion (Il 213-36) was not validly
sworn, but rather, contains a non-notarized "oath" (Il 236). Third, the
gravanen of Mirray's notion was not pursuant to Rule 3.190(c)(4), but
rather, pursuant to 3.190(b), Ha. RQimP., thereby not requiring a
factual response under oath. Fourth, the trial court, when it denied
Mirray's nmotion in 2003, had the records fromthree previous trials that
were replete wth sufficient sworn testinmony requiring the denial of any
"(c)(4)" notion, including, for exanple, the multiple sworn testinonies of
Anthony Smth and Detective O Steen regarding Mirray's incrimnating
statements. Accordingly, fifth, neither the notion filed by Mirray's
counsel nor Mirray's pro se notion contains the allegation essential to a
"(c)(4)" nmotion, that is, that "[t]here are no disputed facts"; therefore,
if sonehow a notion is otherw se construed as pursuant to "(c)(4)," it was
facially insufficient, thereby not requiring a sworn factual response.
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Mirray's narrative also ignores the trial court's extensive 2003 pre-
trial hearings (V 883-M1 1213) and resul ting conprehensive order (I1 300-
307) inwhich it found, e.g., that the DNA evi dence "woul d assist the jury
indetermning a fact in issue.” (Il 303-304) The trial court excluded DNA
results for this 2003 trial because this particular DNA from the crine
scene is no longer testable and photographs of it were lost in the record
on appeal "through no fault of the State or defense," "thereby denying
[Defendant] the ability to challenge the Sate's evidence." (Il 304-306)

Mirray totally ignores the case on which the trial court's denial

relied (11 194). Sate v. Schroeder, 112 So.2d 257 (Ha. 1959), reversed a

trial court "order quashing the indictnent.” The grand jury indictnent was
based upon information privileged by the attorney-client relationship.

Schroeder, 112 So.2d at 259-61, also citing Prevatt v. State, 184 So. 860

(Ha. 1938), and Mercer v. Sate, 24 So. 154 (Ha. 1898), is on point:

"Nothing is contained in either the Constitution or statutes requiring
evi dence to be submtted before the grand jury as a prerequisite to a valid
presentnent or indictrment. *** [A court for the purpose of quashing an
indictnent will never inquire into the character of the evidence that

influenced a grand jury in finding such indictrment." Accord Johnson v.

State, 157 Fa. 685 695 (Fa 1946)("legality of an indictnent or
informati on may not be chal |l enged by plea in abatenment or notion to quash
alleging that the indictment or information is based on insufficient
evidence ...or the action of the prosecuting officer in presenting the

information"). See also, e.g., Ha Sat. 8 905.24 ("G and jury proceedi ngs

68



are secret"); Ha Sat. 8 905.27 ("Testinony not to be disclosed;

exceptions"); Reed v. Sate, 113 So. 630 (Ha. 1927)("Gand jury's action

is ex parte and its function is inquisitorial and accusatorial"); Rogers v.
Sate, 511 So.2d 526, 531 (Ha. 1987)("Even assumng arguendo that this
grand juror was biased ...subsequent guilty verdict rendered any resulting
error presunptively harmess"). 2"

In contrast to the cases discussed and cited above, Mirray (1B 73)

cites to US v. Azate, 47 F.3d 1103 (11" dr. 1995), which is

inapplicable here because there, the prosecutor's failure to disclose
information was naterial to the trial jury's verdict. Azate did not
concern the grand jury. Mirray (IB 76) cites to two additional cases, which
are inapplicable jurisdictionally as well as |ogically.

Here, the indictnment was rendered years prior to Mirray | and Mirray

Il, and neither Miurray | nor Miurray Il held that all DNA results were
suppressed for all tine, but rather, a specific test was excl uded under the
facts presented to this Gourt in those appeal s. Here, in fact, as outlined
above, the trial judge did not exclude DNA results because of any prina
facie showng of wunreliability of the test results. And, here, Mirray
ignores all of the other incrimnating evidence against him such as his

pre-indictnment statenent to O Steen.

26 See also State v. @ady, 281 So.2d 678, 681-682 (Mss.
1973) ("proper tine to test the sufficiency of the evidence to support any
indictnent is when the case is tried onits nerits"); Traylor v. Sate, 165
G App. 226, 228 (Ga. . App. 1983)("sufficiency of the evidence
introduced before the grand jury is a question for determnation by the
grand jury, and not by the court"); Sate v. Chandler, 45 La. Awn. 49, 53-
54 (La. 1893)(court erred in going behind the indictnent).

69




Schroeder's precedential value is buttressed by sound separation-of -
powers principles, in which, under Horida's Qonstitution, the bases of a
grand jury indictnent is a natter wthin the province of the state
attorneys' offices. See Ha. Stat. 8§827.03, 27.18, 905.19. And in Forida,
the Sate Atorney's Cfice is a distinct constitutional arm of state

governnent, See A't. 5 8 17, Fa (onst.; dfice of Sate Atorney v.

Parrotino, 628 So.2d 1097, 1099 n. 2 (Ha. 1993) ("judicial attenpt to
interfere wth the decision whether and how to prosecute violates the

executive conponent of the state attorney's office"). See also, e.g., Sate

v. Ootton, 769 So.2d 345 (Ha. 2000) ("strict separation of powers
doctrine"; "State's broad, underlying prosecutorial discretion").
Doubl e jeopardy, the other claimin Issue IV (IB 77-80), is neritless.

See ISSUE Il supra; Mirray Il; Ramrez, 651 So.2d 1164; Hledge, 911 So. 2d

57; Jackson, 599 So.2d 103; Tibbs, 457 U S 31; Pearce, 395 US 711; Hopt,

104 U S 631.2" See also Lockhart v. Nelson, 488 US 33 (1988)(rejected

doubl e jeopardy claim prosecution sought to renedy prior defect on retrial
by using another conviction that had not been pardoned; "high price indeed

for society to pay were every accused granted immnity from puni shnent

2" Because Mirray's accusations regarding Chase, O Seen, Powers, and

W/l son are addressed at |ength supra under ISSES |, |1, and Ill, the Sate
does not address the repetition of the accusations in Issue IV (1B 79-80).
Further, Mirray asserts "further prejudice[]" (IB 80) due to the death of a
wtness and the nedical examner's health resulting in their prior
testinony being read; these nmatters are discussed in Issue X but the Sate
notes at this juncture, that "prejudice" in a case is not per se inproper,
as all incrimnating evidence is prejudicial to the defendant, and these
W t nesses have been subjected to Mirray's cross-examnation nultiple times
inthe trial context.
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because of any defect sufficient to constitute reversible error"); Sroud
v. US, 251 US 15 (1919) (no double jeopardy violation to retry
defendant on sane charge after reversed on appeal due to governnent's
confession of error; affirned re-trial).

I ndeed, even erroneously assumng that Mrray's accusations of
prosecutorial msconduct riddling his Initial Brief had any validity, it

still is not a violation of double jeopardy to retry him See Gre v.

Sate, 784 So.2d 418, 426-427 (Ha. 2001) (" Doubl e Jeopardy d ause's general
prohi bi tion agai nst successi ve prosecutions does not prevent the State from
retrying a defendant who succeeds in gtting his conviction set aside";
di stinguished case in which prosecutor goaded defense to nove for

mstrial), citing Lockhart v. Nelson; Riiz v. Sate, 743 So.2d 1, 9-10 n. 11

(Fa. 1999) (double jeopardy did not bar State from retrying defendant
despite the fact that prosecutors "attenpted to tilt the playing field and

obtain a conviction and death sentence"); Keen v. State, 504 So.2d 396, 402

n.5 (Ha 1987) (double jeopardy did not prevent a retrial of defendant
arising fromprosecutoria msconduct).

Accordingly, Mirray fails to show how any of the cases he cites (IB 77-
80) <control a re-trial after an appellate holding concerning the
admssibility of evidence. To the contrary, authorities have repeated y

uphel d or otherw se validated such re-trials, as di scussed above.

| SSUE V. WHETHER THE TR AL CORT ERRED BY DENYING MRRAY'S MOTTONS TO

| NTERV EW ALL GRAND JURCRS AND TO DEPCBE THE PRCBEQUTAR AND DETECTI VE
O STEEN AS WTNESSES TO THE (GRAND JURY PROCEEDI N&S  ( RESTATED)

Issue V clains that the trial court should have allowed Mirray to
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interview the lead trial prosecutor in this case and the |ead detective
concerning what they observed of the grand jury proceedings. Actually his
Mtion (Il 251-52) requested depositions of those officials. Another Mtion
(I'l 249-50) requested authorization to interview "each grand jury nenber."
Mirray has not shown where he presented to the trial court his appellate
assertion of due process (IB 81) for this issue, and it is not devel oped
here, rendering due process unpreserved in the trial court, See Farina

Harrell; Gore; Geralds; Filan, Taylor; Wite; HII, and unpreserved here,

See Lawence; Shere; Teffeteller; Goolen, Wggins;, Wllians (7th Qr.

1989). Further, neither notion filed in the trial court presented any

justification for the "interviews" other than "to further justice as

outlined in 8905.27" (Il 249, 251). "Justice" specifies nothing, rendering

| SSUE V unpreserved in its entirety. See, e.g., Gastor v. State, 365 So.2d

701, 703 (Ha. 1978)("objection nmust be sufficiently specific both to
apprise the trial judge of the putative error and to preserve the issue for
intelligent review on appeal").

O the nerits, if reached, ISSUE V has none. Oh appeal, this claim
presents as its sole justification for the "interviews" the search for

whether, "in light of this Gourt's rulings in Murray | and Mirray 11" (1B

82), there was "any conpetent evidence presented to the Gand Jury" (1B
81). However, as discussed in ISSUE IV supra, the grand jury's probable
cause determnation and the prosecutor's grand jury function are beyond
Mirray's inquiry. Put in terns of Section 905.27's "justice", Mirray has

failed to show how deposing the |ead prosecutor and the |lead detective
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would further "justice" when the probabl e-cause factual basis of the

indictnent is beyond his purview Indeed, Mnton v. State, 113 So.2d 361,

365 (Ha. 1959), indicated that "nere surmse or speculation" is
insufficient to justify "lift[ing] the veil of secrecy fromthe grand jury
proceedi ngs,"” even where the allegation is trial testinony inconsistent
wth grand jury testinony, not alleged here.

Mirray summarily also states (1B 82) that the trial court ruled that he
had shown good cause to obtain grand jury testinony and that therefore the
burden shifted to the State. The State has several responses. Frst, Mirray
has failed to neet his appellate burden by not citing to the record for
this assertion, and the State objects to it on that basis. Second, Mirray
fails to show where he preserved for appeal this burden-shifting argunent
by presenting it to the trial court. Third, if the trial court ruled that
Mirray showed good cause, in light of the prevailing public policies
protecting grand jury secrecy and the separation of prosecutorial powers,
see |SSLE IV supra, it erred; there was no show ng that the grand jury
proceedi ngs contained any exculpatory evidence; there is no "cause,"
especi al |y given the msadventures on which this would take the judiciary.
And, fourth, Mirray fails to show how any alleged burden to produce grand
jury testinmony per se allows himto depose witnesses to the grand jury

proceedi ng, including the prosecutor and grand jurors.

| SSLE M : WHEETHER THERE WAS SUFFI A ENT BV DENCE TO QO CT MURRAY OF THE
CGFFENSES GHARGED |N THE | NDI CTMENT.

| ssue I argues (IB 82-83) that the "only evidence" in which the Sate

attenpted to put Mirray at the nmurder scene was the "hair evidence" and the
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"incredible testinony of a jailhouse infornant." Defense counsel's notions
for judgnent of acquittal (XV 1064, 1106-1108), although cursory, nade
simlar argunents. Oh the nerits, this issue has none.

Because Smth testified in this trial as he did in the 1999 trial,
Mirray 11, 838 So.2d at 1087, is on point, neriting affirmance: "In this
case, the State submtted direct evidence that Mirray confessed to a co-
escapee. Based on our review of the record, there was conpetent,
subst antial evi dence upon which the jury could return a first-degree nurder
verdict. Thus we find that the trial court properly rejected this notion."

Under the appellate standard of review all of the evidence is

consi dered, even evidence that is ultinmately considered to have been

erroneously admtted. See Lockhart v. Nelson, 488 U S. at 337-42 (reversed

Bghth drcuit GCourt of Appeals’ holding that determned sufficiency
w thout inadmssible evidence). In considering all of the evidence, it is
viewed so that "every conclusion favorable to [the verdict] that a jury

mght fairly and reasonably infer fromthe evidence," Lynch v. Sate, 293

So.2d 44, 45 (Ha. 1974). See also, e.g., Reynolds v. Sate, 934 So.2d

1128, 1145-46 (Ha. 2006)(summarizing principle; collecting cases);

Donal dson v. State, 722 So.2d 177, 182 (Ha. 1998) ("fact that the evidence

is contradictory does not warrant a judgnent of acquittal since ...").
Mirray' s sel f-serving assunptions and conclusions (at |IB 84-85), would

throw anay the vantage point of the trier of fact in observing Smth's

deneanor as he testified. For exanple, Mirray errs in his own favor when he

argues (1B 84) that Smth accused "the prosecutor [of being] unethical in
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the handling of the investigation..." Smth's conclusory accusation was not
directed at this case, but rather his own (Smth's) case. (See XV 1034)

Here, as in Qne v. Sate, 677 So.2d 258, 262 (Fla 1996), evidence

placed the Defendant at nurder-and-rape scene. Mirray essentially
"acknow edged he was present at the scene,”" Qne, through his statenents to
O Seen by describing incrimnating crine-scene evidence agai nst Tayl or and
by Mirray futilely attenpting to explain away pubic hair recovered at the
crinme scene, indeed, recovered fromthe nightgown garnment and the victims
naked body. Qnme exhibited his consciousness of guilt through

"inconsistencies in his stories,” while Mirray's lane pubic-hair stories
showed hi's consci ousness of guilt, as did his fleeing twice, and, while in
flight, taking additional steps to conceal hinself with fake | Ds. Mirray
was seen wth Taylor as he fled the first tine, and i mmedi ately before and
after the nurder, and it was conceded at trial that Taylor was involved in
this nurder (See, e.g., XV 1130, 1138, 1146). Murray was even seen wth
Taylor prowing in the area of the victims residence at about 12:40amthe
night of the nurder. Mirray, through his association with Taylor, was tied
tothevictims dirtied jewelry. And, of course, Mirray told Smth that he
(Murray) held the knife on the victimwhile Taylor had sex with her and
that he (Mirray) at knife-point had sex with her, scavenged to steal from

the victims horme, and participated in strangling the victim

In Reynolds v. State, 934 So.2d 1128, 1146 (H a. 2006), the defendant

attacked scientific evidence as "tainted and inconsistent," but other

evidence incrimnated him Here, Mirray attacks evidence that incrimnated
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him but the totality of the evidence, as summarized in the Satenent of
Facts and as bulleted in the Harmess Eror section of ISSUE | supra

provi ded anpl e evidence for affirmance. See al so Bundy v. Sate, 455 So.2d

330, 334-37 (Ha 1984), flight jury instruction abrogated Fenelon v.

Sate, 594 So.2d 292, 294 (Ha. 1992) (evi dence, which included m croscopic
hai r conparison and flight, sufficient to support nurder convictions).

The evidence in Long v. Sate, 689 So.2d 1055, 1058 (F a. 1997), (cited

at IB 83, 85 and Horstnman v. State, 530 So.2d 368 (Ha. 2nd DCA 1988) (1B

83, which erroneously attributes the case to this Gourt), pale to the

abundant facts incrimnating Mirray of this nurder. Conpare, e.g., Braggs

v. Sate, 815 So.2d 657 (Ha. 3d DCA 2002), disapproved on other ground

Sate v. Riiz, 863 So.2d 1205, 1206-1207 (Ha. 2003), which distingui shes

Long.

| SSUE M | : WHETHER APPELLANT DEMONSTRATED THAT THE TR AL GOURT S FI ND NG

THAT THE PROBEQUTAR PROVIDED A RACE-NEUTRAL REASON FCR PEREMPTCR LY
CHALLENG NG AN AFRI CAN- AMER CAN JURCR WAS CLEARLY ERRONEQS.  ( RESTATED)

Mirray, a white male (I 1,8; IlIl 560), attacks (1B 85-89) the judge s
ruling that the prosecutor's reason for perenptorily challenging
prospective juror #26, M. Jones, an African Anerican (X 333), was race-
neutral (X 336). Wiile the trial judge initiated the discussion of M.
Jones (X 333), it appears that the defense did contest the prosecutor's
challenge (See X 333, 336), and the defense did "renew]" its "previous
obj ections" (X 338).

As general principles, "perenptory challenges are presumed to be

exercised in a nondi scrimnatory manner," Farina v. Sate, 801 So.2d 44, 50

76



(Fla. 2001), and "[b]Joth parties have the right to perenptorily strike

"persons thought to be inclined against their interests,'” San Martin v.

Sate, 705 So.2d 1337, 1343 (Ha. 1997), quoting Holland v. Illinois, 493

US 474, 480 (1990). A party nust preserve its objection to a perenptory

chal l enge by observing the steps outlined i n Ml bourne v. Sate, 679 So.2d

759 (Ha. 1996). If the trial judge believes the genuineness of an
expl anation for the strike, an appellant, including Mirray, has the burden
of establishing that "the trial court's decision, which turns prinarily on
an assessnment of credibility, ... [is] clearly erroneous,”" Farina, 801
$0.2d at 50. Murray has failed to neet his burdens.

Here, where the trial court observed the prosecutor’'s interaction wth
all of the jurors including M. Jones, where the prosecutor did not
challenge two other African Americans (X 334), who sat on the jury and
participated in the verdicts and 11-1 reconmendati on of death (Gonpare X
334 with XM 1345 and M1l 1551), and where the prosecutor provided a
trial -court-accredited race-neutral reason for the strike (X 333-34, 336),
Mirray has failed to neet his appel | ate burden.

Here, as in Reed v. State, 560 So.2d 203, 206 (Ha. 1990), the

defendant is white and two African-Arericans were seated on the jury.
There, the defendant failed to prevail on appeal. Likew se, Mirrray should

fail. See also Reed v. Sate, 875 So.2d 415, 421 (Ha. 2004)(rejecting

i neffective assistance of counsel clain). Accordingly, US v. Dennis, 804

F.2d 1208, 1211 (11th dr. 1986), concluding that under all of the facts,

there was no "inference of purposeful discrimnation,” relied heavily on
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the fact that the prosecutor did not strike two African-Anericans fromthe

panel. See also US v. Choa-Vasquez, 428 F.3d 1015, 1047 (11th Qr.

2005) (unchal | enged presence of six Hspanic jurors and the governnent's
"anti-pattern” striking manner vitiates (thoa's Batson claini); US .
Allison, 908 F.2d 1531, 1537 (11th dr. 1990)("unchal | enged presence of
three blacks on the jury undercuts any inference ...seating of sone bl acks
on the jury does not necessarily bar a finding of racial discrimnation,
but it is asignificant fact").

Moreover, the prosecutor's race-neutral explanation was entirely
accurate. The prosecutor stated:

Your Honor, | believe he said -- for the record I believe he said he
agreed with the two questions that were posed by M. de |la R onda
[the other prosecutor] except his initial inpression about the death
penal ty when he was asked if he was for or against it he depends and
also refused to give a nunerical response to M. Bl ock's [defense
counsel 's] questions, and | believe his initial reaction on the word
depend that woul d gi ve us the chal | enge.

(X 333-34) Accordingly when M. Jones was initially asked for his opinion
on the death penal ty, he equi vocat ed:

[PROBEQUTAR: Al right. How do you feel about the death penal ty?

THE PRCSPECTIVE JURCR Wl I, the way | feel about it whether he or
she guilty or not guilty | don't have anything against it whether he
or she guilty or not guilty. | don't- you know, that's the way | feel
about it right here. He or she guilty or not guilty I don't know

(X 137) Then, later, M. Jones woul d not give a nunber (X 280-81, 283):

[DEFENSE GOUNSEL]: ... Let's talk about the death penalty. ...{\What I
want you to do is rate fromone to five wth zero being I support it
but I amnot that strong on it and five being ...I strongly advocate
the death penalty ...where woul d you put yourself?

* k%
[ DEFENSE GOUNSEL]:  Jones?
THE PRCBPECTIVE JURCR | agree but | don't have a nunber.
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As the prosecutor explained, the conbination of M. Jones' initial
equi vocation conbined with his refusal to give a nunber are in fact, on
their face, race neutral. The trial judge's accreditation of the
prosecutor's reason as genuine is entitled to great deference on appeal .
See Reed, 560 So.2d at 206 ("Onhly one who is present at the trial can
di scern the nuances of the spoken word and ... deneanor ").

In sum Mirray has failed to show that the trial judge' s decision to
sustain the perenptory was clearly erroneous. Issue MI should be

rej ect ed. 28

ISSEMII: WETHER THE TR AL GORT ERRED I N NOI' DECLAR NG A MSTR AL DUE
TO ALLEGED JURCR M SCONDUCT.  ( RESTATED)

Issue M1l alleges several juror-msconduct related grounds, nuch of

whi ch was not preserved. See Wllacy v. Sate, 640 So.2d 1079, 1083 (H a.

1994) ("Wl lacy clains that dark was under prosecution when selected as a

juror"; "By failing to nmake a tinely objection, WIIlacy waived the claint).

8 |ssue MI also nentions (1B 86-87, 89), wthout any legal or
conceptual discussion, the refusal of the trial court to grant the defense
an additional perenptory. Gonsequently, any clai mbased upon the denial of
an extra perenptory is unpreserved. See Lawence; Shere; Teffeteller;
Goolen. In any event, the Judge reasonably found that M. Vaccaro was
sincere when he said he could followthe |law (X 310-15, 336-37), neriting
affirmance. See, e.g., Backwod v. State, 946 So.2d 960, 968 (H a.
2006) (postconviction claim "jurors indicated that famly nenbers had been
involved with the crimnal justice system as victins, B ackwood has
nonet hel ess failed to support his claimof bias"; "each juror ultinately
expressed that he or she could put their feelings aside"); Bolinv. Sate,
869 So.2d 1196, 1200 (Ha. 2004)("nerely answers pronpted by the questions
rather than the fixed beliefs of the jurors"); Lusk v. Sate, 446 So.2d
1038, 1041 (Ha. 1984)("prospective juror who was a prison correctional

of ficer and who had heard conversations about the offense”; "test ... is
whether the juror can lay aside any bias or prejudice and render his
verdi ct solely upon the evidence ... and the instructions").
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Further, to support a mstrial Mirray nust show that "an error is so

prejudicial as to vitiate the entire trial." See, e.g., England v. Sate,

940 So.2d 389, 402 (Fa. 2006)(alleged juror msconduct; no abuse of
discretion). To the degree that anything was preserved for ISSUE MII, it
does not rise to this level.

Chronol ogical ly, the first allegation giving rise to clains in |Issue
M1l (1B 92-93) concerned Juror Starkey talking with wtness Bubba F sher.
In the mddle of the State's case-in-chief, the prosecutor brought this to
the court's attention, as relayed to him by the wtness. (X1 531-32
Fisher had not yet testified at the trial. (Gonpare X 1| 626) Wtness
Fisher was put under oath and interviewed. Fisher was not sure of the
juror's last nane. (X111 @9-10) Four or five years ago, H sher worked
under the juror for about a year or so. Fi sher said when he ran into the
juror, they tal ked about how they were "doing,"” just said "hi, that was
it." They did not discuss the case, and they did not each ask why the ot her
was there. No one el se was around during the conversation. Wen F sher was
hal f-way finished wth a cigarette, the juror left to go eat. (X1 610-14)
Def ense counsel requested that the juror be interviewed (X 11 615),2%° and
the judge discussed the matter with Juror Starkey,3° who said that he did

talk wth soneone today but he did not know his nane, that the nan had

2 The interview on this natter is not contested in Issue MII.
Instead, the judge's interview concerning the jurors praying is a claim
wthinthis issue. (See 1B 91, 93-94, 95)

% Rule 3.575, Fa.RQimP., was effective January 1, 2005, after
this 2003 trial, See Amendnents to the Ha. Rules of Orimnal Procedure,
886 So.2d 197, 198 (Ha. 2004)("Mtion to Interview Juror, provides the
foll ow ng procedure for interview ng jurors ***"),
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worked in the service departnment with himfor "not for very long" (X1I
617-18, 620-21). There were no other jurors around, they tal ked for five,
six mnutes (X1l 619-20), and they did not talk about the case or its
facts (X111 621-22). Juror Starkey assured the Judge that he could fol | ow
the Gourt's instructions on the lawin weighing the wtness's testinony and
he would not "automatically believe or disbelieve himi because of their
past relationship. (X1l 622) After a short recess, defense counsel said he
has no notion concerning Juror Starkey (X 11 623-24). F sher took the stand
in the trial and the defense raised no objection or notion for mstrial
regarding the Starkey-Fisher chat (See X1l 626). And Mirray has not shown
where there was even an adverse ruling. Therefore, the claim (1B 92-93)
concerning the Starkey-F sher conversation was unpreserved below See

WI 1l acy; Rooney v. Hannon, 732 So.2d 408, 410 (Ha. 4th DCA 1999) ("Were a

| awyer knows of an incident potentially conpromising the jury before a
verdict is returned, but fails to object or alert the court until after the
verdict is announced, the incident may not be raised as a ground for a new

trial"); Mller v. Pace, 71 So. 276, 277 (Ha. 1916)("should have been

raised and objected to before verdict"); Anstrong, 642 So.2d 730
("apparently never issued a ruling ... procedurally barred"). Mreover,
other than stating sone of the facts, no legal argument is nade in the
Initial Brief (See 1B 92-93), rendering the claim undevel oped and

unpreserved on appeal. See Lawence; Shere; Teffeteller; Goolen. In any

event, such a claimwould have no nerit because Juror Starkey said, in

reaching a verdict, he could set aside his know edge of F sher. See, e.g.,
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ackwood, 946 So.2d at 968; Lusk, 446 So.2d at 1041; Doyle v. Sate, 460

So.2d 353, 356-357 (Ha 1984)(juror told Doyle's attorney, "Good | uck.
You're going to need it"; no error inthe trial judge s refusal to grant a

mstrial); England v. State, 940 So.2d 389, 401-402 (Ha. 2006)("w tness

clainmed that he overheard one juror say to another juror 'he's guilty' in
reference to England"; "left to the sound discretion of the trial judge";
affirmed). Thus, Mirray has failed to denonstrate here or to the trial
court that Starkey's prior know edge of F sher vitiated the entire trial.

| medi ately after defense counsel said he has no notion concerning
Juror Starkey, Defense counsel then discussed the natter of Juror Ransey
(X1l 623-24), which had initially arisen while the court was dealing wth
Juror Sarkey (See X1 531-34), and noved for a mstrial "based on the
original questioning to M. Ransey" (X111 624). The Judge interrupted the
trial to inquire concerning a report that Juror Ransey thought he knew
Detective O Steen, (XII 534) who had not yet been called as a wtness
(Gonpare XIV 786). The trial judge and defense counsel asked Ransey a few
questions. (X 11 598-606)3' Ransey explained that it did not dawn on him
that he mght know O Steen until the nane was repeated during the trial.
"It just clicked.” (X111 599, 602) Ransey expl ai ned the non-personal nature
of his acquai ntance with the person he thought was O Steen. (See X |11 589-
600) The wtness, Detective T.C O Steen, was presented in open court and

Ransey stated "It's not him" (X111 606)

31 As in the Starkey-Fisher chat, the interviewon this matter is not

contested in Issue M11.
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O appeal, Mirray clains that a mstrial shoul d have been decl ared or
juror Ransey should have been replaced with an alternate juror because
Ransey "did not disclose that he knew police officers during jury
selection, and he was clearly discussing the case wth other jurors.” (1B
93; see also IB 94) Goncerning the alleged non-disclosure, the Initial
Brief fails to cite to the record for where Juror Ransey specifically
indicated that he knew no one in |aw enforcenent, therefore rendering this

claimunpreserved at the appellate |evel. See Wllians, 877 F.2d at 518-19

("Neither this court nor the Uhited States Attorney has a duty to conb the

record in order to discover possible errors").

Further, Roberts v. Tejada, 814 So.2d 334, 339 (Ha. 2002), quoting

DeLa Rosa v. Zequeira, 659 So0.2d 239 (Ha. 1995), explained that

allegations of juror non-disclosure are subject to a three-part test:
First, the conplaining party nust establish that the infornation is
relevant and naterial to jury service in the case. Second, that the
juror conceal ed the infornmation during questioning. Lastly, that the

failure to disclose the information was not attributable to the
conpl ai ning party's |ack of diligence.

To establish the first prong here, where there is no indication
what soever that Ransey intended to mslead anyone, an appel |l ant nust show
that "the om ssion nonethel ess prevented counsel from naking an i nfornmed
judgnent-which would in all likelihood have resulted in a perenptory

chal l enge,” DeLa Rosa v. Zequeira, 659 So.2d at 242. Here, Mirray nade no

such showng to the trial court, and the defense had used all of its
perenptory chal | enges (See X 335- 36).

Accordingly, the defense's initial concern about Ransey was over ot her
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jurors mstakenly believing that Ransey knew an officer (X1 606-607. See
also X1l 624), and the defense did not initially request Ransey's renoval
or initially nove for a mstrial (See XII 607-608). Thus, when the
prosecutor and the trial judge initially invited the defense to request
that Ransey be excused, the defense declined (XIV 775-76). I|ndeed, given
the renoteness of the relationship between Ransey and the unknown offi cer,
it is understandable that it did not occur to Ransey to nention it to any
court personnel until it finally dawned on himduring the trial when "it

just clicked" during lunch (XIIl 602; see also X1l 599). Conpare, e€.g.,

ackwood v. State, 946 So.2d 960, 968 (H a. 2006)(Jurors' "famly nenbers

had been involved wth the crimnal justice system as victins," but
postconviction claim rejected because "failed to support his claim of
bi as"; no "basis upon whi ch counsel coul d have reasonably chal | enged any of
the jurors for cause").

Moreover, the defense's extrene equivocation concerning FRansey's
posture shoul d not be the basis of any appellate renedy, such as requiring
a newtrial. Initially the defense wanted a mstrial (X111 607), then it
said that it is not noving for a mstrial (X1l 607-608), then the defense
noved for a mstrial on the ground that Ransey had communi cated w th ot her
jurors (X1l 624), then the defense explicitly refused the Judge's offer to
request Ransey's renoval (XIV 775), then the defense wanted the Judge's
proposed jury instruction and wanted Ransey and the other jurors renoved

(XV 776). In the mdst of all this defense willy-nilliness, cf. Véterhouse

v. Sate, 792 So.2d 1176, 1188 (Fla. 2001)(wlly-nilly |eaping back and
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forth between the choices of self-representati on and appoi nted counsel),
the Judge astutely observed, "great deal to say about nothing." (XV 775)
Subsequent |y, the Judge did instruct the jury that Ransey had nentioned to
two lady jurors that he thought he knew a witness but it turns out that he
did not know any witness. (XIV 78586). There was no objection when the
instruction was given. (See XV 785-86) The trial judge's handling of the

nmatter was immnently reasonable, neriting affirmance. See Doyle v. Sate,

460 So.2d at 356- 357.

If the nerits are reached concerning the defense's eventual notion for
mstrial based upon Ransey nentioni ng sonet hi ng about O Steen to two ot her
jurors, the Sate disputes Mirray's conclusion (IB 93) that Ransey "was

clearly discussing the case wth other jurors." To the contrary, Ransey
testified that he nentioned O Steen to two other jurors because he "needed
to speak to the bailiff" about it when he returned fromlunch (X1 602).
Ransey did not discuss the case, but rather he said (X1l 603): "I told
themthat | was famliar wth the nane and that | thought it was O Seen
but because you kept saying O Steen | think it's a guy in ny nei ghbor hood. "

If a "venire nenber's expression of an opinion before the entire panel

is not nornal |y considered sufficient to taint the renai nder of the panel,"

Johnson v. State, 903 So.2d 888, 897 (H a. 2005), citing Brower v. Sate,

727 So.2d 1026, 1027 (Ha. 4th DCA 1999), then certainly the nere
expression by a juror that he mght knowa wtness is |ikew se insufficient
to "taint" anyone, especially after the Judge inforns the entire jury that

the juror's belief was m staken.
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Here, even if Ransey had known O Seen, he told the trial judge that he
woul d make his "own deci sion" concerning whether O Steen is believable as a
wtness (X1 600-601). Murray has failed to establish that Ransey's casual
know edge of O Seen and attendant communications vitiated the entire
trial. The trial judge was reasonabl e; he did not abuse his discretion See

B ackwood v. State, 946 So.2d at 968; Lusk v. State, 446 So.2d at 1041 See

al so MDonough Power Equip. v. G eenwood, 464 U S. 548, 555-556 (1984)("To

invalidate the result of a 3week trial because of a juror's m staken,
t hough honest, response to a question, is to insist on sonething closer to
perfection than our judicial system can be expected to give"; appellant
nust "show that a correct response woul d have provided a valid basis for a
chal | enge for cause").

The renmaining Issue MIIl clains spring from events that occurred
between the guilt phase and the penalty phase of the trial.

Mirray appears to claim (See 1B 90) that it is per se reversible error
for Juror Sarkey to have communicated with Drector Mckesy. This is not

the law See, e.g., Doyle; England. Mirray has failed to denonstrate that

the subsequent proceedings were vitiated. Instead, the trial court
reasonabl y addressed the situation and nerits affirnance. Prior to the jury
penalty phase, (M1 1225) the prosecutor brought it to the trial judge's
and defense counsel's attention that Director Mackesy, an official in the
Sheriff's Gfice, told him that one of the jurors had cone to his
(Mackesy' s) residence after the guilty verdict. (MI 1230-31) As a result,

the trial judge took testinony fromMackesy (M1 1231-48), who testified he
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is a Sunday School teacher and that, after the guilty verdict, Juror
Starkey approached him requesting spiritual guidance regarding the death
penalty (M| 1237,1240) and that Starkey told himthat "they" had asked a
bailiff for permssion to pray and were allowed to pray (M1 1241). Defense
counsel noved for a mstrial (MI 1248) and requested an inquiry of the
juror (M1 1249). The judge and all counsel inquired of Juror Sarkey, (See
M1 1257-66) resulting in two interruptions for defense counsel probing too
deeply into the jury room(See V| 1263, 1264).

Starkey indicated that he did not discuss any facts of this case wth
Mackesy (M1 1252, 1256) and that prayer was not used to influence their
verdict (MI 1257). Instead, one gentlenan said a "short prayer *** [j]ust
for guidance” on each of two days (M1 1254-55, 1263). On defense counsel's
questioning, Starkey said that none of the jurors was hesitant about
praying, "it was mutual consent." (M| 1263) After questioning Sarkey, the
Judge asked the defense, "Wat, if anything, do you want ne to do
concerning M. Starkey?," to which defense counsel responded that he asks
that Starkey "be stricken fromthe panel” and that he wants a mstrial. The
State consented to replacing Sarkey with an alternate. (M| 1267-68) The
Judge then repl aced Sarkey, (M1 1272) and Starkey did not participate in
the 11 to 1 jury recommendation of death (M1l 1550-51). Sarkey was
excused after he spoke w th Mackesy, which was after the guilt phase and
prior to the penalty phase, so Mirray has not established that the Mackesy-
S arkey conversation had any inpact on any proceedi ngs.

Goncerning the jurors praying tw ce, the short, innocuous, and result -
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neutral nature of the prayer renders reasonabl e the trial court's denial of

a mstrial. See also Rushen v. Spain, 464 US 114, 118119 (US

1983)("virtually inpossible to shield jurors from every contact or
influence that mght theoretically affect their wvote"; "ex parte
communi cation between trial judge and juror" can be harmiess). |ndeed, as
the Judge pointed out in his Qder (Il 428), it is part of the fabric of
our society to ask for divine guidance in our governnental functions. See

Marsh v. Chanbers, 463 US 783, 792 (1983)(upholding "Nebraska

Legislature's practice of opening each legislative day wth a prayer by a

chaplain paid by the Sate"). See also March v. State, 458 So.2d 308 (H a.

5" DCA 1984) ("The sessions of this court are opened daily with ... a
prayer"). There was no harm and the trial judge's actions handling the

situation were reasonable, see Doyle; England; Miurray has presented no

entire vitiation or "absolute necessity" justifying a mstrial, England;
and therefore the trial court nerits affirnance.

Mirray concludes (1B 94) that "it was clear that the jurors cane to an
agreenent that they would find the Defendant guilty in exchange for a life
sentence.” The ultinmate 11-1 death-vote refutes Mirray's allegation. And,
indeed, after taking testimony from bailiffs,3® the Defendant, and the

prosecutor, (M1l 1299-1319) the trial judge undertook very neasured

32 The bailiffs' testinmony was not definitive. Qne bailiff only heard
"bits and pieces” and could not recite it verbatim(M1 1299). He recal |l ed
soneone asking if everyone is confortable wth life and others answeri ng
"yes." (M1 1297) Another bailiff testified that he did not overhear any
conversations in the jury room (MI 1300-1301) The Judge's Qder
summari zed the results of the juror interviews and reasonably explai ned why
the overheard comments were unreliable. (111 428-29)
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interviews of the jurors, in which they indicated that there were a coupl e
of prayers for general guidance in their deliberations, and that, during
their deliberations on guilt, there was no deliberation concerning their
sentence recommendation.® Each indicated that his/her verdict was based
upon the evidence establishing Mirray's guilt beyond a reasonabl e doubt.
(See M1 1347-90) The Judge rendered an extensive order, exuding
reasonabl eness. (Il 422-30) Therefore, as buttressed by the jurors' actual
vote for death, there was no deal. They all denied such a deal, as the
trial court found (111 429).

See also Sreet v. Sate, 636 So.2d 1297, 1301-1302 (Ha. 1994)("four

jurors heard soneone utter[] the word "guilty' " when "passing the jury in a

hal Iway"; trial judge inquired; affirmed), citing Scull v. Sate, 533 So.2d

1137 (Ha. 1988)(trial judge adequately conducted individual voir dire of
jurors to determne whether they were inproperly influenced by w tnessing

jury foreman enbrace victims nother); Hitchinson v. Sate, 882 So.2d 943,

33 Mrray states (IB 94) that "one juror testified that he had
discussions wth another juror about the death penalty.” The Sate
clarifies that Juror Ransey told the trial judge: "There was a
conversation, | don't recall if anybody, | nean, by each person sayi ng that
they would or wouldn't."” He continued (M1 1376-77) by stating that "[we
read the docunent and the punishnent would be either life inprisonnent or
the chair. And that's as nuch as | recall." Regarding the query whet her any
juror stated that he/she only intended to vote for life, Ransey responded,
"I can't say specifically that | recall that, no." (M| 1377) Defense
counsel was invited to ask questions of the juror but he declined. (MI
1378) Qoncerning Juror Joyce (1B 94), he indicated that there was no
agreerment. (MI 1359) Sonehow Mirray infers (IB 94) from a juror's
expression of disconfort concerning the death penalty that the jurors
mnimzed the significance of their verdict. Qite the contrary, the
comrent was in the context of "apprehension” about their role (MI 1359-
60), indicating their conscientiousness.
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956-57 (Fla. 2004) ("jurors net for lunch at a nearby restaurant. A patron
told themthat she hoped they were sitting on the Hutchi nson case and
that she hoped they would hang hini; judge inquired of the jurors "about
their ability to be inpartial"”; affirmed); England, 940 So.2d at 401-402
("one juror say to another juror "'he's guilty'"™; "did not abuse his
discretion in accepting the jurors' testinony and denying ... mstrial").
The State disputes Mirray's claim (IB 91-92, 93-94, 95) that he is
entitled to a reversal because of the jury interviews regarding the jury
praying. The defense participated in, and encouraged, the inquiries of
jurors (See M1 1239-46, 1247-48, 1257-66, 1350-51, 1361-63, 1370-71) and
even noved for juror interviews (Il 412-14) and conpl ai ned about del ayi ng
conducting them (M| 1283-84). The Judge even warned that the interviews
coul d adversely inpact the defense or the State, which defense counsel said
he understood. (M1 1284) The defense even assisted in fashioning the
questioning (M1 1323-33), and after the interviews, defense counsel
attenpted to narshal the results to the benefit of his client. (See MI
1390-93) This appel late claimappears to be defense hindsight that it did
not get the result it wanted from the interviews, as defense counsel
coomented afterwards: "Your Honor, obviously did not turn out the way I
expected it to." (M1 1390) Thus, Murray not only failed to preserve the
claimby not tinely objecting, he affirnatively waived this clai mby being
fully and openly coomtted to the interviews and fully participating in

them See Arbelaez v. Sate, 775 So.2d 909, 920 (Ha. 2000)(claim

concerning jury interview subject to principle of procedural bar in
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post convi ction proceeding). See also Lucas; Arnstrong (waiver); Behar v.

Sout heast Banks Trust (o., 374 So.2d 572, 575 (Ha. 3d DCA 1979) ("he who

has contributed to alleged error wll not be heard to conplain on appeal "),

citing Hawkins v. Perry; Board of Public Instruction of Dade Gounty v. Fred

How and, Inc. Indeed, Section 90.607(2), Fa. Sat., the rule of evidence

that declares a juror as inconpetent to testify as to natters essentially
inhering in the verdict, also provides for an opportunity to object. Here,
there was no such obj ecti on.

If the merits regarding the interviews are reached, the Sate submts
that given the entire situation in the trial court, the judge s interviews
were reasonabl e, thereby neriting affirnance. Here, it is obvious that the
trial judge carefully considered and wei ghed the options in assuring that
extraneous nmatters, such as prayer, did not bias the jury towards guilt or
i nnocence (See, e.g., |Il 423-26) and that the defense's notion for, and
persi stence seeking, juror interviews in spite of the judge' s adnonitions,
were crucial to the Judge's reasonable determnation. Accordingly, the
trial court analyzed (111 423-24) the application of a |leading case in the

area, Baptist Hosp. of Mam v. Miler, 579 So.2d 97 (Ha 1991), and

substantially limted the inquiry to whether there was prayer, its extent,
and whether there was "express agreenent between two or nore jurors to

disregard their oaths and instructions,” Baptist Hosp.; these natters

"constitute[d] neither subjective inpression nor opinion, but ...overt

act[s]." See also Singletary v. Lews, 619 So.2d 351, 354 (Ha. 1st DCA

1993) ("Singletary's argunent [against the interviews] ignores the fact
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that the trial court found no juror msconduct ...whatever inquiry was nade
concerning the effect upon other jurors can be ignored as unnecessary and

irrelevant”); Rushen v. Spain, 464 U S 114, 120-121 (1983) ("testified

that, upon recollection, the incident did not affect her inpartiality").

For his jury interviewclaim Mrray (1B 92, 94, 95) cites to Keen v.
Sate, 639 So.2d 597 (Ha. 1994). Here, unlike there, defense counsel
requested and participated in the interviews, and even objected to del ayi ng
them Here the trial judge limted his inquiry into whether there had been
an inproper influence upon their deliberations, rather than Keen's inquiry
into "how' an inproper natter "affected their decision-naking process."
Further, Keen did not reverse based upon the interviews, but rather the
i nterviews "conpounded" another error. Mirray (1B 91) also cites to Sate
v. Hamlton, 574 So.2d 124 (Ha. 1991), which supports the trial court's
actions here. A Sate appeal, Hamlton reversed an order granting a new
penalty phase. There, the defense alleged to the trial judge that a
nagazine wth a provocative ad was brought into the jury room Hamlton
held that under its facts a judicial inquiry into the nagazines was
unnecessary, but "commend[ed] the [trial] court for conducting the hearing
anyway in light of the fact that it obviously entertained serious doubt
about the juror msconduct,” 574 So.2d at 130. Hamlton reasoned that it
was permssible to interview towards "establishing [the harntessness] that

jurors were not overly distracted by the nmagazi nes," Id. Hamlton.

| SSLUE | X WHETHER THE TR AL QOURT REVERS BLY ERRED WHEN | T | NSTRUCTED THE
JURY ON AN "ABID NG GOWM CTTON GF QU LT." (RESTATED)

Defense counsel did not object to the trial court's standard jury
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instruction concerning reasonabl e doubt (XVvV 1073, 1087-88), and when the
trial court announced how it woul d respond to the jury's question regardi ng
"abiding conviction of guilt," defense counsel stated, "Very good" (XV

1339). This issue is not only unpreserved, see, e.g., Goday v. State, 946

S0.2d 988, 995 (Ha. 2006)("did not object to the use of the standard
instruction on preneditation ...not preserved for appellate review'); GCastor
v. State, 365 $.2d 701, 703 (Ha. 1978)("tinely and explicit objection”

required to preserve re-instruction error); Wite v. Sate, 753 So0.2d at

549 (state CGonstitutional due process, unpreserved); HII v. Sate, 549

S0.2d at 182 (due process and Chanbers barred on appeal), it was

affirmati vel y wai ved, see Lucas, 645 So.2d at 427, citing Anstrong, 579

So.2d 734 (Ha. 1991).
| f sonmehow the nerits are reached, under de novo appellate review the
| anguage in the standard jury instruction concerning "abidi ng conviction of

guilt" is constitutional. See Mictor v. Nebraska, 511 US 1, 5 (1994)

("Constitution neither prohibits trial courts from defining reasonable

doubt nor requires themto do so as a nmatter of course"); Esty v. Sate,

642 So.2d 1074, 1080 (Ha. 1994)("' Taken as a whole, the instructions
correctly conveyed the concept of reasonabl e doubt to the jury'"), applying
Victor. Because the instruction here did not contain the troubl esone

language of Sullivan v. Louisiana, 508 US 275 (1993), citing Cage V.

Louisiana, 498 U S 39, 41 (1990)(troubl esone terns of "grave uncertainty"
and an "actual substantial doubt"), Mctor and Esty control, not Sullivan.

Smlarly, Dunn v. Perrin, 570 F.2d 21, 23 (1st dr. 1978), is not
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appl i cabl e here because, there, unlike here, the jury instruction shifted

the burden to the "defendants to establish doubt in the jurors’ mnds."

ISSEE X WETHER THE TR AL CORT ERRED BY ALLONNG THE PRCR TRAL
TESTTMONY CF THE MEDI CAL EXAM NER AND JUANI TA VW TE TO BE READ TO THE
JURY. (RESTATED)

A Medical Examner D. Horo.
| SSUE X contests the 2003 reading of . Horo' s testinony from the

1999 trial of this case. It argues that Taylor was "deni ed due process
because he coul d not properly cross-examne the doctor " (1B 96) and that
Tayl or was prejudi ced because the jury knew "there was a prior tria " (IB
97).%* To the degree that any of the | SSUE X clains are preserved, allow ng
the reading of Horo' s prior testinony was reasonabl e.

The defense objected to reading-back Or. Horo' s testinony because of
what it believed to be "changes in his testinmony" and because it wanted to
"chall enge" him sone nore (IV 656), but the defense failed to specify
anything that a 2003 cross-examnation would add. At the pre-trial hearing,
when the trial judge expressed concern "to nake sure that this jury doesn't
think there was a prior trial in this case," defense counsel agreed that
the prior trial could be referenced as "prior proceedings." (V 852)

Subsequent | y, defense counsel was granted a "continuous objection as to M.

3 |SSUE X does not contest Dr. Floro's unavailability due to his
heart condition (See | 156-59, V 835-49).

ISSUE X also nentions (1B 97), in passing and w thout devel opi ng any
| egal argunent, the purported inability of the 2003 read- back to designate
injuries in photographs, rendering such a clai munpreserved on appeal. See
Lawr ence; Shere; Teffeteller; Golen. In any event, Mirray failed to show
the trial court and this Gourt anything specific that was msleading, and
the resolution of this natter at the trial (See X1 537-38) was reasonabl e,
neriting affirnance.
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Horo," but he specified no ground whatsoever. (See X | 367) During the
2003 read-back of Horo's prior trial testimony (X1 545-X11 597), the
trial court scrutinized the testinony to assure that it did not reference a
"prior trial" (See XII 585-87), there was no contenporaneous specific
objection provided to the trial court, and there was even an explicit
wai ver of the claim of prejudice-due-to-jury-awareness-of-prior trial as
the defense admtted "that straighten[ed] it out” (X1l 587). Later in the
trial and after Floro's prior testinony was read, defense counsel noved for
a mstrial because it he was "starting to agree” wth Mirray that "it's
clear ... this was a prior tria"™ (X1l 660-61), but, even at this untinely
juncture, he equivocated and failed to specify anything wthin Horo's
testi nony fromwhich Mirray drew his "clear" concl usi on.

Therefore, Mirray did not preserve for appeal either of the appellate
clains of additional -cross-examnation or disclosure-of-prior-trial.* See

Happ v. More, 784 So.2d 1091, 1100 (Ha. 2001)(preservation principle

applies to application of section 90.804, FHa Sat.); lbar v. Sate, 938

So0.2d 451, 464 (Fa. 2006)(prior trial testinmony read to jury; "objection
at trial is not the same as ..."; "not properly reserved for our review');

re "that straighten[ed] it out," Lucas; A nstrong.

Even if, arguendo, Murray's appel late clains are considered, they have
no nerit. Mirray has failed to showthat the trial court's ruling on this

matter of the admssibility of evidence was unreasonabl e. See Brooks; Ray.

35 Accordingly, the defense did not tinely present to the trial court

the claimthat cross-examnation regarding senen was inpeded; the defense
waited until after the jury trial. (See M1 1566-68)
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Glina v. Sate, 634 So.2d 1077, 1081 (Ha. 1994), rejected a claim

very simlar to Mirray's desire for additional cross-examnation of Dr.
Horo and concluded: "W find that Golina had a full opportunity to
confront this witness inthe first trial and that the trial judge properly

applied section 90.804 in declaring Castro unavailable.” Holland v. Sate,

773 So.2d 1065, 1074 (Ha. 2000), upheld introduction of the prior trial

testinony of a nedical examner. Thonpson v. Sate, 619 So.2d 261, 265

(Fla. 1993), reasoned that, as here, an "opportunity at the prior
proceeding to cross-examne the wtness" is key. Indeed, Mirray's brief, in
groundl essl y3® ascribing notives that the record does not support (1B 99),
highlights the prior opportunities he has had to cross-examne the
wtnesses, including Or. Horo (IB 98), in prior proceedings. See also

Perez v. Sate, 536 So.2d 206, 208 (F a. 1988)(discussing authorities);

lbar v. State, 938 S0.2d at 464 (prior "judicial proceeding"); Penalver v.

Sate, 926 So.2d 1118, 1134-1135 (Ha. 2006); Sate v. Abreu, 837 So.2d 400

(Ha. 2003)(showi ng of unavailability required). The one case that Mirray

cites (1B 97), Douglas v. A abama, 380 US 415 (1965), is not applicable

to a situation, like here, in which the wtness i s unavail abl e and subj ect

to cross-examnation in the prior proceedi ng.

B. Juanita Wite.
Concer ni ng readi ng back the 1999 trial testinony of M. Wite, 3’ who was

% |n ISSLES | through 111 supra, the State has disputed Mirrray's
assertions concerning the changes in Chase's, WIson's, and D zinnos
t esti nony.

37 Juanita Wiite's 1999 trial testinony was read to the jury in this
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deceased in 2003 (Il 275), a defense nmotion argued that her testinony is
"nore prejudicial than probative" and asserted the prejudice from Wite
"getting her gun and dog to protect her," (Il 329. See also IV 654) and
def ense counsel renewed the notion immediately prior to the 2003 read-back
(X111 646). Therefore, anong the appellate clains (IB 99-100), this is the

only one preserved bel ow See Happ; Ibar, Lindsey v. State, 636 So.2d 1327,

1328 (Ha. 1994)(evidence that "Lindsey ... drove his car onto the sidewal k
towthin several feet of thenmi; "Because Lindsey failed to object ... and
on the ground now argued, he failed to preserve this issue for review').
Wite's testinony (X1 647-49) showed probative (and rel evant) facts,
including, linking Mirray to the nurder in tinme (the night of the nurder),
space (about 2 mles fromthe nurder scene), acconplice (wth Taylor), and
under circunstances show ng a consciousness of guilt (ran away and then
called wth a bogus cover story). As such, the evidence was reasonably, see
Brooks; Ray, introduced. Moreover, the evidence did not indicate that she
retrieved her gun because of any fear of Mirray. (See X 11 650-54)

MQae v. Sate, 395 So.2d 1145, 1152 (Ha. 1980) (nurder conviction

affirnmed;, identity), upheld the admssibility of wtnesses testinony that
put the defendant "in the immedi ate area where the crinme was conmtted at
the approximate tinme of its commssion" even though it showed that the
"person who attenpted to gain entrance to their [the wtnesses' ] hones net

the general description of appellant.” Like here, the "sol e rel evance" of

2003 trial, yet Mirray did not contest the admssibility of the content of
that testinony when he appeal ed fromthe 1999 trial. See Mirray |1.
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the evidence was not "to point up bad character or the crimnal propensity
of an accused." Here, the relevancy of Wite' s evidence to the crine was
even nore conpelling than in MQae. In addition to Mrray's 12:40am
prowing wth the nurder co-perpetrator in the area of the murder, he
attenpted to "cover his tracks" wth his phone call to the wtness in which
the wtness responded to Mirray's query regardi ng her safety by rem ndi ng

himof her gun and dog (X1l 654). See also Shellito v. Sate, 701 So.2d

837, 839, 840-41 (Ha. 1997)("sanme night (in the early hours of Septenber
1), police raided the apartnment. Shellito junped out a w ndow and ran but

was stopped by a police dog"; upheld admssibility); Fenelon v. Sate, 594

So0.2d 292, 293 (Ha. 1992)("testinony of Betty George that she saw Fenel on
running near the area of the shooting with the handle of a black gun
protruding from his pocket"; disapproved flight jury instruction but
counsel can still argue properly admtted flight as incrimnating).

| f sonehow the nerits are reached concerning Mirray's unpreserved claim
that Wite's testinony msleadingly nmade it appear that Mirray and Wite
lived closer to each other than they actually did, Mirray (IB 100) fails to
cite to any record supporting his conclusion. A so, contrary to Mirray's
appel | ate assertion, Wite testified to a distance of about two mles (X 11
648-49) and she referred to a diagramthat showed the interrel ati onshi ps of

various |andmarks (X1 649).

| SSLE XI: WAS THE DEATH SENTENCE I N TH S CASE PROPCRTI ONAL?
Recogni zing that this Gourt independently reviews whether death is the

appropriate punishnent, the State submts that the death sentence was
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proportional, where the jury recommended death by a vote of 11 to 1 (M1l
1550-51), and the trial judge found the aggravating factors of (1) three
prior violent felonies; (2) during the coomssion of a Burglary and/ or
Sexual Battery; (3) for financial gain;, and (4) especially heinous,
atrocious, and cruel (HAQ. The Judge weighed several mtigating
circunstances, such as the untinely death of Mirray's wfe; |oving nan and
very good wth her children; |ack of education and little contact with his
father; and, part of Mirray's nmental history (111 544-56).

Taylor v. Sate, 630 So.2d 1038 (Ha. 1993)(during burglary and/ or

sexual battery, financial gain, HAQ, wupheld the co-perpetrator's death
sentence, and unlike Taylor, Mirray's aggravators include three prior
violent felonies, and Mirray has shown no sign of being nentally sl ow

Here, two of the nost serious aggravators apply: HAC and prior viol ent
felony, and this Gourt has "uphel d death sentences where the prior viol ent

felony aggravator was the only one present," Buzia v. Sate, 926 So.2d

1203, 1216 (Ha. 2006)(additional aggs). Mreover, Mirray's aggravator is

weighted wth three prior violent felonies. England v. State, 940 So.2d

389, 408-409 (Ha. 2006)(8-4, felony probation, prior violent felony,
during robbery, and HAQ, stressed the seriousness of HAC and then

col | ected several pertinent cases, also applicable here. See al so Hoskins

V. Sate, 32 Ha L \ekly S159, 2007 Fa LEXS 668 (Fla. 2007)(3

aggravators, including HAC collecting cases); Everett v. Sate, 893 So. 2d

1278, 1288 (Ha. 2004)(prior felony/under sentence, during sexual

battery/burglary, HAC several mtigators;, citing cases); Grdon v. Sate,
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704 So.2d 107, 116-17 (Ha. 1997)(4 aggravators, including HAC "nedical
examner opined that the doctor could have been rendered unconsci ous from

the first blow to the head"); Bertolotti v. State, 476 So.2d 130 (F a.

1985) (body ... in her hone, repeatedy stabbed with two kni ves; "naked from
the waist down ... intercourse "; "strangled and beaten"; three prior
violent felonies, murder occurred during robbery, HAC no mtigation).
CONCLUS ON
Based on the foregoing discussions, the State respectfully requests
this Honorable Gourt affirm Appel lant's convictions and sentence of death,
and if sonehowit is held that reversible error occurred in the 2003 trial

on any issue other than insufficiency of the evidence for all counts, the

State submts that the proper renedy is renand for retrial.
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