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STATEMENT OF THE CASE AND FACTS

The Petitioner, BETTY JONES, as Personal Representative of
the Estate of Althea Jones, and as Personal Representative of
the Estate of Althea Jones as Assignee of M CHAEL PRATT, d/b/a
SPRUI LL AUTO SALES, ! adopts the decision of the First District
as her Statenment of the Case and Facts.? Betty Jones would
provide the following sunmary as foll ows:

The Plaintiff’s decedent, Althea Jones, was killed in an
aut onobi |l e accident on May 18, 1994, when she was struck by a
vehicle driven by Heath Glliamin Leon County, Florida. (A 2)
Glliam operated the vehicle with the perm ssion of Anthony
Di xon, an enployee of Spruill Auto Sales. (A. 2) M. Dixon had
been given perm ssion to operate the vehicle that had been
avai l able for sale at Spruill Auto Sales by Mchael Pratt. (A

2-3) Betty Jones brought a wongful death action as personal

The Petitioner, Betty Jones, will be referred to as
Plaintiff or by nanme. The Respondents, Florida |Insurance
Guaranty Association, Inc. and Deal ers | nsurance Conpany,
will be referred to as FI GA and Deal ers | nsurance Conpany.
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In conformty with Fla. R App. P. 9.120(d), the decision
of the First District Court of Appeal is attached hereto as
Appendi x 1. All references to the Appendix wll be
referred to as (A followed by citations to the appropriate
page number of the Appendi x. The order denying rehearing
is attached as Appendix I1.




representative of Althea Jones’ estate against M. G Illiam and
M chael Pratt, d/b/a Spruill Auto Sales. (A. 3) M. Pratt’'s
i nsurance conpany, Deal ers I nsurance Conpany, was | ater decl ared
insolvent in Decenber, 1994, and as such, Ms. Jones’ clains
against M. Pratt becane subject to the Florida |nsurance
Guaranty Association Act (FIGA). (A 3)

FI GA determ ned that the clains asserted against M. Pratt
were not covered and, refused to defend him A default was
entered against M. Pratt, and a jury verdict on damages was
returned and a final judgnment entered for $75, 000, 000.00. M.
Pratt assigned all of his rights against Dealers |nsurance
Conpany and/or FIGA to Ms. Jones. (A 3)

Ms. Jones brought a three-count conpl ai nt agai nst FI GA and
alleged that it had breached its statutory and contractual
obligations to Mchael Pratt, which in turn, constituted a
breach of the policy obligations to him causing himto suffer
cat astrophi c damages in the amount of the judgnent. Count 111
al l eged that FIGA breached a fiduciary obligation to M chael
Pratt which resulted in the excess judgnent. (A 3-4)

The trial court determ ned that FIGA had an obligation and
a duty to defend M chael Pratt. (A. 4) The trial court also
determned that as a result of FIGA's refusal to defend M.

Pratt, he had a $75, 000, 000. 00 j udgnent was entered agai nst him



The trial court awarded $299, 900. 00 plus statutory i nterest from
the date the judgnment was entered against M. Pratt on May 16,
1997. (A 4)

The First District reversed that judgnent stating that the
claims were not cognizable under the FIGA Act. The First
District’s decision cited to wvarious immunity provisions
incorporated into the FIGA Act. The court stated that the
claims for damages were not covered obligations under the FIGA

Act and were barred by FIGA's imunity protection. (A 5) The

First District relied upon Fernandez v. Florida Ins. Guaranty

Assn., Inc., 383 So.2d 974 (Fla. 3d DCA 1980) as authority for

its position.

JURI SDI CTI ONAL | SSUE

WHETHER THE DECI SI ON OF THE FIRST DI STRI CT COURT OF
APPEAL EXPRESSLY AND DI RECTLY CONFLI CTS W TH DECI SI ONS
FROM THI S COURT OR THE OTHER DI STRICT COURTS OF
APPEAL?

SUMVARY OF THE ARGUNMENT

The deci sion of the First District Court of Appeal expressly
and directly conflicts with the Third District’s decision in

FIGA v. G ordano, 485 So.2d 453 (Fla. 3d DCA 1986). In

G ordano, the Plaintiff, through an assi gnnent fromthe i nsured,
brought suit against FIGA for its failure to defend and sought

bot h damages covered under the underlying insurance policy as



wel | as danages in excess of the limts of that policy and the
statutory limts which protect FIGA. The Third District ruled
that G ordano was entitled to recover the danages otherw se
covered under the policy, even though she was not entitled to
recover excess damages.

In the present case, the First District relied upon a

different Third District case, Fernandez v. FIGA, 383 So.2d 974

(Fla. 3d DCA 1980), which held that FI GA may not be sued in bad
faith to collect an excess judgnent. The First District applied
t he Fernandez rule and reversed not only the portion of the
judgnment that reflected damages in excess of the policy limts,
but al so the damages that refl ected the benefits owed under the
i nsurance policy. As such, the First District determn ned that
the Estate of Ms. Jones is entitled to no benefits whatsoever
based upon a rule of law that says FIGA my not be held
responsi ble for the paynent of excess judgnents because of its
bad faith conduct. This Court should exercise its
di scretion, grant review and review this case on the nerits.
ARGUMENT

THE DECISION OF THE FIRST DI STRICT COURT OF APPEAL

EXPRESSLY AND DI RECTLY CONFLI CTS W TH DECI SI ONS FROM THI S

COURT OR THE OTHER DI STRI CT COURTS OF APPEAL.

Pursuant to Article V, 8 3(b)(3), FElorida Constitution

(1980), this Court may exercise its discretionary jurisdiction



when an appel | ate deci sion expressly and directly conflicts with
t he decision of another District Court of Appeal or this Court
on the sane question of |aw. This Court’s constitutional
authority to review an appell ate decision establishing a point
of lawrequires only that there be sone statenent or citation in
t he opinion that hypothetically could create conflict if there

wer e anot her opinion reaching a contrary result. The Florida

Star v. B. J. F., 530 So.2d 286, 288 (Fla. 1988); Persaud v.

State, 838 So.2d 529, 532-33 (Fla. 2003). “Conflict”
jurisdiction also arises when a District Court of Appeal
nm sapplies the | aw by relying on a decision that involves facts

materially at variance with the case under review. See, G bson

V. Avis Rent-A-Car Systems, lInc., 386 So.2d 520, 521 (Fla

1980) .

In the present case, the First District reversed the entire
judgnment, including the amounts representing benefits under the
policy and not in excess of the statutory [imtation which arose
fromthe trial court’s determ nation that FI GA had an obligation
to defend M chael Pratt. The decision expressly relied upon

Fla. Stat. 8§ 631.66 (Fla. 1995) and the Third District’s

deci sion in Fernandez v. Florida Ins. Guaranty Assn., Inc., 383

So.2d 974 (Fla. 3d DCA 1980).



I n Fernandez, the plaintiff sought to recover an excess
judgnent against FIGA alleging that FIGA had been guilty of a
bad faith refusal to settle the claimwithin the policy limts.
The trial court dism ssed the conplaint with prejudice on the
sole ground that as a matter of |aw, no such action could be
mai nt ai ned against FIGA. Affirmng the decision of the tria

court, the Third District, citing Fla. Stat. 8§ 631.66, stated

t hat the provision was clear and unanbi guous, and no such cause
of action for bad faith lies agai nst FIGA.® Thus, Fernandez has
no application to the trial court’s determ nation that FIGA had
an obligation to defend and was, at a m ninmum responsible to
pay the policy limts for its failure to defend. The First
District m sapplied Fernandez to that portion of the claim

The present decision also conflicts with FElorida Ins.

Guaranty Assn. v. G ordano, 485 So.2d 453 (Fla. 3d DCA 1986).

In G ordano, Ms. Gordano filed a wongful death action in 1975
on behal f of her husband’ s estate agai nst Rego Val ve Conpany, an
I11inois corporation, which manufactured a gas valve alleged to

have caused an explosion resulting in fatal burns to M.
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FI GA had paid the policy limts of $10,000.00, and as
such, the Third District did not rule that FIGA was not
responsi ble, at all for the Fernandez claim It was not
responsi ble for the excess judgnent under a bad faith
t heory.



G ordano. Rego was insured with Reserve |Insurance Conpany with
policy limts of $300, 000. 00. Rego al so had an excess policy
with Enpl oyers Rei nsurance Conpany.

Reserve undertook the defense of the G ordano suit agai nst

Rego until My 31, 1979 when it was declared insolvent. The

claim was then sent to FIGA In January, 1980, FIGA |earned
that the insured was an Illinois corporation and adopted the
position that pursuant to Fla. Stat. 8§ 631.57(2), the Illinois

Guaranty Fund, with statutory coverage limts of $150, 000. 00,
was the primary carrier, and FIGA, with statutory coverage
limts of $300, 000. 00, was an excess carrier with no obligations
owed to the insured. The Illinois Guaranty Fund assuned the
defense of the |awsuit.

The parties, excluding FIGA, settled, and Rego agreed to a
$525, 000. 00 sti pul ated judgnent. Paynments were assessed from
the Illinois Guaranty Fund in the amunt of $150, 000. 00,
Enpl oyers Rei nsurance at $225,000.00, and FI GA at $150, 000. 00.
Rego assigned its rights against FI GA, including the $150, 000. 00
judgnment, plus attorneys’ fees, costs, interest and punitive
danmages to Ms. G ordano.

VWhen FI GA refused to pay, Ms. Gordano filed a | awsuit, as
Rego’ s assignee, to enforce FIGA' s statutory obligations and the

judgnment entered on the settlenent agreenent. That suit clai ned



FI GA’s course of conduct had been willful, wanton, reckless and
a deni al of due process and equal protection. Count Il for the
excess ampunt was dism ssed with prejudice. Both parties noved
for summary judgment on Count 1.

The trial court found that FIGA had a duty to defend Rego
and a duty to pay its portion of the settlenment. Affirm ng that

decision and citing Fla. Stat. 8 631.57, the Third District

stated that when Reserve becanme insolvent, FIGA noved into
Reserve’ s place and “stood in the shoes” of Reserve as if it had
not beconme insolvent.4 FlIGA becane obligated to Rego up to its
policy limts of $300,000.00, and it acquired all of Reserve’'s
rights, duties and obligations to the insured. Citing Fla.
Stat. 8§ 631.61(2), the court stated that since Rego was an
I1linois resident, the plaintiff and the insured were directed
to seek paynent first fromthe Illinois Guaranty Fund and then

t he bal ance from FI GA

See al so, Floridalns. Guaranty Assn., Inc. v. Johnson,
654 So.2d 239, 240 (Fla. 4t" DCA 1995):

It is established law in Florida that after
i nsurer becones insolvent, FIGA “stands in the
shoes” of the insolvent insurer, and, pursuant to
section 631.57(3)(b) Florida Statutes (1991),

will “be deemed the insurer to the extent of its
obligations on the covered clainms, and, to such
extent, shall have all rights, duties and

obligations of the insolvent insurer as if the
i nsurer had not becone insolvent.”
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FI GA was not relieved of its statutory obligations to Rego
merely because of the existence of another state guaranty
association. The Third District stated that FI GA was deened t he
insurer to the extent of its obligations on the covered clains
and shall have all rights, duties and obligations of the

insolvent insurer. Citing Fla. Stat. 8 631.57(1)(b), the court

t hen deternmi ned that since FIGA had not disputed the wongf ul
death action was a covered claim it had no discretion as to
whet her it would defend the insured. The court then applied
wel |l -settled Florida | aw concerning an insurer’s duty to defend
and concluded that FIGA had a co-extensive duty wth the
Illinois Guaranty Fund, as a primary carrier, to defend the
i nsur ed.

To the extent the decision of the First District suggests
that the method by which the present claim was brought was

i nproper, the nmethod was specifically approved in Florida Ins.

Guaranty Assn. v. G ordano, 485 So.2d 453 (Fla. 3d DCA 1986).

That is, it was first brought for breach of statutory duties by
way of assignment. The alternative way for Ms. Jones to pursue
FIGA was through a breach of contract action. She was
prohibited fromjoining FIGA directly in the tort suit brought

against M. Pratt by virtue of Fla. Stat. 8 627.4136. That

statute has been applied in situations in which FIGA has stepped



into the shoes of the insolvent insurer. See, Queen v.

Clearwater Electric Co., Inc., 555 So.2d 1262 (Fla. 2d DCA

1989). As such, Ms. Jones brought the present suit under the
two |egal capacities which have been recognized by Florida
courts. That is, she brought it directly after having obtained

a judgnent against M. Pratt, and as an assignee of M. Pratt.

Not only does there exist sufficient conflict upon which to
denonstrate this Court’s jurisdiction, this Court should
exercise its discretion and review this case on the nerits
because the i ssue involved in this case has broad applicationto
literally thousands of Florida citizens. |1f the decision of the
First District is allowed to stand, then FIGA will be allowed to
ignore its statutory duties with inpunity. FIGAw || be able to
unlawful ly refuse to defend an insured, allow that insured to
suffer catastrophic damages, well in excess of the policy
limts, wthout even the threat that it would be held
responsi ble for the amount of the covered claim The express
statutory purpose of FIGA is to provide a mechanism for the
payment of covered clains under certain insurance policies to
avoi d excessive delay in paynent and to avoid financial loss to
claimants or policyholders because of the insolvency of an

insurer. Florida Statutes 8 631.51(1). |If the decision of the
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First District is allowed to stand, not only is the express
statutory purpose of FIGA ignored, but the protection
pur portedly provided by the statute will becone illusory at best
for all of those who were required to have their clains
adm ni stered by FIGA in the future.

CONCLUSI ON

The decision of the First District expressly and directly
conflicts with other reported decisions. This Court should
exercise its discretion, grant review, and address the case on
the nmerits.

Respectfully subnmitted,

CGeorge A. Vaka, Esquire

VAKA, LARSON & JoHnson, P. L.

One Har bour Place, Suite 300
777 S. Harbour |sland Bl vd.
Tanpa, Florida 33602

(813) 228-6688

Fl ori da Bar No. 374016
ATTORNEYS FOR PETI TI ONER
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and accurate copy of the

foregoing has been furnished by U S. MAIL to Richard B. Bush
Esquire, 3375-C Capital Circle, NE, Suite 200, Tallahassee,
Fl ori da 32308, and Stephen K. Masterson, Esquire, 1911 Capital

Circle N.E., Tallahassee, Florida 32308, on August 15, 2003.

George A. Vaka, Esquire

CERTI FI CATE OF COMPL| ANCE

| hereby certify that Petitioner, BETTY JONES, as Personal
Representative of the Estate of Althea Jones, and as Personal
Representative of the Estate of Althea Jones as Assignee of
M CHAEL PRATT, d/b/a SPRU LL AUTO SALES, Initial Brief on
Jurisdiction conmplies with font requirenments pursuant to

Fla. R App.P. 9.100(1) and 9.210(a)(2).

George A. Vaka, Esquire
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