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STATEMENT OF CASE AND FACTS

On June 22, 1990, MR. & MRS. POWELL purchased their current residence
located at 1750 S.E. 11" Street, Fort Lauderdale, Broward County, Florida (the
Property). On June 22, 1990, The POWEL L S occupied the Property as their primary
residence and have resided thereon, continuoudly, through and including the present.

Until the year 2001, through inadvertence and oversight, MR. & MRS.
POWELL failed to apply for or obtain a homestead exemption from taxation for the
Property.

In 2001, MR. & MRS. POWELL received a notice of proposed property taxes
for the Property which indicated a significant increase in the assessed value of the
Property between the years 2000, and 2001. As a consequence of the gravity of the
increase in the assessed value of their homestead, MR. & MRS. POWELL redlized
for the first time that they had failed to apply for a homestead exemption.

On August 31, 2001, MR. & MRS. POWELL filed with the Value Adjustment
Board a petition contesting the proposed increase in the assessed value of the Property
for the year 2001; and on September 17, 2001, they filed an application to obtain a
homestead exemption for the Property for the year 2001.

The Property Appraiser approved the POWELLS' application for homestead

exemption for the year 2001.



On February 21, 2002, the POWELLS appeared before the Special Master
assigned by the Broward County Vaue Adjustment Board to present their position
seeking a reduction in the 2001assessed value for the Property in compliance with
Article VII, Section 4, of the Florida Constitution (the “Save Our Homes’ provision).
Rather than consider the POWELLS' application for an adjustment to the assessed
value of the Property, the Special Master determined that he had no jurisdiction to
consider the application and denied same without prejudice for the POWELLS to
reapply to the full Vaue Adjustment Board.

The Special Master's Recommendations were set for review by the Vaue
Adjustment Board on April 18, 2002. On April 18, 2002, the Vaue Adjustment Board
refused to allow the POWEL L Sto make any presentation, offer evidence, or otherwise
be heard on their petition for an adjustment to the assessed value of the Property* but
announced their decision to deny the POWELLS application. To date, the Value
Adjustment Board has failed to issue any written order, opinion or other ruling with

respect to the POWELLS' application?.

1 Therefusd of the Vaue Adjustment Board to hear the Plaintiffs petition or to alow the
Paintiffs to present evidence wasin direct violation of Fla. Stat. 8194.032(1)(a)(1) and
§194.034(1)(a).

2 Thefailure of the Vaue Adjustment Board to render awritten decision containing findings of
fact and conclusions of law was in direct violation of Fla. Stat. § 194.034(2).
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On July 3, 2002, the POWELLS, filed the underlying action challenging the
Property Appraiser’s failure to apply the cap set forth in the “Save Our Homes’
provisions of the Congtitution when caculating the year 2001, tax assessment of the
POWELLS' property. The cause came to issue on the answers and affirmative
defenses of dl Defendants; and in due course the Property Appraiser and Broward
County Revenue Callection Division filed a Motion for Judgement on the Pleadings.
In response the POWELLS filed their reply and Cross-Motion for Judgement on the
Pleadings.

On August 23, 2002, the tria court granted The Property Appraiser’s Motion
for Judgement on the Pleadings and entered a Final Judgement On the Pleadings for
Defendants and the POWELLS timey perfected their appea of that order to the
Fourth Digtrict Court of Apped. The Fourth District reversed the trial court and
remanded the cause “with instructions to reinstate the Powells complaint.” A copy
of the Fourth Didtrict opinion here under review appears in the Appendix to
Petitioner’s Brief on Jurisdiction.

SUMMARY OF ARGUMENT

The POWELLS agree that pursuant to Article V, Section 3(3) of the Florida
Congtitution the Court has discretion to exercise jurisdiction because the opinion of
the Fourth District construes a provision of the Florida Constitution and affects a class
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of constitutional officers. The opinion of the Fourth District does not, however,
conflict with Horne v. Markham, 288 So. 2d 196 (Fla. 1973), and does not, as
asserted by Petitioner, impose an impossible burden on property appraisers.
Accordingly, there is no compelling reason for the Court to exercise its discretion to
accept this appeadl.

Horne v. Markham was a homestead exemption case. This is an assessment
case dedling with the 3% cap on increases to assessed value mandated by the “ Save
Our Homes’ provisions of Article VII, Section 4, of the Florida Constitution which
became effective nearly 20 years after Horne v. Markham was decided.

Moreover, the “impossible responsibility” Petitioner argues the Fourth District
opinion imposes on property appraisers is smply false and ignores the clear mandate
of F.S. § 194.171(2) which requires dl who wish to chalenge the assessment of their
property to do so within 60 days from the date that the assessment is certified for
collection. The opinion of the Fourth District and, consequently, the issue presented
by this appeal dedls with an extremely narrow class of persons who are entitled to a
homestead exemption, fall to apply for the exemption but timey chalenge the
assessment of their property for the following year within 60 days from the time the

assessment is certified for collection.



ARGUMENT

The POWELLS agree that pursuant to Article V, Section 3(3) of the Florida
Condtitution the Court has discretion to exercise jurisdiction because the opinion of
the Fourth District construes a provision of the Florida Congtitution and affects a class
of congtitutional officers. The POWELLS deny that the decision under review
conflicts with the decision in Horne v. Markham, 288 So. 2d 196 (Fla. 1973).

The opinion of the Fourth District affects only a very narrow class of taxpayers
who are entitled to a homestead exemption, do not apply for and receive a homestead
exemption, but timely chalenge the following year's assessment of their property
which exceeds the cap provided in Article VII, Section 4, of the Florida Constitution.

Horne v. Markham

Petitioner erroneously  asserts that the opinion of the Fourth District conflicts
with the 1973 opinion of this Court in Hornev. Markham, 288 So. 2d 196 (Fla. 1973).
In Horne v. Markham, a taxpayer neglected to timely file his application for a

homestead exemption until after the filing deadline. When the Tax Assessor rejected

the taxpayer’s late filed application, the taxpayer filed suit asserting that he had an

absolute right to a_homestead exemption, and, to the extent that Florida Statutes

required him to file an application by April 1 of each year, they were violative of the
Due Process Clauses of the United States and Florida Constitutions. In the opinion
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under review the POWELLS seek application of “Save Our Homes” treatment they
do not seek a homestead exemption. Horne v. Markham dedt with a recalcitrant

taxpayer’s right to a homestead exemption and not his right to the cap on assessments

mandated by the “Save Our Homes’ provisions of Article VII, Section 4, of the
Florida Constitution. Indeed, Horne v. Markham was decided in 1973, nearly 20
years before the January 5, 1993, effective date of “ Save Our Homes”.

The Fourth District decison under review construes, not the homestead
exemption provisions of Article VI, Section 6, but the “Save Our Homes’ provisions
of Article VII, Section 4, of the Florida Constitution.

Petitioner asserts at page 5 of his brief, “this Court should grant review and

decide whether a property owner can be entitled to a homestead exemption and the

benefits of article VII, section 4, without even having established a right to the
exemption as mandated by section 6.” (emphasis added.) This assertion misconstrues
this case and the opinion of the Fourth District. The POWELLS have never asserted
they should be granted a homestead exemption without applying for one and the
Fourth District didn’t say they should. What the POWELLS do assert is they are
entitled to “Save Our Homes’ treatment for their property in the absence of an
application for a homestead exemption. This is not a homestead case under Article

VII, Section 6. It is an assessment case under Article VII, Section 4. At page 8 of his



Brief Petitioner asserts, “ The decision below conflicts with Horne because it holds the

POWELLS are “entitled” to a homestead exemption for a year in which they did not
apply for it, 2000 . . . .” Even a cursory reading of the opinion under review reveals
this assertion to be false. The POWELLS are not seeking a homestead exemption and
nowhere does the Fourth District opinion say they are entitled to one. The Fourth
District opinion holds that the POWELLS are entitled to “ Save Our Homes’ treatment
for their property irrespective of whether they applied for and received a homestead
exemption for the prior year.

In analyzing this issue it isimportant to keep in mind that Article VI, Sections
4 and 6, of the Florida Constitution provide separate and distinct benefits to Florida
taxpayers. Section 6, provides an exemption from taxation.  Section 4, is not an
exemption provision but a limitation on the authority of Property Appraisers to
increase the assessed value of property from one year to the next. The only
requirement imposed by Section 4, is that the person who owns the property be
entitted to a homestead exemption. Section 4, contains no application or filing
requirement. Nor does Section 4, contain any requirement that a homestead exemption
be granted.

Article V11, Section 4, of the Florida Constitution extends “ Save Our Homes”

treatment to “All persons entitled to a homestead exemption under Section 6" of



Article VII.

Article VII, Section 6, of the Florida Constitution provides. “Every person who
has the legdl title . . . to real estate and maintains thereon the permanent residence of
the owner . . . shdl be exempt from taxation . . . upon establishment of right thereto
in the manner prescribed by law.”

The Court Should Decline to Exercise Jurisdiction

Petitioner asserts that the Court should exercise its jurisdiction to review the
Fourth District opinion because dire consequences will befall Florida's Property
Appraisers in that the Fourth District opinion imposes an impossible task on them: “to
identify those property owners who have not applied for homestead exemption but
nevertheless qualify for it and are thus “entitled” to the Save Our Homes limitation.”
(Petitioner’s Brief, p. 7.) This argument ignores the clear provisions of F.S. §
194.171(2), which require dl who wish to challenge the assessment of their property
to do so within 60 days from the date that the assessment is certified for collection.
Accordingly, the Fourth Didtrict’s opinion does not leave property appraisers with the
“impossible task” of divining which taxpayers are entitled to “Save Our Homes’
treatment and which are not. The burden remains on taxpayers to come forward and
challenge the assessment of their property within 60 days from the date the assessment

they chalenge is certified for collection by demonstrating they were entitled to the
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homestead exemption in the prior year.

It is submitted that the opinion of the Fourth District deals with such a narrow
class of taxpayer that this Court should not exercise its discretion to accept
jurisdiction. The Fourth District opinion deals only with taxpayers who are otherwise
entitled to a homestead exemption, have not applied for and recelved it, but who
challenge the assessment of their property within 60 days from the date the assessment
is certified for collection. Accordingly, Property Appraisers, need not be precient.
It the taxpayer does not challenge his assessment within 60 days he waives “ Save Our
Homes’ treatment. If the taxpayer timely challenges the assessment the Property
Appraiser has been notified.

CONCLUSION

The opinion of the Fourth District concerning which the Petitioner seeks review
does not conflict with Horne v. Markham, 288 So. 2d 196 (Fla. 1973). The Fourth
District opinion construes a provison of the Florida Congtitution which did not
become effective until almost 20 years after the opinion in Horne v. Markham.

While the Court has discretion under Article V, Section 3(3) of the Florida
Condtitution to accept jurisdiction of this cause, it should decline to do so, because
the opinion sought to be reviewed places no untoward burden on Property Appraisers
and affects only the limited class of taxpayers who timely challenge the assessment to
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their property during a narrow, 60 day window.
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