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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
Prosecution in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Fl ori da. In this brief, the parties shall be referred to as
t hey appear before this Honorable Court except that Respondent
may al so be referred to as the State.

In this brief, the followi ng synbols will be used:

"R' to denote the record on appeal;

"SR" to denote the supplenmental record on appeal

"MST" to denote the hearing on the Mtion to Suppress;

"S" to denote the sentencing hearing conduct on 5-18-01;

"SS1" to denote the supplenental transcript of the sentencing
heari ng conduct on 5-4-01;

"SS2" to denote the supplenental transcript of the sentencing
heari ng conduct on 5-5-01;

"ST" to denote the supplenental transcript of the proceedings

hel d bel ow.



STATEMENT OF THE CASE AND FACTS

The only relevant facts to a determ nation of this Court:s
di scretionary jurisdiction under Article V, Section 3(b)(3) of
the Florida Constitution are those set forth in the appellate
opi nion sought to be reviewed. A copy of the opinion is

contained in the appendix to this brief.



SUMVARY OF THE ARGUMENT

Point |: Although this Honorable Court has accepted
jurisdiction in this case, Respondent naintains that since there
was no express and direct conflict between this case and Tayl or
v. State, 740 So. 2d 89 (Fla. 1st DCA 1999), this Court should
not have accepted jurisdiction to consider the case at bar. On
the merits, it is Respondent’s contention that the trial court
correctly denied Petitioner’s notion for judgnent of acquittal
as to the charge of resisting an officer with violence, since
there was conpetent, substantial evidence to support the verdict
that the strip search was conducted within the paraneters of
section 901.211, Florida Statutes. However, even if the strip
search did not conply with that statute, the trial court stil
properly denied the nmotion for judgnent of acquittal, since an
officer’s allegedly inproper performance of his |legal duty at
the time of a defendant’s forcible resistance to the officer is
not a defense to a charge of resisting with violence. This Court
should affirm

Point |Il: Respondent contends that the Petitioner failed to
properly request the strip search instruction, and thus, did not
properly preserve this issue for appellate review /Asum ng
arguendo that the issue was preserved, the trial court did not

commt reversible error by denying the request for a special



instruction and by reading the standard jury instruction on
resisting officer with violence. Further, the trial court’s
reading of the standard jury instruction did not direct the
verdi ct against Petitioner. Alternatively, even if it was error
in not giving the additional instruction regarding the strip
search, even though that special instruction would have
incorrectly given the state of the law as it now stands in
Fl orida, any presunption of prejudice was overcone when the
record evidence of Petitioner’s guilt was overwhel m ng. Thus,

the alleged error was harm ess. This Court should affirm



ARGUMENT

PO NT | ( RESTATED)

PETI TI ONER' S MOTI ON FOR  JUDGVENT OF
ACQUI TTAL TO THE CHARGE OF RESISTING AN
OFFI CER W TH VI OLENCE WAS PROPERLY DENI ED
SINCE THE EVIDENCE ESTABLISHED THAT THE
LEGAL DUTY FORCEFULLY OBSTRUCTED OR OPPOSED
|.E., A STRIP SEARCH, WAS EXECUTED LAWFULLY.
Petitioner’s position is that he can justifiably resist and
batter a | aw enforcenent officer if the officer’s interactions
with himare later found by a court to be illegal. Respondent
di sagr ees.
Before addressing the nerits of Petitioner’s argument,
Respondent will briefly readdress the issue of jurisdiction.
VWile this Court has accepted jurisdiction in this case, it is

still the position of the State that such was done

i nprovidently. 1In Jenkins v. State, 385 So. 2d 1356, 1357-1358

(Fla. 1980), this Court discussed the creation of the district

courts of appeal and quoted from Ansin v. Thurston, 101 So. 2d

808, 810 (Fla. 1958):

It was never intended that the district
courts of appeal should be internmediate
courts... To fail to recognize that these
are courts primarily of final appellate
jurisdiction and to allow such courts to
become internmediate courts of appeal would
result in a condition far nore detrinmental
to the general welfare and the speedy and

5



efficient admnistration of justice than
that which the system was designed to
remedy.

This Court has jurisdiction to review the decision of a
district court when that decision “expressly and directly
conflicts” with a decision of either this Court or of another
district court. Art. V, 8 3(b)(3), Fla. Const. This Court has
repeatedly held that such conflict must be express and direct,

that is, “it nust appear within the four corners of the majority

decision.” Reaves v. State, 485 So. 2d 829, 830 (Fla. 1986).

In the instant case, the alleged direct conflict is between

t he case of Taylor v. State, 740 So. 2d 89 (Fla. 1st DCA 1999),

and Perry v. State, 846 So. 2d 584 (Fla. 4th DCA 2003). The

First District Court of Appeal held in Taylor that a defendant
could resist with violence the illegal entry by |Iaw enforcenent
into the defendant’s house if |aw enforcenent |acked probable
cause for an arrest. O course, those are not the facts of the
instant case. In this case, the charges arose from events that
occurred while Petitioner was being booked into the Broward
County jail following his arrest for possession of cocaine. The
evidence at trial established that Petitioner violently resisted
efforts by detention deputies to conduct a strip search of him

G ven the fact that Taylor can be distinguished, it is the
position of the State that there is no direct conflict between

6



the two cases.

Turning to the merits of this case, Petitioner challenges
the trial court's denial of his notion for judgnent of acquittal
as to the charge of resisting an officer with violence, as the
evi dence failed to show that the detention of Petitioner was not
conducted in a |lawful manner because his strip search was not
aut hori zed under Florida statute section 901.211, which states
in subsection (5) that “[n]o | aw enforcenent officer shall order
a strip search within the agency or facility w thout obtaining
the witten authorization of the supervising officer on duty.”
Respondent strongly disagrees.

The standard of review for the denial of a nmotion for
judgnment of acquittal is whether the verdict is supported by

substantial, conpetent evidence. See, Crunp v. State, 622 So.

2d 963, 971 (Fla. 1993)(question of whether evidence fails to
excl ude any reasonable hypothesis of innocence is for jury to
determine, and if there is substantial, conpetent evidence to
support jury verdict, verdict will not be reversed on appeal);

Ti bbs v. State, 397 So. 2d 1120 (Fla. 1981), aff’d, 457 U S 31

(1982) (concern on appeal nust be whether, after all conflicts in
t he evidence and all reasonable inferences therefore have been
resolved in favor of the verdict on appeal, there 1is

substantial, conpetent evidence to support the verdict and



j udgnent) .
The trial court and the appellate court are equally capable
of determ ning whether it is proper to grant a judgnment of

acquittal. See, State v. Snyly, 646 So. 2d 238 (Fla. 4th DCA

1994). However, this Court, in reviewing the trial court's
deni al of the notion for judgnent of acquittal should be guided
by the well settled principle that a defendant, in noving for a
judgnment of acquittal, admts all facts stated in the evidence
adduced and the court draws every conclusion favorable to the
state which is fairly and reasonably inferable from that

evi dence. See, Spinkellink v. State, 313 So. 2d 666, 670 (Fl a.

1975), cert denied, 428 U. S. 911 (1976); Lynch v. State, 293

So. 2d 44, 45 (Fla. 1974); T.J.T. v. State, 460 So. 2d 508, 510

(Fla. 3d DCA 1984); MConnehead v. State, 515 So. 2d 1046, 1048

(Fla. 4th DCA 1987). A notion for judgnent of acquittal should
not be granted unless it is apparent that no legally sufficient
evi dence has been submitted under which a jury could legally

find a verdict of guilty. See, Busch v. State, 466 So. 2d 1073,

1079 (Fla. 3d DCA 1984) (enphasis added); Rogers v. State, 660

So. 2d 237 (Fla. 1995)(citing Taylor v. State, 583 So. 2d 323

(Fla.1991)); Lynch, 293 So. 2d 44. Because conflicts in the
evidence and the credibility of the wtnesses have to be

resolved by the jury, the granting of a notion for judgnment of



acquittal cannot be based on evidentiary conflict or wtness

credibility. See, Lynch, 293 So. 2d 44; Hitchcock v. State, 413

So. 2d 741, 745 (Fla. 1982). A judgnent should not be reversed
if there is conpetent evidence which is substantial in nature to

support the jury's verdict. See, Welty v. State, 402 So. 2d

1159 (Fla. 1981). The testimony of a single w tness, even if
uncorroborated and contradicted by other State w tnesses, is

sufficient to sustain a conviction. See, |.R v. State, 385 So

2d 686 (Fla. 3d DCA 1980). Any conflicts in the evidence are

properly resolved by the jury. See, Jent v. State, 408 So. 2d

1024 (Fla. 1982); Hanpton v. State, 549 So. 2d 1059 (Fla. 4th

DCA 1989).

When reviewi ng the sufficiency of the evidence to support a
conviction, the appellate court nust consider all of the
evidence presented at trial, including the -evidence it

determ nes was inproperly admtted. See, Barton v. State, 704

So. 2d 569 (Fla. 1st DCA 1997); Fluellen v. State, 703 So. 2d

511 (Fla. 1st DCA 1997). Appellate courts may not consider the
wei ght of the evidence as a basis for overturning a crimna
conviction, but the sufficiency of the evidence is a proper

subj ect of concern on review. See, Tibbs v. State, 397 So. 2d

20 (Fla. 1981); Snyly, 646 So. 2d 238.

Deputy Enrique was a booking deputy in Broward County. (ST



at 107). His duties in booking were to screen new arrested
i nmat es and introduce theminto the correctional system (ST at
108). The first step is to conduct a search, process them for
fingerprints, take photographs and then process them for
teletype. (ST at 108). Al so, he inquires of their nmedical
hi story. (ST at 108).

They search for weapons and contraband. (ST at 109). The
search is “conducted for the care, custody, control of the
inmate” and for the “care, custody and control” of other inmates
and staff. (ST at 109). The deputy testified that it was not
his decision to perform the strip search but rather it was
aut horized policy. (ST at 129). He was not required to have
verbal authority to strip search Petitioner. (ST at 130). The
deputy is aware of Florida Statute Section 901.221 which deals
with the strip search of a person and that it provides that no
| aw enforcenent officer shall conduct a strip search w thout
obtaining the witten authorization of the supervising officer
on duty. (ST at 141-42). At bar, the deputy testified that
written authorization was given by a supervising officer. (ST at
142). The Sheriff of Broward County gave witten authorization.
(ST at 142). The Sheriff was not at the jail the night the
search was conducted. (ST at 143). The officer answered in the

affirmative that he got witten authorization froma supervision

10



of ficer on duty, the Broward County Sheriff. (ST at 144).

Under Florida Statute section 951.061, the Sheriff is
designated as <chief correctional officer of the county
correctional system Moreover, the sheriff under Florida
Statute section 100.041 is an elected official and remains in
that capacity even when not physically present at that jail.

As such, the trial court did not err in denying the notion
for judgnent of acquittal as there was conpetent substanti al
evi dence to support the verdict that the search was done within
the paraneters of section 901.211.

However, even if the strip search did not conply wth
section 901.211, Florida Statutes, the trial court still
properly denied the nmotion for judgnent of acquittal, since an
of ficer’s inproper performance of his legal duty at the tinme of
a defendant’s forcible resistance to the officer is not a
defense to a charge of resisting arrest with violence.

Resisting an officer with violence is proscribed by section
776.051(1), Florida Statutes (1997), which states that “A person
is not justified in the use of force to resist an arrest by a
| aw enf orcenent officer who is known, or reasonably appears, to
be a | aw enforcenment officer.”

In Lowery v. State, 356 So. 2d 1325, 1326 (Fla. 4th DCA

1978), the Fourth District Court of Appeal held that the use of

11



force to resist an arrest is unlawful, notw thstanding the
technical illegality of the arrest. The Fourth District reached
that ruling after determ ning that section 843.01 (resisting and
obstructing with violence) nust be read together with section
776.051.

Petitioner argues that section 776.051 does not apply when
an officer is engaged in the unlawful performance of sone other
duty, such as a detention. Here, Petitioner was not charged
With resisting arrest but with resisting detention at the county
jail. Thus, Petitioner argues that he was free to use force or
violence if the detention, i.e., the strip search, was not
properly perfornmed.

The Fourth District Court of Appeal disagreed wth
Petitioner’s argunent:

We disagree with appellant’s argunent
that the rule prohibiting the use of force
agai nst a known police officer is limted to
an arrest situation. Rather, courts have
extended it to apply to illegal stops,
searches, and detentions. See Harris v.
State, 801 So. 2d 321 (Fla. 4th DCA
2001) (hol ding that an illegal stop does not
automatically preclude a conviction for
battery on a law enforcenent officer);
Dom nique v. State, 590 So. 2d 1059 (Fla
4th DCA 1991)(holding that an illegal
investigative stop was not a defense to
battery of a known police officer engaged in
| awf ul performance of his duties); Tillnman
v. State, 807 So. 2d 106, 109 (Fla. 5th DCA
2002) (hol ding that def endant was not
justified in using violence to resist police

12



officers even if the officers’ entry into
t he screened encl osure of his residence and
subsequent pat-down and detention were
illegal); State v. Roux, 702 So. 2d 240
(Fla. 5th DCA 1997) (holding than an ill egal
detenti on does not authorize a defendant to
commt a battery upon a |aw enforcenment
officer); Mller v. State, 636 So. 2d 144
(Fla. 1st DCA 1994) (di scussing that engagi ng
in scuffle with officer during inproper
det ention constitutes battery on | aw
enf orcenent officer and can give rise to
valid arrest and conviction for resisting
arrest with violence); Bradford v. State,
567 So. 2d 911 (FI a. 1st DCA
1990) (di scussing that although officer was
not engaged in |lawful performance of his
duties when he initially searched defendant,
defendant’ s intentional striking of officer
during the encounter constituted battery or
resisting arrest with violence). But cf.
Taylor v. State, 740 So. 2d 89 (Fla. 1st DCA
1999) (holding that if a defendant is charged
under section 843.01 wth resisting or
opposing an officer with violence in the
performance of sonme duty — other than an
arrest — the state nust prove that the
of ficer was engaged in a | awful duty).

Perry v. State, 846 So. 2d 584, 587-588 (Fla. 4th DCA 2003).

Further, in Dom nique v. State, 590 So. 2d 1059 (Fla. 4th

DCA 1991), the Fourth District reasoned that if the use of force
is not permtted in resisting an unlawful arrest, “[i]t
logically follows that the use of force would be even |ess
accept abl e when a | aw enforcenent officer has merely stopped an
i ndi vidual, since a stop involves less of an invasion of an

i ndividual’s privacy than does an arrest.” Dom nique v. State,

13



590 So. 2d at 1061 n. 1.

In the case at bar, Petitioner was not nerely stopped or
tenporarily detained. Petitioner was already in custody,
under goi ng post-arrest procedures, where the prohibition against
violently resisting or opposing an officer would apply as well.

In Vlahovich v. State, 757 So. 2d 1219 (Fla. 2d DCA 2000),

guashed in part on other ground, 788 So. 2d 245 (Fla. 2001), the

def endant was convicted of resisting arrest with viol ence, anong
ot her offenses, following an incident at a hospital energency
room The defendant had been arrested for a m sdenmeanor, but the
deputy could not take himto jail because the defendant had a
head injury. The defendant was taken to the emergency roomin
handcuffs. While awaiting treatnent, the defendant becane
unruly, sticking hinmself wth nedical instruments from a
surgical tray. He nmade threatening gestures with the instrunents
and refused to drop the instrunments. He threatened to stab
anyone attenpting to keep himat there. The deputy drew his gun,
but was able to subdue the defendant with pepper spray and the
assi stance of a paranmedic. On appeal, the defendant all eged he
could not be convicted of resisting with viol ence under section
843. 01 because he was already in custody at the time that he
resisted with violence. The Second District Court of Appeal held

that the fact that the defendant was already in custody at the

14



time of the incident would not preclude his conviction for
resisting arrest with violence.

As the Fourth District stated below, “VWiile a person in
custody retains his or her Fourth Amendnment rights against
unreasonabl e searches and seizures, these rights are weighed
against the legitimte concerns of jail officials for security
and the prevention of snuggling drugs, weapons, and other

contraband into the detention facility.” Perry v. State, 846 So

2d at 588, citing Bell v. Wl fish, 441 U S. 520(1979). Contrary

to what Petitioner alleges, a determnation that an officer
acted inproperly in the performance of his |egal duty at the
time of a defendant's forcible resistance to the officer is not
a defense to a charge of resisting arrest wth violence.

Bradford v. State, 567 So. 2d 911, 914 (Fla. 1st DCA 1990),

review denied, 577 So. 2d 1325 (Fla. 1991); Delaney v. State,

489 So. 2d 891 (Fla. 1st DCA 1986); see, also, Reed v. State,

606 So. 2d 1246 (Fla. 5th DCA 1992)(Battery upon | aw enforcenent
officer was illegal even if officer was attenpting invalid
arrest.)

In 1974 the legislature nmodified the comon-law rule by
enacting Section 776.051, Florida Statutes (1975) (effective
July 1, 1975). This statute provides that a person is not

justified in the use of force to resist an arrest by a |aw

15



enforcenent officer who is known, or reasonably appears, to be a

| aw enforcenent officer. Thus, in Lowery v. State, 356 So. 2d

1325, 1326 (Fla. 4th DCA 1978), the Fourth District Court of
Appeal held that after July 1, 1975, Section 843.01 nust be read
in pari materia with Section 776.051; the end result being that
the use of force in resisting an arrest by a person reasonably
knowm to be a law enforcenent of ficer is unlawful
notw t hstanding the technical illegality of the arrest. Further,

this Court stated in State v. Espinosa, 686 So. 2d 1345, 1347

(Fla. 1996), that courts consistently have read section 776.051
in pari materia with section 843.01 to elimnate the issue of
the legality of the arrest as an elenent of resisting wth
vi ol ence.

The above rule has been extended to cover the crime of
battery on a | aw enforcenment officer, and to apply to illega

stops, detentions and even illegal contacts. See, Mller v.

State, 636 So. 2d 144 (Fla. 1st DCA 1994)(Engaging in scuffle
with officer during inproper detention constitutes battery upon
| aw enf orcenment officer and can itself give rise to valid arrest
and conviction for offense of resisting arrest with viol ence;)

Dom ni que v. State, 590 So. 2d 1059 (Fla. 4th DCA 1991) (Il ega

investigative stop was no defense to battery of known police

of ficer engaged in | awful performance of his duties); State v.
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G ddens, 633 So. 2d 503 (Fla. 5th DCA 1994); State v. Gl christ

458 So. 2d 1200 (Fla. 5th DCA 1984). See also, State v. Roux,

702 So. 2d 240 (Fla. 5th DCA 1997); Jones v. State, 570 So. 2d

433 (Fla. 5th DCA 1990); Reed v. State, 606 So. 2d 1246 (Fl a.

5th DCA 1992); Savage v. State, 494 So. 2d 274 (Fla. 2d DCA

1986), rev. denied, 506 So. 2d 1043 (Fla. 1987)); State v.

Downer, 789 So. 2d 1208 (Fla. 4th DCA 2001)("Even if the initial
contact by the officers was unauthorized or illegal, [defendant]
had no right to conmt battery on the officer. Battery on a |aw
enf orcenent officer is illegal. . . . Once [defendant]
conmmtted battery on one of the officers, the officers had the

awful right to seize and arrest hin'); Norton v. State, 691 So

2d 616, 617 (Fla. 5th DCA 1997)(citing State v. Barnard, 405 So

2d 210 (Fla. 5th DCA 1981)(warrantless felony arrest in
suspect's home did not justify suspect's use of force to resist
arrest by wuniformed officer he knew to be |aw enforcenment

officers); Bradford v. State, 567 So. 2d 911, 914 (Fla. 1st DCA

1990); see also Harris v. State, 801 So. 2d 321 (Fla. 4th DCA

2001), rev. disnm ssed, 29 Fla. L. Wekly S 143 (Fla. March 25,

2004) (holding that an illegal stop does not automatically
preclude a conviction for battery on a | aw enforcenment officer).
Despite these cases, Petitioner argues that section

776.051(1), Florida Statutes, only applies to cases in which the
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defendant is charged with resisting arrest, as opposed to
resisting some |esser duty, such as a contact, stop or

detenti on. Petitioner cites to Taylor v. State, 740 So. 2d 89

(Fla. 1st DCA 1999), to support his argunent. The First
District Court of Appeal in Taylor has stated:
we do not think that section 776.051(1)

can be extended to a situation in which an

of ficer has entered someone's house without

any arguable legal justification. An

unlawful entry to a person's hone is a far

greater invasion of privacy than an unl awful

arrest or detention on the street.
740 So.2d at 91.

This Court should not be persuaded by Taylor. First, the
case at bar is distinguishable from Tayl or because the police
did not illegally enter a home; in this case Petitioner had been
arrested and was being processed into a correctional facility.
The Taylor holding rests on the fact that entry into a
def endant's honme was a "far greater invasion of privacy" than a
stop on the street. It is also a far greater invasion of
privacy than this case, where Petitioner was being processed
into a correctional facility pending an arrest. It is true that
while the State nmust prove that the alleged victimwas a |aw
enf orcenent officer who was engaged in the | awful execution or
performance of a |egal duty, the technical illegality of that

action does not justify resisting with violence or battering the
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officer. Tillman v. State, 807 So. 2d 106, 109 (Fla. 5th DCA

2002) (Def endant was not justified in using violence to resist

pat - down and detention). See, Bradford v. State, 567 So. 2d

911 (Fla. 1st DCA 1990), review denied, 577 So. 2d 1325 (Fla.

1991) (Def endant can be convicted of resisting arrest wth
vi ol ence, even though officer is inproperly searching himand is
not engaged in lawful execution of legal duty at time of
resi stance.).

Further, although a strip search may represent a substanti al
invasion of an arrestee’'s privacy interest, the Legislature
enacted mnminimal acceptable standards of conduct for |aw
enf orcenent officers conducting strip searches of persons

arrested in Florida. Section 901.211, Fla. Stat.; D F. v. State

682 So. 2d 149, 153 (Fla. 4th DCA 1996). “A strip search
conducted in violation of the statutory requirements set forth
in section 901.211, in essence, establishes police m sconduct
and constitutes a Fourth Amendnent violation.” State v.
Augustine, 724 So. 2d 580, 581 (Fla. 2d DCA 1998). However, the
appropriate remedy for a statutory strip search violation is the
suppressi on of evidence obtained by the unlawful search. State

v. Augustine, 724 So. 2d 580, 581 (Fla. 2d DCA 1998); D.F. v.

State, 682 So. 2d at 154. Also, a conplainant may seek civil

damages. 1d. at 153.
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In the instant case, Petitioner did not seek to suppress any
evi dence obtained fromthe strip search or to recover any civil
danmages. Instead, Petitioner raised the strip search violation
as a defense to the charge of resisting an officer wth
vi ol ence. The Fourth District Court of Appeal stated bel ow that
“the use of force or violence to resist an officer during a
post-arrest strip search is unlawful, even though the officer
i nproperly performs the search. (Footnote omtted.). In other
words, nonconpliance with the strip search statute is not a

defense to resisting with violence.” Perry v. State, 846 So. 2d

at 588-589.

Respondent would also maintain that the holding in Taylor
constitutes an extrenmely dangerous public policy since it
encourages people to subjectively determ ne whether the
officer’s actions are illegal and to resist that action wth
violence. There is a systemcurrently in place to deter such
illegal acts by |aw enforcenment. |If law enforcenment illegally
enters a house, for exanple, a defendant may file a notion to

suppress any evidence seized fromwi thin the honme. See Mapp V.

Ohio, 367 U S. 643 (1961). Additionally, illegal police action
can lead to civil suits. However, to endorse a policy that
encour ages peopl e subjectively to deci de whether the actions of

| aw enforcenment are proper and to act upon their decision with
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force could easily lead to an escal ati on of violence and danger
to the public in general

For exanple, if law enforcenent was attenpting to effectuate
what was later found to be an illegal traffic stop, defendants
could justifiably flee at high speeds endangering the public at
| arge. Al so, defendants could use weapons to resist a stop and
then defend their wuse of weapons by asserting that |aw
enf orcenent’s actions were illegal. An officer could obtain a
warrant which later is found to be defective and could go to a
house for a search. The occupant could read it, determ ne that
it fails to be specific enough as to the itens listed or the
area to be searched and could resist the officer’s actions by
force. Case law in Florida has correctly found that such
subj ective determnations are wunfair and dangerous to the
of ficers involved and to the defendants thensel ves.

Of course, this question is not unique to Florida. The

El eventh Circuit Court in United States v. Bailey, 691 F.2d

1009, 1017 (11th Cir.), cert. denied, 461 U. S. 933 (1983) wote

[w] here the defendant’s response is itself a
new, distinct crine, there are strong policy
reasons for permtting the police to arrest
him for that crine. A contrary rule would
virtually i mmuni ze a def endant from
prosecution for all crinmes he mght commt
t hat have a sufficient causal connection to
the police m sconduct. Where the police
m sconduct is particularly egregious, many
serious crimes mght plausibly be the
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product of that m sconduct. For exanple, if
the police illegally fired warning shots at
a person, would that person be shielded from
arrest and prosecution if he fired back and
killed someone? ... O would a person be
justified if he seized an innocent hostage
as a human shield to protect hinself from
wrongful police fire? Unlike the situation
where in response to the unlawful police
actions the defendant nerely reveals a crine
t hat al ready has been or is being commtted,
extending the fruits doctrine to i mmunize a
def endant fromarrest for new crines gives a
def endant an intolerable carte blanche to
commt further crimnal acts so |long as they
are sufficiently connected to the chain of
causation started by the police m sconduct.
This result is too far reaching and too
high a price for society to pay in order to
deter police m sconduct. ...
See also Ford v. WIlson, 90 F.3d 245 (7th Cir. 1996), cert.

deni ed, 520 U.S. 1105 (1997)(Legal renedies exist to challenge
an illegal traffic stop but resisting with physical resistance

is not one of the options for a defendant); Arizona v. Wndus,

86 P.3d 384 (Ariz. C. App. 2004) (Court found exclusionary rule
woul d not be served given that defendant’s conduct of conmitting
a new crime of aggravated assault and resisting arrest were
di stinct independent acts not sufficiently related to the
illegal entry by police).

Returning to Taylor, the First District Court of Appeal
found that section 776.051(1) did not apply to the unique facts
of that case. The court acknow edged that case | aw had applied

that section to the offense of battery on a |aw enforcenment
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officer, to resisting an arrest wth violence, and even to
illegal detentions; however, the court found that based on the
uni que facts in Taylor the defendant could resist with force.
The facts of that case show the officer went to the defendant’s
house based upon a noise conplaint. Taylor, 740 So. 2d at 89.
A different officer had earlier been to the defendant’s house
and warned himto turn down his nusic. When the second officer
arrived to address the new conplaint, the officer again told the
defendant to turn down his stereo. 1d. This officer asked the
def endant why he had not conplied with the earlier request and,
in response, the defendant cursed the officer and told him he
had turned the nusic down. The officer asked for the
def endant’ s nane and identification, and the defendant ignored
him The officer asked the defendant to step outside so they
could talk, and the defendant continued to ignore him The
of ficer next entered the open door, wal ked up to the defendant,
touched himon the arm and nmotioned for himto acconpany him
outside. The defendant pulled away, the officer attenpted to
take the defendant’s arm and the defendant pushed the officer.
The officer backed away, the defendant cane at the officer, and
the officer pepper sprayed the defendant. The defendant was
charged with battery on a | aw enforcenent officer and resisting

an officer with viol ence.
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These facts help illustrate the danger of the ruling in
Taylor. The officer had illegally entered the defendant’s door
and touched the defendant on the arm In response to the
officer’s attenpt to get the defendant to go outside, the
def endant responded by pushing the officer and, then, charging
at him In nodern society allowing people to subjectively
decide an officer’s actions are “illegal” and to resist those
encounters with force increases the likelihood of additional
injuries and harmto the defendant, to the officer and even to
ot hers.

In the instant case, Petitioner was being processed into a
correctional facility pending an arrest. This limted contact
woul d seemto fall far short of the egregi ous behavi or necessary
to rise to the I evel of violating substantive due process. See

Al bright v. diver, 510 U S. 266 (1994).

Therefore, it is the position of the State that the majority
of Florida cases have correctly recogni zed that regardl ess of
whether the initial contact by law enforcenent is Ilater
determ ned to have been illegal defendants cannot commt a new
separate crimnal act of resisting with violence or battering a
known officer. The State would respectfully ask this Court to
affirm the holding of the Fourth District Court of Appeal in

Perry and to reject the ruling made in Tayl or.
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PO NT 11 (RESTATED)

THE TRIAL COURT DID NOT COMM T REVERSI BLE
ERROR BY Gl VI NG THE STANDARD | NSTRUCTI ON ON
RESI STI NG OFFICER W TH VI OLENCE. FURTHER,
THI'S | SSUE WAS NOT PROPERLY PRESERVED FOR
APPELLATE REVI EW

Petitioner alleges that the trial court reversibly erred by
refusing to give the requested jury instruction on the strip
search as being unlawful and by giving the standard jury
instruction on Resisting Oficer Wth Violence. Petitioner also
al l eges that giving the standard instruction caused the trial
court to direct a verdict against Petitioner by relieving from
the State its burden of proving that the detention was | awful.

Respondent nmmintains that Petitioner did not properly
request the strip search instruction, and therefore, did not
properly preserve this issue for review Alternatively, even if
that issue was properly preserved, the trial court did not
commt reversible error by denying the request for a special
instruction and by reading the standard jury instruction.
Further, the giving of the standard jury instruction did not
direct the verdict against Petitioner.

Petitioner’s claimthat error was commtted by not granting
his request for special instructions was not properly preserved.
Florida Rule of Crimnal Procedure 3.390(d) states:

No party may raise on appeal the giving or

25



failure to give an instruction unless the
party objects thereto before the jury
retires to consider its verdict, stating
distinctly the matter to which the party
obj ects and the grounds of the objection.

Opportunity shall be given to nmake the
obj ection out of the presence of the jury.

At trial, objecting to the giving or denial of instructions
is the responsibility of a defendant's attorney, and the

attorney's failure to object to such instructions can properly

constitute a waiver of any defects. See, Wainwight v. Sykes,

433 U.S. 72, 97 S.Ct. 2497, 53 L.Ed.2d 594 (1977) (Burger, C.
J., concurring). It is not sufficient that Petitioner nerely
requests an instruction. The cont enporaneous objection rule
requires an objection sufficiently specific both to apprise the
trial judge of the putative error and to preserve the issue for

revi ew. Gai ner v. State, 633 So. 2d 480 (Fla. 1st DCA 1994).

See, also, Nel son v. State, 97 So. 2d 250 (1957); Dalton v.

State, 42 So. 2d 174 (1949), certiorari denied, 70 S.Ct. 612,

339 U.S. 923, 94 L.Ed. 1346.
Additionally, Fla.R CrimP. 3.390(c) states that any party
may "file witten requests” that the court instruct the jury on

the law as set forth in the request. In Taylor v. State, 410

So. 2d 1358 (Fla. 1st DCA 1982), the Court stated that failure
to include a witten request for a jury instruction would
precl ude appellate review under Rule 3.390(c). [|d. at 1359-60.
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Respondent would assert that the requirement of witten jury
instructions is applicable when the instruction is not a Florida
standard jury instruction.

In the case at bar, defense counsel did not submt a witten
request for special instructions. Petitioner orally requested
the follow ng:

Judge, I want to ask that speci al
instruction be read regarding the statute of

901. 211, whatever the statute was that we
have been tal king about this afternoon, in

its entirety. | know !l read a snmall portion
of it. Prosecutor read nuch nmore of the rest
of it. | would ask that the statute be read

to the jury.

(ST at 214-15).

The defense did not fully conply with Fla. R CrimP. 3.390(d)
in that defense counsel did not object to the trial court's
refusal to give his instruction before the jury retired to
consider its verdict, counsel did not state distinctly the
matter to which he objected and the grounds of his objection.
Rather, he stated that he had no objections other than
previously stated. (ST at 257). The only instruction to which
Petitioner | odged an objection to was where the court proposed
that the detention of a defendant constituted a | awful execution
of a legal duty. (ST at 210-11).

In Brown v. State, 206 So. 2d 377, 384 (Fla. 1968), Brown's
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attorney did not file a witten request for an instruction. The
court concluded “that a lawer is not required to pursue a
conpletely useless course when the judge has announced in

advance that it will be fruitless” citing to Birge v. State, 92

So. 2d 819 (Fla. 1957). The Court noted that “ordinarily, if a
particular instruction is desired, it should be drafted and
submtted to the trial judge.” The Court also noted that this is
t he proper course to be foll owed.

The exceptional circunstance permtting review w thout a
witten instruction is not present at bar. It cannot be said
that the subm ssion of a particular formal witten instruction
was unnecessary to preserve the point for appeal because this
woul d have been a usel ess gesture. Counsel did not give the
conplete statute but stated that it was read in parts at tines
by himand the state attorney. And, when the court refused to
give such instruction, counsel did not object and specifically
argue why the instruction was necessary and why the standard
instruction failed to adequately address the |egal principles
involved. It cannot be said that the trial court’s denial of a
specially requested instruction is futile when counsel never
objected to the refusal to give such or gave reasons why it
shoul d be given. As such, the requirement of witten special

instruction is applicable here in order to preserve the issue.
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Even if this issue was preserved, the trial court did not
commt reversible error by denying the request for a special
i nstruction. Petitioner was not entitled to a specia
instruction stating that he could resist the deputies with force
if the strip search was inproper, since this is not a valid
defense under the law to an allegedly inproper strip search
during the booking process while in detention. (See Point 1.)
The standard jury instructions are presuned correct and are

preferred over special instructions. See, State v. Bryan, 290

So. 2d 482 (Fla. 1974). Thus, Petitioner has the burden of
denonstrating that the trial court abused its discretion in

giving standard instructions. See, Phillips v. State, 476 So.

2d 194 (Fla. 1985), cert. denied, 509 U S 908 (1993); WIllians

v. State, 437 So. 2d 133 (Fla. 1983); Stephens v. State, 787 So

2d 747, 756 (Fla. 2001). "Atrial court's decision on the giving
or withholding of a proposed jury instruction is reviewed under

t he abuse of discretion standard of review " Bozeman v. State,

714 So. 2d 570, 572 (Fla. 1st DCA 1998); Sheppard v. State, 659

So. 2d 457, 459 (Fla. 5th DCA 1995). On appeal, the trial
court's ruling on a jury instruction is presuned correct. See

Shinmek v. State, 610 So. 2d 632, 638 (Fla. 1st DCA 1992).

Respondent asserts that Petitioner below failed to neet his

burden that the standard instruction should not be given. I n
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order to be entitled to a special jury instruction, Petitioner
had to prove: (1) the special instruction was supported by the
evi dence; (2) the standard instruction did not adequately cover
the theory of defense; and (3) the special instruction was a
correct statement of the law and not m sl eadi ng or confusing.
Below, the trial court did not err by denying the special
instruction because Petitioner failed to neet his burden and
prove that the instruction satisfied the above factors. See,

Parker v. State, 641 So. 2d 369, 376 (Fla. 1994)(trial court did

not err in denying special instructions where "[a]ll of the
requested instructions [were] either adequately covered by the
standard instructions, msstate[d] the Ilaw, or were not
supported by the evidence."). Petitioner made no argunent bel ow
that the requested special instruction was supported by the
evidence, that the standard instructions did not adequately
cover the theory of defense, and that the special instruction
woul d not be m sl eading or confusing. As such, it cannot be
said that the trial court abused its discretion when Petitioner
failed to nmeet his burden.

Petitioner has the burden to denonstrate reversible error in
the lower court's refusal to give the requested instruction.

See, section 924.051(7), Fla. Stat. (1997); Savage v. State, 156

So. 2d 566 (Fla. 1st DCA 1963). The law in Florida is wel
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settled that "a defendant is entitled to have the jury
instructed on the rules of law applicable to his theory of
defense if there is any evidence to support such instruction.”

Canpbel|l v. State, 577 So. 2d 932, 935 (Fla. 1991) (quoting,

Smith v. State, 424 So. 2d 726, 732 (Fla. 1982), cert. deni ed,

462 U.S. 1145 (1983)). However, the trial court still has w de
di scretion in instructing the jury, and the court’s decision
regarding the <charge is reviewed wth a presunption of

correctness on appeal . Janes v. State, 695 So. 2d 1229, 1236

(Fla. 1997). Further, the standard jury instructions should be
used so long as they accurately and adequately state the

rel evant | aw. Davis v. State, 373 So. 2d 382 (Fla. 4th DCA

1979).

In this case, the first factor in the analysis contenpl ates
that there was evidence presented regarding the statute but none
to support that the statenents were obtained in violation of it.

Deputy Enrique was a booking deputy in Broward County. (ST at
107). The deputy testified that it was not his decision to
performthe strip search but was authorized by policy. (ST at
129). He was not required to have verbal authority to strip
search. (ST at 130). The deputy was aware of Florida Statute
section 901.221 that deals with strip search of a person and

that no |law enforcenent officer shall order a strip search
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wi t hout obtaining the witten authorization of the supervising
officer on duty. (ST at 141-42). A witten authorization was
given by a supervising officer. (ST at 142). The Sheriff of
Broward County gave witten authorization. (ST at 142). The
of ficer answered in affirmative that he got written
aut hori zation from a supervision officer on duty, the Broward
County Sheriff. (ST at 144). As such, the evidence does not
support the giving of the special requested instruction.

Mor eover, the standard instruction accurately addresses the
applicable law. The trial court did not abuse it discretion in
giving the standard instruction in its entirety. The failure to
gi ve special jury instructions does not constitute error where
the instructions given adequately address the applicable |egal

standards. See, Palnmes v. State, 397 So. 2d 648 (Fla. 1981).

The standard jury instruction for section 843.01, Florida
Standard Jury lInstructions in Crimnal Cases Section 21.1,
Fourth Edition with 2004 Pocket Part, provides as foll ows:

To prove the crinme of Resisting Oficer Wth
Viol ence, the State nust prove the foll ow ng
three el enents beyond a reasonabl e doubt:

1. (Defendant) knowingly and wllfully
[resisted] [obstructed] [opposed] (victim
by [offering to do [himl [her] violence]
[doing violence to [him[her]].

2. At the tinme (victim was engaged in the
[ execution of | egal process] [ | awf ul
execution of a |legal duty].
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3. At the time (victim was an officer.

The court now instructs you that every (name
of official position of victimdesignated in
charge) is an officer within the meaning of
this | aw.

The court further instructs you that (read
duty bei ng per f or med from char ge)

constitutes [ execution of | ega
process] [l awful execution of a |legal duty].

The standard instruction also instructs the trial court: “In
giving this instruction, refer only to the type of duty or |egal
process that was being performed, e.g., making an arrest,
serving a subpoena, serving a donestic violence order. See

Hierro v. State, 608 So. 2d 912 (Fla. 3d DCA 1992).” Florida

Standard Jury Instructions in Crimnal Cases Section 21.1,
Fourth Edition with 2004 Pocket Part. The Standard Jury
I nstruction calls for the court to describe the "duty being
perfornmed” in generic termns.

In the instant case, the trial court instructed the jury:
“The Court now instructs you that every Broward Sheriff’s Deputy
is an officer within the nmeaning of the |law. The Court further
instructs you that the detention of a Defendant constitutes
| awf ul execution of a |legal duty.” (ST at 248).

The standard instruction requires that the court instruct

that the victimwas in the awful execution of a |egal duty; as
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such, the trial court adequately instructed the jury on
defense’s theory.

Al so, the standard for reviewing the failure to give a jury
instruction is whether there was a reasonable possibility that a
jury could have been msled by the failure to give that
instruction, when examned within the context of the entire

charge to the jury. Cronin v. State, 470 So. 2d 802 (Fla. 4th

DCA 1985). A judgnent will not be reversed for failure to give
a particular requested instruction where, on the whole, the
instructions as given were clear, conprehensive and correct.

Mat hew v. State, 209 So. 2d 234 (Fla. 2d DCA 1968).

A reading of the court's instructions shows that the | aw was
fairly presented to the jury and that the jury would not have
been msled by the failure to give that instruction. The
instructions as given were clear, conprehensive and correct.

Petitioner’'s claim that the standard jury instruction as
given directed a verdict against Petitioner by relieving from
the State its burden of proving that the detention was |lawful is
without merit.

At bar, Petitioner’'s defense was not that the detention in
and of itself was unlawful but rather that the police were
acting unlawfully because the strip search was not authorized

under Florida Statute section 901.211. This then | eaves for the
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jury the factual determ nation whether the duty perforned, i.e.,
the strip search, was being performed lawfully. The jury stil
could have concluded that the strip search was not authorized
and therefore, the officers were not acting within a |egal
performance of their duty. As such, the jury still had to nake
the determnation that the officers were acting lawfully.
Therefore, the standard instruction adequately stated the |ega
principles involved and did not direct the verdict.

Mor eover, the evidence did not support the theory that the
detention in and of itself was unlawful. Rather, the case and
t he evidence focused on the officer’s perfornmance of the strip

search being conducted in an unlawful manner. The defense

counsel made this clear to the jury in closing argunent. “He
did not have legal right to conduct a body search. . .” (ST at
216). Def ense counsel argued that the statute was viol ated and

therefore the performance of their duty was not |legal. (ST at
242-43). The State enphasized in its summtion that the
officers were acting in accordance with the statute. (ST at 227-
231; 233). There was no evidence presented to support that the
detention in and of itself was unl awf ul

An om ssion from the charge in a crimnal case or an
erroneous instruction with respect thereto will not be regarded

as reversible error if fromthe evidence in the case it is clear
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that there was no i ssue between the parties with respect to such

el ement. See Bolen v. State, 375 So. 2d 891, 892 (Fla. 4th DCA

1979) (no issue or contention to subject matter of challenged
instruction, error not harnful). There were no disputed facts
as to the issue of the detention in and of itself being
unl awful , rather the case focused on the officer’s performance
of conducting the strip search as being unlawful. As such,
there was no evidence presented to support the giving of such an
i nstruction.

"[Aln appellate court will not set aside a verdict nerely
because an instruction which mght have been proper is not
given; the court nust conclude that the jury was m sled by the

instructions which were used." Bohannon v. Thomas, 592 So. 2d

1246, 1248 (Fla. 4th DCA 1992).

Clearly, the jury was aware that Petitioner’s defense was
that the officers were not legally performng their duty because
it was in violation of the statute. It is a well established
principle that a jury is unlikely to disregard a theory fl awed
in law, but it is likely to disregard an option sinply

unsupported by the evidence. See, Sochor v. Florida, 504 U S.

527, 538, 112 S.Ct. 2114, 2122, 119 L.Ed.2d 326 (1992).
The jury was aware of what the sole issue was at bar. The

whol e focus and defense in this case was that the officers were
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not in performance of a legal duty because the strip search was
not authorized by a supervising officer who was on duty. There
was no record evidence to support the giving of the nodified
instruction regar di ng t he def ense of an unl awf ul
detention/arrest, and the failure to give such an instruction
was not confusing or msleading as the standard instructions
adequately stated the legal principles that applied to this
case.

Alternatively, even presumng that it was error in not
giving the additional instruction regarding the strip search
even though that special instruction would have incorrectly
given the state of the law as it now stands in Florida, any
presunption of prejudice is overcone when the record evidence of

the guilt of defendant is overwhel m ng. State v. WIlson, 276

So. 2d 45 (Fla. 1973). As such, at bar, the alleged error was

harm ess. Allen v. State, 424 So. 2d 101 (Fla. 1st DCA 1982),

petition for review denied 436 So. 2d 97 (Fla. 1983) (Although

instruction m sstated the |aw by indicating that force may never
be used, error was harnl ess in view of overwhel m ng evidence.)

The facts below showed that Petitioner was “very, very
loud.” (ST at 116). “He was screamng.” 1d. Hi s hands were
flailing up and down in an aggressive manner. |d. At first,

there was no physical contact, but Petitioner’s reaction made
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the officer fear that Petitioner had a weapon. (ST. at 126). As
such, the deputy grabbed Petitioner’s armto protect hinmself in
which tine Petitioner fell to the ground and the altercation
ensued. (ST at 124). Petitioner was violent. (ST at 117). He
started to kick his feet and throw his hands in a violent
manner, one deputy was punched and the other kicked. (ST at
117).

The deputy was punched in the right side of his face with a
closed fist. (ST at 146). Deputy Anton arrived as backup;
Petitioner was quite conbative, flailing his arnms about. (ST at
170-71). Anton issue warnings for Petitioner to keep his hands
at his side. (ST at 172). At no tinme did Petitioner conply,
Deputy Enrique reached and attenpted to take control of
Petitioner’s arm (ST at 173). Petitioner went straight to the
ground. (ST at 173-74). Petitioner kicked Anton in both | egs.
(ST at 176). They continued to battle with himuntil they got
restraints on. (ST at 118).

As such, the record conclusively shows that Petitioner is

guilty of the crinme charged.
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CONCLUSI ON

Wherefore, based on the foregoing argunents and the
authorities cited therein, Respondent respectfully requests this
Court AFFIRM the judgnment and sentence bel ow.
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CHARLI E CRI ST

Attorney Genera
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