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PRELI M NARY STATENMENT

Thi s appeal involves the denial of M. Henry's Rule 3.850
nmotion following a limted evidentiary hearing. References in the

Brief shall be as foll ows:

(R __). =-- Record on direct appeal;
(PCR. _ ). -- Record on postconviction appeal.
(T. _). =-- Transcript of hearings on postconviction appeal

Ot her citations shall be self-explanatory.

REQUEST FOR ORAL ARGUMENT

M. Henry has been sentenced to death. The resolution of the
issues in this action will therefore determ ne whether he lives or
dies. This Court has not hesitated to allow oral argunent in other
capital cases in a simlar posture. A full opportunity to air the
i ssues through oral argunment would be nore than appropriate in this
case, given the seriousness of the clainms involved and the stakes at
issue. M. Henry, through counsel, accordingly urges that the Court

permt oral argunent.
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STATEMENT OF THE CASE AND THE FACTS

The Circuit Court of the Seventeenth Judicial Circuit, Broward
County, entered the judgnents of conviction and sentence under
consideration. M. Henry was charged by indictnment dated Novenber
18, 1987, with first degree nurder and related offenses (R 556). He
pl ed not guilty. M. Henry's trial began on Septenber 15, 1988 (R
543). M. Henry was tried by a jury. On Septenber 29, 1988, the
jury rendered a verdict of guilty. (R 2531). On October 6, 1988,
the jury recommended death sentences for the first degree nurder
convictions (R 2669-70). On Novenmber 9, 1988, the trial court
i nposed sentences of death on the counts of first-degree nurder. A
sentenci ng order, was entered on November 9, 1988, (R 2906-12).
This Court affirmed M. Henry's convictions and sentences on direct

appeal. Henry v. State, 586 So. 2d 1033 (Fla. 1991). On Cctober 2,

1998, M. Henry filed with this Court his third anended notion to
vacat e judgnment of conviction and sentence with special request for

|l eave to anmend. A limted evidentiary hearing on one claimwas held
on October 18, 2000 with a continuation on August 6 - 8, 2001. In
Cct ober 2000, the wi tnesses that appeared were Bruce D. Raticoff, M.
Henry's trial counsel, and psychol ogist Dr. Trudy Block Garfield, who
had been retained by the defense as a confidential expert. The |ower
court also engaged M. Henry in a brief exchange about his right to
testify at the hearing. At the continuation of the hearing in August
2001, additional w tnesses appeared. They included a group of
experts retained by postconviction counsel: psychologist Dr. Barry

Crown, neurol ogist Dr. Thomas Hyde, psychiatrist Dr. Richard Dudl ey,



t he defendant's brother, Joseph Henry, and neuropharmcol ogi st Dr.
Jonat han Li pman. M. Henry also called Carolyn Fort Cason, a forner
girlfriend of M. Henry, Martha Lucretia Glbert, M. Henry's sister
Eddi e Si npson, a co-worker and friend of M. Henry's, Elizabeth Di ane
Kyl e Jackson, another girlfriend of M. Henry's, and Robert Norgard,
a board certified crimnal defense attorney. There was al so a
reappearance by trial counsel Raticoff as a State witness. The |ower
Court denied M. Henry relief on the limted claimupon which hearing
was granted in an order entered on January 17, 2003. On February 3,
2003 M. Henry filed a timely notion for rehearing with the | ower
court. On April 17, 2003 M. Henry tinely filed a supplenent to the
Oct ober 2, 1998 notion. On June 25, 2003 the | ower court entered
orders denying the notion for rehearing and the amended/ successive
nmotion for postconviction relief. M. Henry filed notice of appeal
on July 22, 2003. Subsequently, on Septenber 30, 2003, M. Henry
filed a Motion for DNA testing pursuant to Fla. R Crim P. 3.853 in
Circuit Court. On October 30, 2003 the | ower court ordered the State
to respond and al so ordered both parties to prepare nenoranda
concerning jurisdiction. M. Henry and the State filed the menoranda
on Decenber 1, 2003. On January 5, 2004, the | ower court entered an
order denying DNA testing on jurisdictional grounds. M. Henry filed
a notice of appeal on February 4, 2004. This Court thereafter denied
M. Henry’s notion to consolidate the Rule 3.853 appeal with the Rule

3. 850 appeal .

SUMVARY OF THE ARGUNMENTS




1. M. Henry was not afforded the effective assistance of
counsel at the penalty phase of his 1988 trial. He was precluded by
the | ower court from presenting the opinions of his nental health
experts at the evidentiary hearing below, evidence that was rel evant

to both prongs of Strickland. The actions of the |ower court denying

forensic testing of evidence; barring inquiry into trial counsel's

mental health and substance abuse problens; and restricting inquiry
into M. Henry's state of mnd at the tine of his alleged waiver of
mtigation, were a denial of due process that resulted in depriving
M. Henry of a full and fair hearing.

2. The | ower court erred in summarily denying M. Henry's
other clainms that constitutional error occurred during pre-trial, the
guilt phase and the penalty phase. The |ower court's failure to
al l ow evidence to be presented on M. Henry's claimconcerning | aw
enf orcenent handling of forensic evidence was anplified by the | ower
court's denial of his nmotions in postconviction for forensic testing
of relevant and material evidence.

3. The | ower court failed to consider the cunul ative effect of
all the evidence not presented to the jury due to trial counsel's

i neffecti veness and ot her relevant and material factors.

ARGUNMENT |

MR, HENRY WAS NOT AFFORDED EFFECTI VE ASS| STANCE




OF COUNSEL AT THE PENALTY PHASE OF HI S 1988
TRIAL AND HE WAS ALSO DENIED A FULL AND FAIR
EVI DENTI ARY HEARI NG

a. The lower court erroneously precluded
M. Henry from presenting the opinions of
his nmental health experts at the

evi dentiary hearing

In this case, the circuit court below granted a |limted evidentiary
hearing on the issue of whether M. Henry's trial counsel, Bruce
Rati coff, rendered constitutionally deficient performance pursuant to

Strickland v. Washi ngton, 466 U.S. 558 (1984), in his representation

of M. Henry at M.Henry's penalty phase. (PCR 1069-1109).! The
| ower court denied the claimafter what it termed "full evidentiary
devel opnent” (PCR. 1645). M. Henry was denied full and fair
evidentiary devel opnent inter alia because of the |ower court's
refusal to allow his postconviction experts to testify at the
evidentiary hearing as to their findings.

The | ower court's refusal to allow M. Henry's witnesses to
testify at the evidentiary hearing as to their findings was
predi cated upon the | ower court's stated intention of conducting the

hearing only on the deficient performance prong of the Strickland (T.

273). The |l ower court specifically declined to grant hearing as to

"As to Claim XXXVII11, the evidentiary hearing shall be linted
to the following issues (a) alleged ineffective assistance of counsel
for the failure to have qualified expert nmental health
prof essional (s) assist with the penalty phase defense, which includes
a portion of the sub claimthat Raticoff did not nmake adequate use of
Rul e 3.216 authorizing appointment of a nental health expert for the
penalty phase, and (b) Raticoff's alleged failure to ask the defense
expert to address the mtigating factors of Henry's organic brain
probl ems and substance abuse.”™ (PCR. 1108).

4



any resul tant prejudice.
The United States Suprenme Court has recently reaffirmed the
right of a capital defendant to the effective assistance of counsel.

In the case of Wggins v. Smith 123 S. Ct. 2257 (2003), the Court

enphasi zed the principles set forth in Strickland v. Washi ngton, 466

U.S. 558 (1984), when it restated:

We established the | egal principles that
govern clainms of ineffective assistance of
counsel in Strickland v. WAashington, 466 U.S.
668 (1984) citations omtted). An ineffective
assi stance claimhas two conponents: A
petitioner nmust show that counsel's performance
was deficient, and that the deficiency
prejudi ced the defense. 1d., at 687. To
establish deficient performance, a petitioner
must denonstrate that counsel's representation
"fell bel ow an objective standard of
reasonabl eness.” 1d., at 688.

(Waggins v. Smith, 123 S. C. 2527, 2535). The Suprene Court

further held that counsel has:

[A] duty to bring to bear such skill and
know edge as will render the trial a reliable
adversarial testing process.

Strickland, 466 U.S. at 668 (citation omtted).

VWhile an attorney is not required to investigate every
concei vabl e avenue of potential mtigation, the Supreme Court has
enphasi zed t hat:

| n assessing the reasonabl eness of an
attorney's investigation, however, a court must
consi der not only the quantum of known evi dence
al ready known to counsel, but al so whether the
known evi dence woul d | ead a reasonabl e attorney
to investigate further

(Wggins v. Smth 123 S.C. 2527, 2538 (2003)). Furthernore:




Strategic choices nade after | ess than conplete
i nvestigation are reasonable only to the extent
t hat reasonabl e professional judgnment supports

the limtations on investigation.

Id at 2539, citing Strickland, 466 U S. at 690-691. In other words,

counsel is required to investigate conpletely enough to know what the
evidence is before a reasonabl e decision can be nade whether or not
to present it. And further, deficient performance cannot be

determ ned by sinply exam ning what counsel did do. There has to be
an eval uation based on what trial counsel could and should have done
but failed to do. M. Henry has consistently argued that the
evidentiary restrictions by the |lower court inposed on his
presentation at evidentiary hearing was an artificial one (PCR
1387-1392, 1402-1405). M. Henry argued after the conclusion of the
first day of testinony that sone evidence may support both prongs of

Strickl and:

M. Henry has consistently maintai ned, and
continues to nmaintain that the scope of the
evidentiary hearing conceded by the State and
granted by this Court was so narrow as to be
tantamount to a summary denial of M Henry's
entire Rule 3.850 notion. However, while M.
Henry's position has remai ned constant, the
position of the State as to the scope of the
hearing continues to shift, thereby conpoundi ng
the denial of a full and fair post conviction
hearing to M. Henry.

First of all, the process as apparently
envi saged by the State is not one that is
mandat ed by Strickland and its progeny. The
Strickland analysis is not framed in terns of a
deficient performance hurdle that has to be
cl eared before prejudice is encountered.
Strickland neither mandates any order of proof
of the two prongs that together constitute
i neffective assistance of counsel, nor does it




suggest a bifurcated proceeding of the sort
ordered by this court. The two pronged
analysis nmerely states that in order for
i neffectiveness to be found, both prongs nust
be established. The deficient performnce and
prejudi ce prongs are inextricably |inked
together in cases in which constitutional
i neffective assistance of counsel is proved.
Second, the State's concept of what
constitutes deficient performance, as opposed
to prejudice, does not conport with established
case |law on the subject. Recently, the United
States Supreme Court in Wllians v. Taylor, 120
S.Ct. 1495 (2000), reenphasized the continuing
vitality of the Strickland test and reiterated
what the standards are with respect to capital
cases and how they are to be properly applied.
The Suprene Court makes it clear that M. Henry
"had a right--indeed a constitutionally
protected right--to provide the jury with the
mtigating evidence that his trial counsel
either failed to discover or failed to offer.”
Wlliams at 1513. The | anguage of WIlians
i ndi cates that deficient performance is
establi shed not only by what trial counsel did
and did not do, but al so what counsel could
have done. The W/ Ilians opinion unequivocally
denonstrates that deficient performance
evi dence includes additional evidence that
shows what could and shoul d have been uncovered
had trial counsel perfornmed to a
constitutionally acceptabl e standard:
The record establishes that counsel...failed to
conduct an investigation that would have
uncover ed extensive records graphically
describing WIllianms' nightmarish chil dhood...

(Wlliams at 514). Clearly the United States
Suprenme Court understands that the additional
evi dence that could have been presented by
trial counsel as supporting the deficient
perfornmance prong as well as the prejudice
prong of the Strickland test. The additional
evi dence of what M. Raticoff could have done,
had he prepared properly for M. Henry's
penalty phase, clearly supports deficient
performance as well as prejudice.

Finally. the attenpt by the State to turn
the restriction on witnesses to a bifurcated
proceedi ng between deficient performnce and

7



prejudice is also refuted by comopn sense and
judicial econony. Even if the State rejects
the Wlliams analysis, and persists in its
contention that a particular datum of evidence
must support either deficient performance or
prejudi ce but not both, |logic alone dictates
that individual witnesses may testify as to

di screte data relating to both performnce and
pr ej udi ce. This is particularly pertinent in
a case such as M. Henry's in which the extent
of trial counsel's contact with M. Henry's
famly menbers is at issue. At the
evidentiary hearing, this Court required
under si gned counsel to proffer testinmony of the
vari ous wi tnesses that she would have
present ed, had she been permtted so to do.
Under si gned counsel's proffer denonstrates that
sone of the avail abl e evidence supports
deficient performance and sonme supports both
deficient performance and prejudice:

[ by Ms. Day] First of all, [the

fam |y menbers] say M. Raticoff
never made contact with them that he
never attenpted to and they would
have been delighted and very willing
to come and testify on M. Henry's
behal f. had they been so notified.
That's the first issue. Furthernore,
t hese witnesses woul d have been able
to testify to M. Henry's chil dhood
traumas, his poverty, his being taken
away formhis nother to go to |live
with extended famly, including his
grandnot her. Being taken back to

Fl ori da, not knowi ng who his nother
was when he canme back to Florida,
subsequent abuse and negligence and a
spiralling down ward in to drug use,
first marijuana, and then after he

|l eft the marijuana, crack cocai ne
use. | haven't been able to put that
on.

If the Court allows nme to do that, |
woul d al so be able to put on the
testimony of a conpetent Board
Certified neuropsychol ogi st who

eval uated M. Henry and found he does
i ndeed suffer from organic brain
damage. |'d also have been able to



put of the testinmny of a conpetent
Board Certified psychiatrist and
neur ol ogi st who woul d confirmthe

di agnosi s of brain damage as a result
of both the childhood trauma, the
drug abuse and many other factors, to
testify to M. Henry's depression and
post traumatic stress disorder. And
he'd testify to the effects crack
cocai ne and marijuana woul d have had
on sonebody already inpaired with
PTSD, with depression, and with sonme
substantial brain damage, to the fact
that the statutory mtigation nental
health circunstances [that] he was
unable to confirm his conduct and was
under extrenme nental and enoti onal

di sturbance at the tine. 1'd present
all that in terms of the nenta

heal th testinony.

And finally I would be able to
present a Strickland expert, that's
to say a practitioner who is
experienced in capital litigation the
time of M. Henry's case was tried in
1988, and who woul d have been able to
present the other alternatives

avai lable to M. Raticoff in |ight of
M. Henry's waiver of mtigation.

The fact he could have proffered, the
fact he could have had an am cus
attorney appointed. There are many
many alternatives he can testify to .
That is a very, very quick and dirty
outline of what I would present. And

that goes to ineffectiveness, the
first prong in Strickland, as well as

prej udice.

(Transcript of COctober 18, 2000 hearing at
140) (enphasi s added). ?

M. Henry has consistently reserved his right
to present additional w tnesses to deficient
performance as well as to prejudice. G ven the

2This proffer can be found in the instant record at PCR 1366.
It took place at the end of the first day of what became a bifurcated
evi denti ary hearing.



obvi ous el eventh hour change in the State's
position regarding whether a full and fair
hearing was available to M. Henry, as
reflected in their current Mtion to Remand for
Conti nuati on of Evidentiary Hearing,
under si gned counsel is conpelled to advise the
Court that the State's new position advocating
a reopened hearing does not go nearly far
enough.

(PCR. 1388-1391).

Even assum ng that it was possible to conduct a hearing on
deficient performance al one, which M. Henry submts it is not, the
| ower court erred by refusing to allow substantive testinony at the
bi furcated evidentiary hearing from M. Henry's nmental health
experts, psychologist Dr. Barry Crown, neurologist Dr. Thomas Hyde,
psychiatrist Dr. Richard Dudl ey, and neuropharnmacol ogi st Dr. Jonat han
Li pman, as to the results of their postconviction eval uations of M.
Henry. Had their testinony as to their findings been admtted at the
evidentiary hearing, M. Henry would have denonstrated the presence
of significant statutory and non statutory nmental health mitigation
as well as other mtigation which trial counsel unreasonably failed
to investigate and present to his client and the finders of fact.
The very existence of these mtigating factors goes to support trial
counsel's deficient performance. The weight of the mtigation and

the depth of the deficient performance supports prejudice to M.

Henry. The lower court's analysis of the Strickland test is

fundamentally flawed, and as a result, M. Henry was denied a full
and fair evidentiary hearing.
The opinions of M. Henry's postconviction experts are directly

pertinent to the issue of trial counsel's deficient performance. The
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only confidential expert appointed at trial, psychologist Dr. Trudy
Bl ock Garfield, testified at the evidentiary hearing that if she had
received collateral information suggesting M. Henry's substance
abuse, she woul d have recomended further testing to determne if
brain damage existed (PCR 1334-1335). Dr. Block Garfield testified
that trial counsel Raticoff neither provided her with any background
mat erial nor did he follow up in any meani ngful way with her. Her
testinmony at the evidentiary hearing revealed M. Raticoff did not
personally retain her or any other confidential mental health expert
and he failed to ever neet with her face to faced after she had been
appoi nted on notion by prior counsel Sidney Sol onon (PCR 1328,
1337).3

Had neuropsychol ogi cal or neurol ogical testing subsequently
been done pre-trial, there would have been overwhel m ng evi dence of
M. Henry's neuropsychol ogi cal and neurol ogical deficits, evidence

t hat went undi scovered because of trial counsel's deficient

SFla. R Crim P. 3.216 went into effect July 1, 1980, well
before M. Henry's trial in 1988. The rule authorizes the
appoi ntment of a nmental health expert:

to exam ne the defendant in order to assist his
attorney in the preparation of his defense.
Such expert shall report only to the attorney
for the defendant and matters related to the
expert shall be deened to fall under the

| awyer-client privilege. Fla. R Crim P.

3.216(a).
M. Henry's counsel did not nmake adequate use of this pertinent rule,
and as a result did not receive confidential, independent assistance

strictly for defense purposes. Counsel's failure to use tools
readily avail able to defense was unreasonabl e and prejudi ced M.
Henry in the extrene.
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performance. |If Dr. Block Garfield had been provided with the
evidence of M. Henry's traumati zed youth, presented at the
evidentiary hearing, it would have required investigation by trial
counsel into his Post Traumatic Stress Di sorder and depression,
di agnosed by psychiatrist Ri chard Dudley during a postconviction
evaluation (R 1467-1477). The existence of these psychiatric
conditions is highly relevant to both trial counsel's deficient
performance and prejudice, and it was error for the |lower court to
excl ude such testinony.

As W ggins makes clear, the solitary act of retaining a nmental
health expert is insufficient to constitute the requisite "reasonabl e
i nvestigation" and does not substitute for the investigation of the

def endant's social history. See Waggins at 2536 in which the

retai ned psychol ogi st "[Clonducted a nunber of tests on
petitioner...conclud[ing] that petitioner had an 1Q of 79, had
difficulty coping with demandi ng situations and exhi bited features of
a personality disorder” but "revealed nothing of his life history"
Id. at 2536. The situation in the instant cause, however is even
nore egregious than in Wggins because in Wqggins, the psychol ogi st
conducted interviews with some of M. Wggins' famly nmenbers,
whereas in M. Henry's case, the retained psychol ogist did no
testing, reviewed no collateral information and failed to interview
fam |y menbers.

In State of Florida v. Lewis, 838 So. 2d 1102 (Fla. 2002), this

Court agreed with a |lower court that postconviction counsel had shown

deficient performance by trial counsel at the evidentiary hearing

12



with a denonstration that "information regarding [ M. Henry] was

avai lable if a reasonable investigation had been conducted”, Lew s at

1110. The Lewis opinion then listed a nunber of mitigating factors

t hat postconviction counsel denonstrated bel ow, including testinony
elicited froma nental health expert retained during postconviction
proceedi ngs. This Court's affirmation of the lower court's finding
in Lewis denonstrates that such information, including mental health
testi mony obtained during the pendency of postconviction proceedi ngs,
can establish deficient performance.

M. Henry was not afforded the proper opportunity to present
evidence of simlar conpelling mtigation through his nmental health
experts, who were specifically precluded fromtestifying as to their
finding. |In fact, the Court refused to qualify them as experts.

Had Dr. Barry Crown been allowed to testify as to his findings
he woul d have been able to show that M. Henry has "significant
neur opsychol ogi cal deficits and inpairnments” and that this pattern
"is indicative of brain damage" (T. 542)(PCR. 1488-1491). Had Dr.
Thomas Hyde been allowed to testify as to his findings, he would have
been able to testify as to M. Henry's attentional deficits, which,
in his opinion relate to a "devel opnental dysfunction of the central
nervous systemparticularly the frontal | obes" Report of Dr. Hyde,
Def endant's Exhibit P for ID at Evidentiary Hearing.? Had Dr.

Ri chard Dudl ey been allowed to testify as to his findings, he would

4 M. Henry has consistently maintained that Dr. Hyde's
findings, like those of Dr. Dudley, Dr. Crown and Dr. Lipman are
pertinent to both deficient performance and prejudice.
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have been able to testify to M. Henry's severe chil dhood
difficulties and traumati zati on which resulted in Post Traumatic
Stress Disorder, depression, both major psychiatric illnesses,
chroni c substance abuse and cocai ne dependence as well as severely
inpaired cognitive abilities (PCR 1467-1477). These expert

findi ngs support the presence of statutory nmental health mtigation
and al so constitute conpelling non statutory mitigation. Dr.

Dudl ey' s psychiatric opinion was that these factors would have been
shown to be present at the tine of the trial, had a conpetent
psychiatric and neuropsychol ogi cal exam nation been conducted pri or
to M. Henry's penalty phase, and that they constituted an extrene
mental or enotional disturbance at the time of the offense (PCR
1476) .

The findings of M. Henry's nental health experts based on
their evaluations together with the additional materials and
interviews provided to them by postconviction counsel support
mtigation, the existence of which should have been explored by trial
counsel. The lower court sinply failed to allow these experts to
testify as to their findings. The result was that the | ower court
was unable to consider the experts' opinions. It was an exercise in
futility for the lower court to make any decision on trial counsel's
performance under these circunstances.

b. M. Henry's trial counsel rendered deficient performnce.

Counsel in a capital case has a duty to conduct a "requisite
diligent investigation” into his client's background, in order to

devel op and present mtigating factors. WIlliams v. Taylor at 1524.
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See also |d. at 1515, ("trial counsel has not fulfilled their
obligation to conduct a thorough investigation of the defendant's

background"); State v. Ri echhmann 777 So. 2d 342 (Fla. 2000). ("an

attorney has a duty to conduct a reasonable investigation of a

def endant' s background for possible mtigating evidence....It seens
apparent that there would be few cases if any where defense counse
woul d be justified in failing to investigate and present a case for
t he defendant in the penalty phase of a capital trial.")

It is abundantly clear that M. Raticoff failed to conduct the
requisite diligent investigation into M. Henry's background and
therefore failed to unearth avail able and plentiful mtigation.
Raticoff's failure to investigate caused the adversarial process to
col | apse conpletely during M. Henry's penalty phase. Raticoff

fail ed both to devel op background material relating to, inter alia,

M. Henry's background of abandonnent, abuse and neglect, and his
chronic and acute history of cocaine abuse, and then failed to
conmuni cate these factors to any nmental health professional and
failed to devel op abundant and easily avail able nental health
mtigation.

W gqgi ns specifically addresses the failure by trial counsel to
investigate a capital defendant's social history for the purpose of
devel opi ng potential mtigation. It clarifies the fact that
appl i cabl e professional standards require such investigation.
Applicabl e professional standards are set forth in the American Bar
Associ ation Standards of Crim nal Justice:

Counsel's conduct . . . fell short of the
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standards for capital defense work articul ated
by the American Bar Association (ABA) --
standards to which we have long referred as
gui des to determ ning what is reasonabl e”
Strickland, supra at 688; WlIlliams v. Tayl or,
supra at 396. The ABA Gui del ines provide that
investigations into mtigating evidence "shoul d
conprise efforts to discover all reasonably
available mtigating evidence and evidence to
rebut any aggravati ng evidence that my be

i ntroduced by the prosecutor. (ABA Cuidelines
for the Appointnment and Performance of Counsel
in Death Penalty Cases 11.41© p. 93 (1989)
(enmphasi s added) .

(Wggins v. Smith, 123 S. C at 2536-2537).°

As the Waggins Court further explained, the applicable ABA

standards state that:

[ Al rong the topics counsel should consider
presenting are medi cal history, educational
hi story, enploynment and training history,
famly and social history, prior adult and
juvenil e correctional experience, and religious
and cultural influences.

5 The W ggi ns opinion refers specifically to ABA standards
whi ch were in place at the time of Wggins’ trial, and had been in

pl ace si nce 1980, ei ght years before M. Henry'strial. Asthe Sixth
Circuit recently held:

Al t hough the i nstant case was tri ed before the
1989 ABA edi ti on of the standards was publ i shed,
t he standards nerely represent a codi fication of
| ongst andi ng, comon-sense principles of
representati on understood by diligent, conpetent
counsel in death penalty cases. The ABA
st andar ds are not aspirational inthe sense that
they represent norns newly discovered after
Strickl and. They are the sanme type of
| ongstandi ng nornms referredto inStricklandin
1984 as "prevailing professional norns" as
"gui ded" by "Anmerican Bar Associ ati on standards
and the |ike."

Hanblinv. Mtchell, 354 F. 3d 482 (6th Gir. 2003), 2003 U.S. App. LEXI S
26291.
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Id quoting 1 ABA Standards for Crimnal Justice 4-4.1. (enphasis in
original). Had trial counsel investigated M. Henry's soci al

hi story, obtained any records, or interviewed the famly nenbers and
friends who testified at the hearing, he would have di scovered a

weal th of information that would have both been conpelling in its own
right, as well as providing areas for any confidential expert
retained by counsel to investigate.

Al'l of this expert testinony was available from experts in the
areas of psychol ogy, psychiatry, neurol ogy, and neuropharnacol ogy at
the time of the 1988 trial. These disciplines were available at the
time of M. Henry's capital trial, but for no strategic reason, trial
counsel failed to investigate it and present it to the jury to
establish statutory and non-statutory mtigation. Trial counsel
simlarly failed to investigate and present lay w tness testinony
t hat supports the experts' findings, and establishes additional
mtigation. Menbers of M. Henry's famly gave testinony regarding
t he poverty, abuse, neglect, chaos and exposure to viol ence of M.
Henry's early life which was conpelling and easily available to trial
counsel, but for no strategic reason trial counsel did not
investigate it.

A crimnal defendant is entitled to expert psychiatric
assi stance when the State makes his nental state relevant to guilt-

i nnocence or sentencing. Ake v. Oklahoma, 470 U S. 68 (1985). What

is required is an "adequate psychiatric evaluation of [the

def endant's] state of mnd." Blake v. Kenmp, 758 F.2d 523, 529 (11th

Cir. 1985). In this regard, there exists a "particularly critical
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interrel ati on between expert psychiatric assistance and mnimally

effective representati on of counsel.” United States v. Fessel, 531

F.2d 1275, 1279 (5th Cir. 1979). \When nental health is at issue,
counsel has a duty to conduct proper investigation into his or her

client's mental health background. Kenley v. Arnmontrout, 937 F.2d

1298 (8th Cir. 1991); Brewer v. Aiken, 935 F.2d 850 (7th Cir. 1991).

Counsel nust assure that the client is not denied a professional and

prof essionally conducted nental health eval uati on. See Cowl ey V.

Stricklin, 929 F.2d 640 (11th Cir. 1991); Mauldin v. Wainwight, 723

F.2d 799 (11th Cir. 1984); Fessel; Mson v. State, 489 So. 2d 734

(Fla. 1986).

The record of the proceedings itself indicates that no nental
heal th eval uation was ever conducted for the purpose of devel oping
mental health mtigation. M. Raticoff's own testinony indicates
t hat despite having had over four (4) nonths fromtaking the case
over from Sidney Sol onon, no nental health mtigation was
investigated by Raticoff. (PCR 1307, 1314-1320). Prior to
Raticoff's appointment to the case, M. Henry's original |awer,

Si dney Sol onon had engaged the services of clinical psychol ogist,
Trudy Block Garfield, who had conducted a prelimnary eval uati on of
M. Henry (PCR 1328). M. Solonon's notion for Dr. Block Garfield
to be appointed was predicated on the devel opment of an intoxication
and/ or an insanity defense for the guilt phase of the trial. (See
Def endant's Exhibit 2 at Evidentiary Hearing). As Raticoff admtted,
the scope of Dr. Block Garfield' s report was limted to "nunber one,

conpetency to stand trial, nunber two, to his sanity at the tine of
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the crime, and number three, it seened that she went into a rather
detail ed description of his personality flaws"™ (T. October 18, 2000
at 19).% Nowhere, either on the nmotion for appointnment of Dr. Bl ock
Garfield, or on the face of her report was there any indication that
a mtigation evaluation was bei ng conduct ed.

The limted scope of Dr. Block Garfield s exam nation of M.
Henry is also borne out by Dr. Block Garfield s testinony at the
hearing. As she explained, she was only asked to take the nost
general | ook at M. Henry:

[by Dr. Block Garfield] [A]pparently M.
Sol onon asked ne to take a | ook a the
def endant--to | ook at his psychol ogi cal

functioning, which is what | stated in the
reason for the evaluation, on the report that I

render ed.

(PCR. 1329). *oxo%
[ by Ms. Day] | "' m goi ng back to the
scope of the evaluation. |If this had been an

eval uati on designed to evaluate a client to
devel op a penalty phase case, would the report
reflect that?

[A.] My report would have reflected not only
that issue, it would address each and every

i ssue pertaining to mtigation. | would have
listed the statutory as well as the non
statutory and addressed each and every one as
it pertained to the defendant.

[Q] So, fromour report, is it fair to say
that it was not presented to you as a
mtigation case by the attorney who hired you?

[A.] | do not believe so because it would have
been reflected in nmy report.

Pages 6-33 of this transcript were not included in the record
filed by the Clerk for unknown reasons. Those pages are included as
Attachment A to this Initial Brief.
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(PCR. 1331-1332)(enphasis added). The record is unequivocal that Dr.
Bl ock Garfield was not asked to | ook at nmental health mtigation for
M. Henry. Trial counsel failed to take account of the |limted scope
of Dr. Block Garfield s evaluation and failed to conduct any further
investigation into M. Henry's nental state for penalty phase

pur poses.

Not only was the scope of Dr. Block Garfield s eval uation
constitutionally inadequate for the conprehensive devel opnent of
mtigation, but the depth of the testing performed was simlarly
i nadequate. At the evidentiary hearing, Dr. Block Garfield testified
that in order to do a proper mtigation evaluation, she woul d expect
to receive and review nunmerous records relating to aa defendant, in
addition to the psychol ogi cal exam nati on:

[by Ms. Day] ...could you give me sonme nore
detail as to how a mtigation work up woul d
differ fromthe kind of evaluation perforned on
M. Henry?

[A.] It would differ in that | would certainly
list the sources that | relied upon in com ng
to--in fornmulating an opinion. It would I|ist
each and every person that | interviewed. It
woul d refer to each and every record that |

| ooked at. So, in essence, before | can do

anything like this, and really the initial
approach is not that different in doing a

sanity eval uati on, because even then, | would
ask to see any and all discovery. | woul d ask
for individuals that | could speak to that
woul d give ne an idea as to the person's state
of mnd at the time. | would ask for an
hospital records that m ght be available. In
effect anything at all that could possible
affect the individual's state of mnd. | would
want to see and want to know. And | would I|i st

that in my report specifically.
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[Q] So, let me get this clear, to do a

m tigation evaluation, you would specifically
expect to be provided with--you woul d request
interviews with other people, and other
records, material that's additional to the
defended's self report and testing?

[A.] That's correct. | would either do that
verbally or I would wite a prelimnary report
reporting the information | obtained fromthe

def endant and thereafter ask for additional
material to be provided.

[Q] Ckay, Did that happen in M. Henry's
case?

[A.] Not to nmy recollection.
(PCR. 1332-1333) (enphasis added). Dr. Block Garfield' s testinony
also made it plain that she had had only the npbst cursory of
conversations with Raticoff prior to M. Henry's penalty phase, and
showed that he had never asked her to follow up on her very
prelim nary evaluation of M. Henry:

[Q] Do you recall any face to face neetings
with M. Raticoff?

[A.] | recall no face to face nmeetings with M.
Raticoff. In fact | believe today is the first
time | have net him

[Q] Al right. To make the record crystal
clear, M. Raticoff did not ask you to do any
suppl enental tests?

[A.] | was not asked to do any suppl enenta
wor K.

[Q] Or to interview anyone else or to review
any other material s?

[A.] Not to nmy recollection, no.

21



(PCR. 1337).7

In fact there was abundant evi dence available to Raticoff that
woul d have provided val uabl e background for a nental health
professional to utilize. |In particular, there was a plethora of
evidence of M. Henry's drug use, both chronic and acute at the tine
of the crime, which as Dr. Block Garfield testified, would have been
significant. Had Raticoff taken the time to investigate M. Henry's
background t horoughly, he woul d have discovered a nmultiplicity of
factors that would have supported a diagnosis of M. Henry as
suffering from brain damage, post-traumatic stress di sorder (PTSD)
chronic and acute depression, a long term pol ysubstance abuse
di sorder, and a cocai ne induced psychosis at the tine of the crine.
However, due to Raticoff's failure to investigate these factors, his
failure to present themto the nental health expert, and his failure
to retain appropriate nmental health experts for M. Henry's
particul ar condition, no such mtigation was devel oped.

Not only did Dr. Block Garfield not supplenment her initial
review, but Raticoff had next to no comrunication with her and did
nothing to build on the initial evaluation that was performed while
Si dney Sol onon was still counsel. However, it is clear that a
mul tiplicity of docunmentation and ot her evidence was readily

avai lable at the tine of M. Henry's trial which both directly and

M. Henry filed a notion to disqualify the judge prior to the
evidentiary hearing when counsel |earned during w tness preparation
of a long standing bias on the part of the court towards Dr. Bl ock
Garfield (PCR 1176-1190). The motion was denied. M. Henry does
not waive the claimof judicial bias articulated in the notion served
Oct ober 13, 2000.
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indirectly support the fact that M. Henry had a chronic and acute
subst ance abuse problem
Dr. Jonat han Li pman, a neuropharnmacol ogi st, testified at the

evidentiary hearing that even M. Henry's statenents to | aw
enforcenment indicated that he was in a state of confusion at the
time of his arrest:

In his latest transcript of interviews, he

reveal ed that he wanted to talk to the

i nvestigators even agai nst the advice of his

public defender. Because he didn't understand

what had happened. He, hinself, couldn't

remenber, could renenber only partially, and

coul d not understand what had transpired.
(T. 710).8 Dr. Lipman also noted that in his second statenent, M.
Henry admtted the use of crack cocaine and pot, and inplied that he
was addicted to crack cocai ne:

| snoke pot every now and then. And

occasional, | do, | snmoke crack. Okay -- maybe

years ago, | tried sone other drugs. But do--.

But | figure if you do crack one tinme, it's

just as probable doing it --as doing it every

day. | guess you can't predict it.
(T. 712-713). Dr. Lipman noted that M. Henry's statenments, taken
i ndividually and together were of neuropharmacol ogi cal significance
to him since they revealed his state of mnd at the time of the
of fense or shortly thereafter (T. 715). Dr. Lipman noted that M.
Henry's statenments were wuseful, not only for their content, but also
fromthe manner in which he adnmtted his drug use:

| ndi cators that there was a

8Dr. Lipman's extensive prelimnary report was marked for
identification at the evidentiary hearing and is found at PCR 1479-
1486.
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neur ophar macol ogi cal issue that certainly
needed eval uating, but not perhaps the
significance of it in detail, came fromthe
manner in which he had adm tted drug use and
hi s documented history of drug abuse and even
his urine analysis. The record then suggested

that this is an individual that has an -- has a
hi story of abusing drugs; and who was -- who
continued to abuse drugs at the tine of his

def ense.

His denial actually is interesting during his
transcripts because of the way that it changed.
This is sonmething that we, quite typically, see
in drug abusers. Denial, in a sense, is part
of the problem

(T. 725).

In addition to M. Henry's self report and confused state of
mnd at the time of his arrest, Dr. Lipnman noted nunerous coll ateral
information that supported a finding that M. Henry had a severe
pol ysubst ance abuse di sorder, and hence that other psychiatric and
neur opsychol ogi cal avenues shoul d have been investigated pre-trial.
For example, Dr. Lipman testified that in M. Henry's presentence
i nvestigation, reference was nade to M. Henry's use of nmarijuana and
crack cocaine. See (T. 741). He further testified that the various
statements of Frances Judson, Charles Judson, and Lawanna Madi son al
confirmed M. Henry's drug use and disoriented state of mnd at the
time of the crime (T. 746-753). Dr. Lipman also said that the
deposition of Detective James Dusenbery was "illum nating” as to M.
Henry's deneanor at the tinme of his arrest. |In the deposition,

Det ective Dusenbery described M. Henry as looking |like a "street

person" (T. 763), and he further stated that M. Henry | ooked |ike

what he ternmed a "rock nonster"” neaning "people that are heavy users
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of crack” (T. 764). Lipman testified that Detective Dusenbery
further explained that M. Henry's general appearance was that of
what he described as a "rock hound or rock nmonster” (T. 764).

Dr. Lipman testified that he reviewed the statenment of Roxanne
Canmpbel |, who was a custoner at the Cloth World store shortly before
the of fense. She "descri bed Robert as making no sense verbally" on
the evening of the crime (T. 759). |In addition, Dr. Lipman testified
that he reviewed of the deposition of the Broward jail intake nurse,
whi ch described M. Henry as being disorgani zed, not understanding
why he had done what he did, in a state of bew | dernment, and stating
that in her opinion he needed psychiatric evaluation. (T. 759-760).

Dr. Lipman testified that the information that he revi ewed
indicated that M. Henry was under the influence of drugs at the tine
of the crime, and that his opinion could be further bol stered by
forensic evaluation of a beer can, nodified for the use of crack
cocai ne, that was found at the crinme scene. According to Dr. Lipman,
the use of this can to snmoke crack had been confirmed in his
interviewwith M. Henry, and an evaluation of it was potentially
significant in determining M. Henry's neuropharmcol ogi cal profile
at the time of the crime. (T. 756). Only unsuccessful attenpts to
lift fingerprints fromthis can were ever attenpted. No other
forensic evaluation of this can has ever been undertaken. M.

Rati coff was aware of the existence and description of the can as a
instrunentality for snmoking drugs based on trial testinony by
Detective Andrew G anino at trial. (Trial Transcript at 2197).

M. Henry had a docunmented drug history for several years
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preceding the crinme. Dr. Lipman testified that his mlitary records
reveal ed repeated drug related infractions, which ultimately led, in
Li pman's opinion, to his |l ess than honorable discharge. As Dr.
Li pman testified:

.. his urine analysis was tested and found to be

marij uana positive, these under conditions when

drug use is not permtted.

He had interactions with the mlitary police

that were also drug related. They seized drugs

from him

He was, ultimtely discharge other than

honor abl e, | argely because of his drug

i nvol venment .
(T. 709).

In addition to the nunerous docunentary sources that should

have been made available to a nmental health expert, M. Raticoff
shoul d have interviewed and nmade avail able certain of M. Henry's
fam |y menbers and friends, who could |ikew se have shed |ight on his
drug history. M. Henry's brother, Joseph Henry testified at the
hearing that they had used nunerous drugs together, beginning in high
school. He testified that he and Robert Henry had used "just the
mari j uana, and opium and hash, and hash oil, and the THC and the
booze" (T. 674). He then testified that, after he (Joseph) and M.
Robert Henry had |l eft the Arny and the Marines respectively, the two
brothers did nore drugs together, including "nore marihuana, nore
booze, crack cocaine" (T. 677). He also recalled doing crack cocai ne
with Robert Henry on at |east four occasions. Joseph Henry also

descri bed the effects of crack cocaine on his brother's deneanor:

| noticed that he was |like tuning his own in on
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listening real hard, and paranoid, and that's
about it.

(T. 679-680). Joseph Henry also testified that together with

nei ghbor Eddi e Sinpson, he was snoking crack cocaine with his brother
Robert days before Robert Henry was arrested for the nmurder. (T.
685). Raticoff testified that he was unaware that Robert Henry even
had a brother named Joseph. (T. 478).

Joseph' s nei ghbor Eddi e Sinpson, who worked at the Cloth World
crime scene with both Robert and Joseph, also testified at the
evidentiary hearing and provided confirmation of Robert Henry's drug
habit. Eddie Sinpson said that he had seen Robert using marijuana,
and confirned that on at |east one occasion observed Robert in
possessi on of crack cocaine. (T. 878). Despite having access to
police statenents by Sinpson indicating that he knew Robert was doi ng
crack and that Sinpson had been with Robert Henry on the day of the
of fense, Raticoff testified at the evidentiary hearing that he had
not bothered to interview or depose him (T. 482).

M. Henry's sister, Martha G lbert testified at the evidentiary
heari ng and corroborated M. Henry's extensive drug history. ©Ms.

Gl bert testified that when she was at high school, she snoked
marijuana with Robert and Joe (T. 837-838). She also confirnmed that
when Robert was in the Marines he was heavily involved in the drug
culture. She recalled an occasion when Robert canme home on | eave
with a large quantity of marijuana, which she described as "a bed
full"™ and she estimated to be "l ots of pounds"” (T. 839-840). Ms.

Gl bert also noted that after M. Henry returned to Deerfield after
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bei ng di scharged formthe Marines stating that "he had changed"” and
t hat she noticed "weight |oss. She stated that "he is normally
short- patient. He normally had to have patience. But he was short
patient. And he just wasn't hinmself.” (T. 842-843). M. G| bert
al so recall ed a conversation she had had with Carolyn Fort, M.
Henry's girlfriend after he left the mlitary. She recalled that
Carolyn had told her that "Robert had sonme white powder. He picked
[ Carolyn] up fromwork. He had sonme white powder stuff on his nose”
(T. 844).

Ms. G lbert also testified as to M. Henry's state of confusion
after his arrest. She testified that she had visited M. Henry in
jail, shortly after his arrest. She described him as being
"different,"” "like another person” and "li ke he was spaced out, or
sonet hing. He was just spaced. He was |ike in another world" (T.
847) .

M. Henry's crack cocaine history was also alluded to by two of
his ex-girlfriends, Carolyn Fort Cason and Elizabeth Jackson,
fornmerly Elizabeth Kyle. M. Cason testified at the hearing that she
and M. Henry had, in fact, broken up due to her suspicion that he
was using drugs (T. 821). M. Cason recalled that after the
br eakup, she confronted M. Henry about her suspicions and that he
had adm tted his drug usage to her (T. 822). She also noted that
there was a change in M. Henry and that:

| noticed a difference in his attitude; his
appearance -- And his whereabouts was al ways,
you know, here and there. But I-- It would

never |ead up to where he actually was. And he
just wasn't the sane to ne.
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(T. 821). Ms. Cason also noted that throughout the course of their
relationship, M. Henry progressively became nuch nore secretive with
her (T. 821).

El i zabeth Kyl e Jackson also testified at the hearing and
described M. Henry's bizarre behavior during the course of their
romantic rel ationshi p:

| seen himwhen he was--he would either call ne

to pick himup. And | would bring himback to

t he house. And then | would drop himback off

gi'the sanme vicinity that | had picked himup
(T. 886). Ms. Jackson noted that he was very "secretive" about where
he had been and what he had been doing during these periods, and that
M. Henry gave her very little information (T. 890). She also noted
that he would be "very evasive on what he was going to do, or the
reason why" when he went back to Deerfield (T. 890).

The famly and friends of M. Henry who testified at the
evidentiary hearing represent the kind of information about his
background which, had it been investigated and devel oped with the
appropriate experts, certainly would have put Raticoff on notice that
there was a plethora of statutory and non statutory nental health
mtigation avail abl e.

M. Robert Henry's brother, Joseph Henry, testified about their
not her' s abuse of the children:

[Q] Now did she discipline you and your

brot hers and sister when you did sonething
wrong?

[A.] She would beat us with an extensi on cord.

[Q] Did she | eave marks?
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[A.] Yeah.

[Q] Was your nother a tough disciplinarian?
[A.] Yes. Yeah.

{q.} What happened if you didn't follow her ?

[A.] She didn't always get to beat us right
i mredi ately.

She woul d chasti se us by not gi ving us al | owances
and not | et us go out and play.

(T. 670-671). Martha Glbert, M. Henry's sister alsotestifiedasto

the severity of the beatings adm nisteredtothe children by their

not her noti ng that they were adm nistered with "Stingy [ extension]

cord, belts" (T. 849).

Joseph Henry al so vividly descri bed t he type of abuse that caused

Robert Henry to | eave hone:

(T. 672).

...She got into an argunment with him and he
kind of got alittle angry on his behal f, and she
got physi cal on her behal f and he ran away and
stayed with his aunt.
[Q] What did she do?

[A.] Picked himup and body slammed him

[Q] How | arge a wonman i s your nonf?

[ A.] About 6' 2"and at that tinme, she was nore
sl ender, about 6' 2", 170.

[Q] And how ol d was Robert then?

[A.] He was -- | think hewas inthe 10th grade.

However, trial counsel failedto discover any of the i nformation

as to M.

Henry's history of substance abuse or fam |y abuse and

30



negl ect, because he failed to properly investigate or spend tine
eliciting the aforenmenti oned i nfornation. As noted el sewhere, Raticoff
di d not even know Joe Henry exi sted. The famly history information
woul d not only have been mtigatinginits ownright, but woul d have
been a treasure trove of background material for Dr. Block Garfield or
any ot her experts that Raticoff shoul d have consulted. None of the
experts pre-trial had any i nformati on except self-report. Each of the
above | ay wi t nesses i ndi cat ed t hat t hey woul d have beenwi |l ing to cone
tocourt andtestify, had they been asked.® Each of the wi tnesses al so
testifiedthat they woul d have beenwillingto beinterviewd by nment al
heal t h professionals working on behalf of M. Henry.?1°
Trial counsel testifiedthat his hands were ti ed because he was
instructed by his client not to subpoena any fam |y nmenbers and
friends. He stated that:
Wel I, ny plans accordingto M. Henry there were
no plans. M. Henry didn't want to put on any
witnesses. M. Henry didn't want to put on a
penalty phase. That was (sic) M. Henry's
wi shes. | was instructed not to subpoena any

W tnesses. | was, infact instructed not to do
anything in the penalty phase by M. Henry.

9 Adm ttedly Elizabeth Jackson subsequently said that she
did not understand how her testinmony would have hel ped. However, her
evidentiary hearing testinony is unequivocally clear that she would
have been willing to cone and testify at M. Henry's penalty phase,
had trial counsel nerely told her how it would help.

10 In fact, psychiatrist Dr. Richard Dudley did interview
Martha G | bert, Carolyn Cason and Joseph Henry prior to his
testimony, and Dr. Jonathan Lipnman interviewed Martha Henry and
Joseph Henry prior to testifying at the evidentiary hearing.

However, as noted supra, neither expert was allowed to discuss,

except on limted proffer, their interviews with these individuals or
t he i npact on their opinions, even though the interviewes would have
been available at the tinme of the trial.
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(PCR. 1281). At thesanetine, Raticoff claimedto have subpoenaed t he
fam |y nmenbers over his client's wi shes. However, accordingtotheir
evi denti ary hearing testinony, none of |lay witnesses in fact received
such a subpoena. The Court files does not reflect that any such
subpoenas were in fact served. Raticoff didfile a praecipefor the
al | eged subpoenas, it was not filed until October 5, 1988, one day
before the penalty phase started. This delay in and of itself

constitutes ineffective assi stance. See Blancov. Singletary, 943 F. 2d

at 1501-02. "To save the difficult and time-consum ng task of
assenbling mtigationwtnesses until after thejury's verdict inthe
gui It phase al nost i nsures that witnesses will not be available.” See

al so Deat on v. Dugger, 635 So. 2d 4 (Fla. 1993), inwhich M. Deaton's

trial counsel was found ineffective for failing to investigate

mtigationevidenceuntil after the conclusionfor the guilt phase. !

Trial counsel testified that he filed a nmotion for non-
confidential expert evaluations for "a conpetency and insanity
eval uati on" under t he conpetency rul es about a nonth beforethetrial
(T. 487-488).12 Hetestifiedthat it was "not a fair question" for

counsel to ask if the conpetency eval uati ons of M. Henry by Dr.

1UTrial counsel testified that he did not hire an investigator
to assist with the guilt phase or penalty phase preparations.

2Def endant' s Motion for Appointnent of a Psychiatrist Per Fla.
R Crim P. 3.210 was filed on August 9, 1988. It was entered as
evi dence at the hearing as Defendant's Exhibit 11. Trial began on
Sept enber 15, 1988.
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Spencer and Dr. Ceros-Livingstonthat resulted fromhis notion were
"adequate forensic nental health evaluations for the purpose of
preparing a penalty phase"” (T. 489). Bothreports were marked for
identification and entered as court exhibits at the evidentiary
hearing.® Hetestifiedthat it was unfair "because at that point in
time | was not really preparing penalty phase per se, because ny client
prohi bited me frompreparing one” Id. Healsotestifiedthat asto
t he penalty phase, "I had no strategy” (T. 439). Yet, he further
testifiedthat the day before the penalty phase, he fil ed a praeci pe
for witnesses because he "was unconfortablew th the idea that we were
goi ng t hrough a deat h penal ty phase mtigation w thout putting on any
type of evidenceinorder totry tosave M. Henry'slife, inspite of
the fact that he didn't care whether | savedit or not" (T. 447-448).
He testifiedthat "I can't recall exactly what these wi t nesses were
goingtotestify to. M. Henry was aware of what they woul d say or
what they could say" (T. 452).

M. Raticoff specificallytestifiedthat he never intended to put
on any evidence of M. Henry's drug usage at the penalty phase:
Because t here was no evidence | coul d produce
t hat he had used drugs because M. Henry, up
until a report that | recently read, had
vehenent | y deni ed t hat he was under t he i nfl uence

of anything at the time that these events
occurred. He al ways mai ntai ned that he di d not

BAn exanple lifted fromthe August 28, 1988 report of Dr.
Cer os-Livingston provides a cogent taste of the quality and depth of
t hese drive-by evaluations based entirely on self-report and review
of the probable cause affidavit. At page three, her report states,
"When the psychol ogi st had finished reading the Probabl e Cause
Affidavit to M. Henry, he reported that he only said what he had
been instructed to say; not the truth.”
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doit. There was not mtigation because there

was not a client adm ttingthat he used drugs.

That makes it rather i npossi ble to present that

type of defense or that type of mtigation.
(T. 458). Infact, M. Raticoff went nuch further. Hetestifiedthat
al t hough he "had evi dence i n witness statenents and i n certai n evi dence
that caneintotrial, that there was all egedly or m ght |ikely be crack
cocaineinvolvedinM. Henry's actions...| would not go above and
beyond hi s wi shes and subpoena hi mand bri ng out that type of evi dence”
(T. 460). Trial counsel filed a praecipew th potential mtigation
wi t nesses t he day bef ore t he sentenci ng phase, although thereis no
evi dence t hat he ever subpoenaed anyone. And al t hough he never nmade
any effort toretain an expert for penalty phase purposes, a nonth
before the trial he got two conpet ency experts appoi nted, because, as
he testified, asatrial |awer on these first degree nmurder cases
"it's a cover your butt" (PCR 1279).

M. Raticoff al so knewthat the evi dence was that M. Henry was

a subst ance abuser and t hat crack cocai ne was probably i nvol ved i n t he
of fense, yet he never triedtoretain asubstance abuse expert. Dr.
Lipman testified that potential evidence of M. Henry's substance abuse
was avail able in 1988 and now t hrough forensic testing for drug
net abol i tes of the clothing M. Henry was wearing, of the Mller Lite
can, and of any sanpl es of bl ood, hair and nails that were taken from
M. Henry. The failure to obtain such forensic testing was deficient
performance that i s only magni fi ed by t he appar ent di sappearance of

sone of the evidenceintheintervening years. Wuat better | everageis

avai labletoan attorneywith arecalcitrant client than objective
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proof of the very facts regardi ng substance abuse that the client
denies? M. Raticoff'sfailuretoobtainforensictestingis another
aspect of the deficient performance that perneates this case. The
testing request ed by postconvi ction counsel shoul d be al |l owed to go
forward so as to additional |y support the al |l egati ons of defici ent
performance by trial counsel Bruce Raticoff.

When counsel i s aware, or shoul d have been aware of aclient's
ment al heal t h probl ens, reasonably effective representation requires
i nvestigation and presentati on of i ndependent expert nmental heal th

mtigationtestinony at the penalty phase. See, e.g., Rose v. State,

675 So. 2d 567, 572 (Fla. 1996) (findi ng deficient performance for
failingtoinvestigate client's nmental health background); State v.
M chael , 530 So. 2d 929, 930 (Fl a. 1988) (once counsel is on notice of
aclient's nental health problens, failuretoinvestigate by obtaining
i ndependent experts' opinions on applicability of statutory nental
health mtigating factors is "so unreasonable as to constitute
subst andard representation, the first prong of theStricklandtest");

O Callaghanv. State, 461 So. 2d 1354, 1355-56 (Fla. 1984)(failureto

conduct proper investigationintoclient's nental heal th background
when nental healthis at issueis relevant to claimof ineffective

assi stance of counsel); Perri v. State, 441 So. 2d 606, 609 (Fl a.

1983) (notice of mental problens "should be enough to trigger an
investigation as to whether the nental health condition of the
def endant was | ess than insanity but nore than the enpti ons of an
average man, whet her he suffered froma nental disturbance which

interfered w th, but didnot obviate, his know edge of ri ght and w ong"
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such that "he may still deserve sonme mtigation of his sentence").
Raticoff failed spectacularly in his duty toinvestigate M.
Henry's nental heal th probl ens. Faced with a confidential report from
Dr. Block Garfieldthat he did not feel was hel pful, there were several
opti ons whi ch a reasonabl e att orney shoul d have t aken t o devel op nent al
health m tigation. He could have followed upwith Dr. Bl ock Garfi el d,
supplied her with additional materi al s and arranged fam |y menber
interviews. O, as new counsel, he could have filed a notion
requesting an addi ti onal confidential nental health expert to eval uate
M. Henry.* Gventhelikely areas of concernarisingfromM. Henry's
drug history, inany event it woul d have been preferabl e to have an
eval uation perfornmed by a specialist inthe acute and chronic effects
of the type of drug history that M. Henry experienced. The fact is
that M. Raticoff didnofurther investigation but sinply gave up. As
a result, valuable nmental health evidence went undi scovered.
Raticoff ultimately clai med that his deci sion not to offer nental

heal t h evi dence based on Dr. Bl ock Garfield's report was strategic.

14 Raticoff clainmed to have requested conpetency eval uations
of M. Henry to offer an alternative viewpoint as to M. Henry's
mental condition. However, conpetency is entirely different from
m tigation, and the scope of a conpetency evaluation is vastly
different fromthat of a mtigation workup, as Dr. Block Garfield
testified. Raticoff's statements as to the reasons for his
requesti ng the conpetency evaluation were nore truthfully, as he
admtted "to cover his butt" rather than any neaningful strategy to
develop mtigation. It is noteworthy that Raticoff did not even
apparently know whether Dr. Ceros Livingston and Dr. Spencer were
psychol ogi sts or psychiatrists, so his understanding of their reports
and work was |limted in the extreme. He utterly failed to provide
t he conpetency experts with any of the information in his possession
concerning M. Henry's substance abuse history, intoxication around
the time of the offense, or famly history.
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However, no tactical notive can be ascribed to an attorney whose
onm ssi ons are based on i gnorance. Strategic choices nade after | ess
t han conpl ete i nvestigation are reasonabl e only to t he extent t hat
reasonabl e professional judgnment supports the limtations on

investigation. Wggins at 2539, citing Strickland, 466 U. S. at 690-

691.

Inadditionto hanpering his ability to nake strategi c deci si ons,
[Raticoff's] failuretoinvestigateclearly affected hisabilityto
conpetently advise [M. Henry] regardi ng the meaning of mtigation
evi dence and the availability of possiblemtigationstrategies. |dat
1228. 13 By the sane token, Raticoff's failuretoinvestigate neant that
M. Henry's waiver of mtigation was not knowi ng, intelligent and
voluntary. This claimis on all points controlled by the Florida

Suprene Court's opinion inDeaton v. Dugger, 635 So. 2d 4 (Fl a. 1994),

and the Eleventh Circuit Court of Appeals' decision in Blanco v.
Singletary, 943 F. 2d 1477 (11th Cir. 1991). InDeaton, the Florida
Suprene Court addressed an identical situation arising out of anot her
Browar d County capi tal case, where Judge Moe found that trial counsel
rendered prejudicially deficient performanceinfailingtoinvestigate
potential mtigating evidence, thereby rendering Jason Deaton's
purported "wai ver" invalid. The Court affirned Judge Me's granti ng of
relief:

Inthis case, thetrial judge foundthat Deaton
had wai ved theright totestify andtheright to

13 The record is clear that M. Henry's alleged waiver was
limted to Dr. Block Garfield' s report and did not consist of a
wai ver of any and all nental health mtigation.
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call witnesses to present evidenceinmtigation,
but concl uded that, because his counsel failedto
adequately investigate mtigation, Deaton's
wai ver of those rights was not know ng,
voluntary, and intelligent. The rights to
testify and to call witnesses are fundanent al
ri ghts under our state and federal constitutions.
Al t hough we have heldthat atrial court need not
necessarily conduct a Faretta type inquiry in
determ ning the validity of any wai ver of those
rights to present mtigatingevidence, clearly,
the record nust support a finding that such a
wai ver was know ngly, voluntarily, and
intelligently made.

Deat on, 635 So. 2d at 8. Because "cl ear evi dence was present ed t hat
def ense counsel did not properly investigate and prepare for the
penalty phase proceeding[,] . . . counsel's shortcom ngs were
sufficiently serious to have deprived Deaton of areliablepenalty
phase proceeding."” 1dat 8-9. Moreover, because "evi dence present ed
inthe rule 3.850 evidentiary hearing establishedthat a nunber of
mtigating circunstances existed,"” Id. at 8, counsel' s failureto
adequately i nvestigate "was prejudicial.” 1d. at 9. In a case where
thereis atotal waiver of mtigation, the focus of the |l egal anal ysis
turns to the adequacy of that waiver and whet her counsel fully

investigated. Deaton; Blancov. Singletary, 943 F. 2d 1477 (11th Cir.

1991). Adefendant cannot wai ve his right to present evi dence he does
not know about or does not understand is mtigating.

M. Henry's caseis alsoonpoint withBlancov. Singletary, 943

F. 2d 1477 (11th Cir. 1991). |In Blanco, counsel did nothing to
i nvestigate for the penalty phase until after the guilt phase. Wile
the attorneys testifiedthat "Bl anco i ndi cat ed he di d not want any

evi dence of fered on his behalf, . . . [c]ounsel essentially acqui esced
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in Blanco's defeati smw thout know ng what evi dence Bl anco was

foregoi ng. Counsel couldtherefore not have advi sed Bl anco fully as to
t he consequences of hi s choice not to put on any mtigation evidence."

Id. at 1501 (enphasi s added). |In addressingthe State's argunent and
trial counsel's testinony that M. Blanco's fam |y woul d al | egedl y not
cooperat e duri ng that four day period betweenthe guilt and penalty
phase, the Eleventh Circuit wote:

However, counsel had approximately five
nmont hs to prepare for trial. Counsel apparently
did not personally seek out any w tnesses
specifically for sentencing prior totrial.

Bl anco's counsel needed to talk to the
W t nesses suggested by Bl anco, det erm ne whet her
t hey coul d provi de hel pful testi nony, and seek
| eads on ot her possi bl e wi tnesses. Fromwhat we
can determ ne, this was not done prior totrial.
Oncetrial started, counsel weretoo hurriedto
do an adequate job. To savethe difficult and
ti me-consum ng task of assenbling mtigation
w tnesses until after the guilt phase al npost
i nsures that witnesses will not be avail able. No
adequat e i nvestigati on was conducted in this
case.

Id. at 1501-02 (enphasis added).
The Bl anco court al so addressed t he i ssue of whet her an attorney
faced with a client who does not want m tigation presented can sinply

defer to the client's wi shes:

The state further contends that Bl anco
instructed his attorneys not tocall any famly
menbers or acquai ntances totestify. However,
this court has held that a defendant's desires
not to present mtigating evidence do not
term nate counsel s’ responsibilities duringthe
sent enci ng phase of a death penalty trial: "The
reason | awers may not blindly foll ow such
commands i s t hat al t hough t he deci si on whet her to
use such evidenceis for theclient, thelawer
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must first eval uate potential avenues and advi se
the client of those offering potential nerit."

Id. at 1502 (enphasi s added) (citingThonpsonv. Wi nwight, 787 F. 2d

1447, 1451 (11th Cr. 1986)). The Court further wote that "[d]uring
the precise period when Blanco's |lawers finally got around to
preparing his penalty phase case, Bl anco was noti ceabl y nor e nor ose and
irrational. Counsel therefore had a greater obligationtoinvestigate
and anal yze avai l abl e mtigating evidence." Bl anco, 977 F. 2d at 1502.
The Court concl uded:
The ul ti mat e deci si on t hat was reached not
to call wtnesses was not a result of
i nvestigation and eval uati on, but was i nst ead
primarily a result of counsels' eagerness to
| atch onto Bl anco' s statenents that he di d not
want any witnesses called. Indeed, this case
poi nts up t he addi ti onal danger of waiting until
after a guilty verdict to prepare a case in
mtigation of the death penalty: Attorneys risk
that both they and their client will mentally
throwin the towel and | ose the will power to
prepare a convincing case in favor of alife
sent ence.
I d. at 1503 (enphasi s added). |In summary, trial counsel's performnmance
at the penalty phase of M. Henry's trial was deficient. Raticoff
failed to conduct constitutionally adequate investigation into
potential mitigation evidence, whichinturn hanpered his abilityto
make strategi c choi ces duringthe penalty phase and to conpetently
advi se his client duringthose proceedi ngs. Because M. Henry di d not
recei ve conpetent advice, he was not able to nake a knowi ng,
intelligent and voluntary waiver of mtigation.
M. Henry can prove bot h defici ent perfornmance and prejudi ce at

afull and fair evidentiary hearing. Mich of M. Henry's cl ai mof
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i neffective assistance of trial counsel rests on the failure to
i nvestigate and present mtigationthat was avail able. Floridalaw
does not require that M. Henry establish the existence of mtigating

ci rcunst ances beyond a reasonabl e doubt. N bert v. State, 574 So. 2d

1059, 1062 (Fl a. 1991) ("when a reasonabl e quant umof uncontroverted
evidence of amtigatingcircunstanceis presented, thetrial court
must find that the mtigating circunmstance has been proved").
Counsel in a capital case has a duty to conduct a "requisite,
diligent investigation" into his client's background for potenti al

mtigationevidence. Wllians v. Taylor, 120 S. Ct. 1495, 1524 (2000).

See also ld. at 1515 ("trial counsel didnot fulfill their obligation
t o conduct a t horough investigation of the defendant's background").
Both the record of M. Henry's penal ty phase and t he evi dence present ed
at his evidentiary hearing reveal trial counsel Raticoff made a "I ess
t han conpl ete i nvesti gation” and that his om ssions were the result of
either no strategic decisionat all, or by a "strategi c deci si on" that
was i tsel f unreasonabl e, bei ng based on i nadequat e i nvestigati on. As
aresult, counsel's performance was deficient, withregardto both
nmental health evidence and other mtigation evidence.

As coul d have been denonstrated at the evidentiary hearingif the
experts had been allowed to testify, all of this statutory and non-
statutory mtigation, including substantial nental health mtigation,
was avail able at thetime of M. Henry's trial had counsel chosento
investigateit. There was no strategic or tactical notive for failing
toinvestigatethis mtigation and any deci sion not to do so was not

itself based on reasonabl e i nvestigation. Despitetherestrictions
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pl aced on evi denti ary devel opnent by the | ower court, the first prong

of the Strickland test has been concl usively established.

C. Prej udi ce

I n order to denonstrate prejudice, M. Henry nust show t hat
"[T]here is a reasonable probability that, but for counsel's
unprof essional errors, theresult of the proceedi ng woul d have been
different. Areasonable probabilityis aprobability sufficient to
underm ne confidence inthe outcone.” Strickland, 466 U.S. at 694. In

M. Henry's case, the prejudiceis apparent. See Wllians v. Tayl or,

120 S. Ct. 1495 (2000), i n which the Suprenme Court granted rel i ef based
on i neffective assistance of counsel because " . . . the graphic
descriptionof [M. Henry's] childhood, filled w th abuse and privation

m ght wel |l have i nfluenced the jury's appraisal of his noral

culpability.” WIlliams v. Taylor, 120 S. Ct. 1495 at 1515.

A proper analysis of prejudice entails an eval uation of the
totality of available mtigation-- boththat adduced at trial and the
evi dence presented at the evidentiary hearing. 1d. at 1515. "Events
that result in a person succunbing to the passions or frailties
i nherent in the human condition necessarily constitute valid mtigation
under the Constitution and nust be consi dered by t he sentenci ng court."”

Cheshirev. State, 568 So. 2d 908, 912 (Fla. 1990) (citingLockett v.

Chio, 438 U. S. 586 (1978)). Mreover, "[n]itigatingevidence. . . may
alter thejury' s selectionof penalty, evenif it does not underm ne or
rebut the prosecution' s deatheligibility case." WIllians, 120S. C.
at 1516.

The evi dence of M. Henry's cognitive inpairments, substance abuse
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and background, filled as it was with poverty, abuse, negl ect and
trauma, denonstrates:

[ T] he ki nd of troubl ed history [the United
St at es Suprene Court] ha[s] declared rel evant to
assessing a defendant' s noral cul pability, Penry
v. Lynaugh, 429 U.S. 302, 319106 L. Ed 2d 256,
109 S.Ct. 2034 (1989). (Evidence about the
def endant ' s background and character is rel evant
because of the belief, long held by this society,
t hat def endants who conmit crimnal acts that are
attri but abl e to a di sadvant aged background . . .
may be | ess cul pabl e t han def endant s who have no
such excuse).

W ggins, 123 S.Ct at 2542.

Here, as in Waqggins, the nature and extent of M. Henry's
chi | dhood privations are such that t hey shoul d have been presentedto
the jury. As in Wqggins, while it may have been strategically
def ensi bl e to focus onthe nental healthissues, "the two sentencing
strategi es are not nmutual ly exclusive" 1d at 2542. Furthernore, as
not ed supra, the thoroughinvestigation of asocial history would have
hel ped t o support the testinony of any nental health expert who was
retained to eval uate M. Henry for penalty phase purposes. |In M.
Henry's case, neither avenue was take.

Had t esti nony of the type that Drs. Dudl ey, Hyde, G own and Li pnan
wer e prepared to present at the hearing been presentedtothe jury,
thereis areasonabl e probability that the outcome woul d have been
di fferent. M. Henry was prevented from denonstrating at the
evidentiary hearing the plethora of statutory and nonstatutory
mtigationthat was avail able had trial counsel only investigatedit.
Neither thetrial court nor the jury woul d have been free toignorethe

evi dence of mtigation presented by M. Henry at the evidentiary
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hearing, had it been presented at trial. Nibert v. State, 574 So. 2d

1059, 1062 (Fla. 1991) ("when a reasonabl e quant umof uncontroverted
evi dence of amtigatingcircunstanceis presented, thetrial court
must find that the mtigating circunstance has been proved").

As denponstratedinthe profferedreports of his experts at the
hearing, M. Henry can showat afull and fair hearing the conpelling
and credi bl e evi dence t hat he suffers fromneuropsychol ogi cal deficits
and chroni c substance abuse, and that these factors support the
statutory nental health mtigating factors. He can show that he
suffered a |ifetine of poverty, exposure to violence, abuse and
negl ect, as wel |l as pervasi ve substance abuse. Counsel's failureto
i nvestigate and present this evidence, bothtothejury andto his
expert, as well as his failure to followup Dr. Block Garfield's
screening with a full workup of nental health mtigation, was the
direct cause of M. Henry's jury recomrendati on of death.

I n cases such as M. Henry's, where trial counsel failed to
present avail abl e substantial mtigation, this Court has granted rel i ef
despi te t he presence of nunerous aggravati ng circunst ances. See Rose
v. State, 675 So. 2d 567 (Fla. 1996) (prejudice established"[i]n]light
of the substantial mtigating evidenceidentifiedat the hearing bel ow
as conpared to the sparseness of the evidence actual |y presented [ at

t he penalty phase]"); Hildw n v. Dugger, 654 So. 2d 107 (Fl a. 1995)

(prej udi ce established by "substantial mtigating evidence"); Phillips
v. State, 608 So. 2d 778, 783 (Fl a. 1992) (prejudice established by
"strong nental mtigation" which was "essentially unrebutted")

In M. Henry's case, "counsel's error[s] had a pervasive effect,
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alteringtheentire evidentiary picture at [the penalty phase]."” Coss

v. Lackwanna County District Attorney, 204 F. 3d 453, 463 (3d Cir.

2000). That the jury and judge recei ved a whol |y i naccur at e portrayal
of M. Henry's lifeis established by a conparisonof thetrial court's
sent enci ng order wi th what i s nowknown. And even wi thout the evidence
presented at the evidentiary hearing, the jury failedtoreturn a
unani nous verdict in favor of death.!* Wen postconviction counsel is
abl e t o denonstrate t hrough expert testinony "that it islikelythat a
jury woul d have been persuaded to recommend a penalty other than
death,” this Court should bear inmndthat "it is peculiarlywthin
the province of the jury to sift through the evidence, assess the
credibility of the witnesses, and det erm ne whi ch evi dence i s t he nost

persuasi ve" See Coney v. State, 845 So. 2d 120, 131-132 (Fl a. 2003).

Had the jury in M. Henry's case "been confronted with th[e]
consi derabl e mtigating evidence, thereis areasonabl e probability

that it woul d have returnedwith adifferent sentence."” W.aggi ns v.

Smith, 123 S. Ct. 2527, 2543 (2003).

Thi s Court has not hesitated to determ ne that a capital defendant
recei ved i neffective assi stance of counsel despite the presentation of
sone nmitigation at the time of trial, particularly when the tri al
courts in those cases found no mtigationto exist, asis the case

here. See, e.qg., Statev. Lara, 581 So. 2d 1288 (Fl a. 1991), i n which

the Court affirned a Dade circuit court's grant of penalty phase reli ef

14 The jury recomended death in the two cases by votes
eight (8) to four (4) and by nine (9) to three (3).
2666- 2667) .
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to a capital defendant where t he def endant presented at an evi denti ary
hearing evidence that, as the State conceded in that case, was
"quantitatively and qualitatively superior tothat presented by def ense
counsel at the penalty phase.” 1d. at 1290. Prejudice has clearly
been shown.

M. Henry was il | -served by the representati on of Bruce Rati coff
duringthetrial. "It is not just that the defense presented on[ M.
Henry' s] behal f at t he sent enci ng phase was i neffective, rather, [ M.
Henry' s] counsel did not present any neani ngful mtigation evi dence at
t he sentenci ng phase because he was not prepared due to his | ack of
know edge and under st andi ng of t he sent enci ng phase of a capital case.
This total | ack of preparation, investigation and understandi ng of
sent enci ng caused counsel ' s defi ci ent perfornmance and extrene prej udi ce
to [M. Henry]" Hanblin at 24.

The evi dence t hat was avail abl e to be presented at M. Henry's
hearing is identical to that which established prejudice inthese
cases, and M. Henry is simlarly entitled to relief under the

standards set forth in Strickland and Wllians and reiterated in

W ggi ns and Hanblin. This Court should  returnthe casetocircuit
court for a full and fair evidentiary hearing.

Trial counsel's attenpt to "cover his butt"” only served to despoil
the intent of Lockett. Hi s was not a reasonable justification for

utterly failing to nmeet the requirenents of Stri ckl and, nowarti cul at ed

t hrough W ggins, both of which Constitutionalize standards for
performance of death penalty counsel that have beenin pl ace since

1980. Waggins nakes it clear that trial counsel cannot abandon a
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strategy beforeinvestigatingit. "Strategic choices nade after |ess
t han conpl ete i nvesti gati on are reasonabl e preci sely to t he extent that
reasonabl e professional judgnments support the limtations on

investigation.”™ Waqagins, citingStricklandv. Washi ngton, 466 U.S., at

690-691. As in Wqggins, trial counsel for M. Henry was not in a
position to make a reasonable strategic choice because the
i nvestigation supporting his choi ce was unreasonable. In M. Henry's
case, "counsel abandoned [ his] investigation of the [defendant’ s]
backgr ound havi ng acqui red only rudi nent ary knowl edge of his history
froma narrow set of sources." ld.
d. The | ower court's denial of M. Henry 's
not i on for bl ood and cl ot hi ng anal ysi s was
a viol ati on of due process and deprived M.
Henry of a full and fair hearing
The | ower Court rejected M. Henry's contention that he was
i ntoxicated at thetine of thecrinme. The presence of intoxication at
the time of the offense, along with the intertw ned issue of
def endant ' s chroni ¢ subst ance abuse, has rel evance for both the guilt
phase and penal ty phase of a capital nmurder prosecution. M. Henry's
expert neur ophar macol ogi st, Dr. Lipman, testifiedon proffer at the
evidentiary hearing that it would be possible to test bl ood and
cl ot hi ng and ot her evi dence for the presence of drug resi dues. (T.
802-815). The |l ower court ultimately denied M. Henry's notion for
forensic testing of certainitens in evidence and/or retained by the
Broward County Sheriff's Ofice (PCR 1708-1782). This action by the

| ower court deprived M. Henry of due process and a full and fair

evidentiary hearing.

a7



On June 28, 2001 and again on July 23, 2001 M. Henry filed
notions requesting that the | ower court order forensic testing of
evi dence taken fromM . Henry at thetine of his capital trial (PCR
1452, 1516, 1533).

The first notion antici pated that unless the testing was al | owed,
M. Henry's experts woul d not be abl e to give conpl ete testinony and
that M Henry woul d not be abl e t o present evi dence t hat woul d assi st
himin proving the allegations in his 3.850 nmotion related to
i nt oxi cati on and substance abuse. |n other words, failure by the court
toallowthe testing woul d pl ace a significant roadbl ock i nthe avenue
of a full and fair evidentiary hearing:

An underlyingissueis M. Henry's use of
crack cocaine at the time of the offense. M.
Henry anti ci pat es presenting evi dence t hat M.
Henry was under the i nfl uence of crack cocai ne at
the tinme of the crine, which, inter alia, would
support the existence of statutory and non
statutory mtigating circunstances.

M. Henry has retai ned Dr. Jonat han J.
Li pman, a forensic neuropharnacol ogist, to
present testinony at the evidentiary hearingin
this regard. Dr. Li pman has i ndi cated to counsel
t hat he needs to exam ne bl ood taken fromM .
Henry at the tine of his arrest and cl ot hi ng he
wore at the time of the offense, in order to
search for the presence of drugs and net abolites
i ndi cating drug use at the ti ne of the of fense.

The testing procedures will not consune
the entire sanpl e of either bl ood or cl ot hi ng.
See Attachnment A

Failure to all ow such testing would
deprive M. Henry of his rights to a full and
fair hearing and his rights under the Sixth,
Ei ght h and Fourteent h Amendnents to the United
States Constitution and the corresponding
provi sions of the Florida Constitution.
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(PCR. 1452-1453) .

The second notion was filed only after an exam nation of the
evidenceinthe Oerk's of fice determ ned that pursuant to an af fidavit
of defense expert neuropharmacol ogi st Dr. Jonathan Li pman filed with
t he June 28, 2001 notion noted supra, the only itemavail abl e for
testimony for nmetabolites of drugs consunmed by M. Henry was at ee-
shirt taken fromM. Henry on the day of his arrest by the Broward
Sheriff's forensic unit and tested at the tinme of trial for the
presence of accel erants. This tee-shirt was State Exhi bit #105 at t he
trial and was in the possession of the Clerk.?®

M. Henry's pre-evidentiary hearing renewed notion for forensic
testing al so noted that the State had represented at a July 9, 2001
hearing inthe case that all the physical evidence not i n possessi on of
t he Cl erk had been destroyed despite the absence of any destruction
orders regardi ng the physical evidencein M. Henry's case havi ng bei ng
providedinthe prior publicrecords litigation by either the Broward
County Sheriff's O fice or the Deerfield Beach Police.

One ot her inportant itemof testabl e physical evidence that had
been narked for identificationat trial didstill exist. AMIler Lite
beer can that police reports described as havi ng been nodifiedto be

used as a crack cocaine pipe (6H). % It was found by the Stateinthe

The State's August 1, 2001 response correctly noted that the
M. Henry's shoes were also in the possession of the Clerk.

16 Unfortunately, based on counsel's in-person inventory on
Sept enber 24, 2001, it appears that the Broward Sheriff |ost or
destroyed nunmerous other vital sources of potential forensic evidence
including M. Henry's pants, undershorts and socks (5E); skin from
his index finger (5R); and fingernail scrapings, saliva swab, head
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possessi on of BCSOand al | owed to be i nventoried by M. Henry's counsel
on Sept enber 24, 2001, sone seven weeks after the concl usi on of the
evi denti ary heari ng. The only itens avail abl e for forensic testing
for the presence of drugs nowinclude only M. Henry's T-shirt, shoes,
andthe Mller Litecan. Dr. Liprmantestifiedthat he woul d have had
the can analyzed as part of the process of formng his
neur ophar macol ogi cal opinion. (T. 757). As notedsupra, Dr. Lipnman
expl ai ned on proffer during the evidentiary hearing the basi c protocol
for forensic testing for the presence of netabolites of drugs. He
explained to the State Attorney that the testing would be for the
presence of drugs and t hat t he age of the evidencein M. Henry's case
woul d not preclude such testing.

At the evidentiary hearing, to supplement his pre-trial affidavit
requesting forensictesting, Dr. Lipmantestifiedthat an anal ysis of
the clothing and the beer can would assist himin form ng and
supporting an expert neuropharmacol ogi cal opinion concerning
intoxicationat thetine of the offenseand mtigation (if he had been
allowedtosotestify). (T. 757). Trial counsel Raticoff was well
awar e of the can's exi stence duringthetrial because he questi oned an
of ficer about the attenpted fingerprinting of the can (R 2198).
Raticoff's failureto pursue forensic testing of the clothingand can
prior tothetrial is additional support for afinding of deficient
performance. It was i nmpossible for himto knowthe results of the

testing wthout having the tests done.

hair sanples (5U).
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I nthe O der denyi ng postconvictionrelief, thelower court found

t hat :

[DJuring the four days of extensive testinony at

t he evidenti ary hearings, there was no testinony

presented that M. Henry was i ntoxi cated at the

time of the crinme. No one observed M. Henry

i ngesting drugs at thetinme of the crine; noone

testified with any credibility about having

observed M. Henry i ngesting drugs inthe days

before the crinme was comnm tted.
(PCR. 1642). Trial counsel notedinhistestinonythat he did have
i nformati on i ndi cating possibleintoxication (PCR 1261-1265, 1305).
Infact, as noted at the hearing, the notion for confidential expert
t hat was fil ed by predecessor counsel Sidney Sol onmon was predicatedin
part on a allegation of intoxication at the tinme of the offense.
Obt ai ni ng obj ective scientific testing of the presence of illegal drugs
or their metabolites could hardly be nore relevant in this context.

e. M. Henry di d not make a knowi ng i ntelligent and vol untary
wai ver of the right to present mtigation

The | ower court di d not nake findi ngs as to whet her M. Henry's
wai ver of mtigation was knowi ng, intelligent and voluntary. Had M.
Henry's experts been allowedtotestify astotheir findings, none of
whi ch were i nvestigated by trial counsel, the record woul d be cl ear
t hat t here was substanti al and conpelling mtigation, the existence of
which M. Henry was unaware because of his counsel's deficient
performance. Thus therecordis inconplete- thisissue needs to be
revisited once full evidentiary devel opnent has been granted.

The State objectedto M. Henry's attenpts to question Raticoff
astothevalidity of the waiver of mtigation. The State's stated

rati onal e was that "the Fl ori da Suprene Court has al ready found a valid
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wai ver of mtigationinthis case". This|ower court sustainedthe

objection. In fact, as the Lewi s case nakes plain, the i ssue of
whet her there is a valid wai ver must be revi sited, once the findings of
Dr. Crown, Dr. Dudl ey, Dr. Hyde and Dr. Li pran are properly before the
| ower Court. In light of the fact that there were a nunber of
m tigating circunstances whi ch exi sted but were not present ed because
counsel did not properly prepare for the penalty phase proceedi ng,
counsel ' s errors were serious enough 'to have deprived [ M. Henry] of
areliablepenalty phase.' Raticoff failedtoinformM. Henry that
t he exi stence of his brain damge, psychiatricillness and cocai ne
psychosi s at the tinme of the of fense constituted conpelling mtigation,
because, unli ke post conviction counsel, he did not investigate themand
di d not di scover them Therefore, since M. Henry was unawar e t hat
these mtigating circunstances exi sted, his wai ver of mtigation was
not knowi ng, intelligent and voluntary. "By virtue of defense counsel's
failure to adequately prepare for the penalty phase, [M. Henry's]
wai ver of mtigation was not know ng, intelligent and voluntary."
Lewis at 1112. This Court was conpl et el y unawar e of t he exi st ence of
these mtigatingcircunstances whenit found M. Henry's wai ver to be
vol untary. Therefore, once a proper evidentiary hearingis held bel ow,

this i ssue nust be readdressed.

f. The | ower court inmproperly prevented M. Henry from
enquiring into nmental heal th and subst ance abuse probl ens of
trial counsel at the tinme of M. Henry's trial.

Raticoff's blinders as to M. Henry's substance abuse and

intoxicationat thetime of the offense were |l argely sel f-inposed.
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Counsel for M. Henry attenpted to introduceintothe record evi dence
of trial counsel's own admtted problens with cocai ne abuse and
subst ance abuse whi ch | ead t o hi s suspensi on fromthe Fl ori da Bar for
atime. The order of the Court finding that it was strategically
sensel ess to pursue an i ntoxi cati on def ense when M. Henry di d not
admt to perpetratingthe acts he was subsequent!ly convicted of is an
attempt by the |l ower court to fornul ate an excuse defense for M.
Rati coff's deficient performance ininvestigation, use of experts and
choi ce of defense.

The | ower court's findingis an abuse of di scretion propped up by
the lower court's failureto allowevidence castinglight onthelikely
personal reasons for trial counsel Raticoff’'s reluctanceto delveinto
t he substance abuse area during his preparation of the case.
Conceal ment fromothers that oneis anillegal substance abuser and
addi ct i sthe very earmark of the di sease. The court's findingthat
"Rati cof f had no concrete evidence that M. Henry suffered fromeither
chronic or acute drug abuse"” ignores the reality that Raticoff's
defici ent perfornmance was the very reason that trial counsel had such
a paucity of proof.

Rul e 3-7. 13 of the Rul es regul ati ng the Fl ori da Bar provi de t hat
at t orneys who are i ncapabl e of practicing | awbecause of nental ill ness
or incapacity will be reclassifiedas inactive nenbers of the Bar and

t hus prevented formpracticing | aw. 1’ After undersigned counsel | earned

7 Thi s provision applies whether the attorney has been formally
adj udi cated insane or nentally inconpetent or hospitalized under the
Florida Mental Health Act
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that trial counsel had been pl aced ontheinactivelist pursuant to
Rul e 3-7.13 on June 11, 1998, M. Henry incorporatedthe fact intohis
pl eadi ngs and request ed a heari ng based on the all egati onthat M.
Rati cof f had been i ncapabl e of practicing | aw and was i ncapabl e of
offering effectiverepresentationto M. Henry at all stages of his
capital trial.
An evidentiary hearing was not granted on this claim

At the evidentiary hearing, thelower court sustainedthe State's
obj ectionto questions addressedtotrial counsel about whet her he had
ever been di agnosed with any mental illness or suffered from any
subst ance abuse di sorder at thetime of M. Henry's 1988 trial (PCR
1285-1291). After the State objectedto their adm ssion, counsel for
M. Henry proffered Defense Exhi bits Nand O, portions of therecord

fromState of Floridav. Ronnie Wllians, acapital trial inwhichM.

Rati coff represented M. WIllians (PCR 1290). The record excerpts
reveal that in 1996 M. Raticoff placed his own psychi atri st onthe
st and duri ng t he proceedi ngs and t he psychiatrist thentestifiedthat
M. Raticoff suffered froma major mental disorder 1d. After M.
Raticoff testified at the evidentiary hearing that he took "a vol untary
inactivity" fromthe Fl ori da Bar fromFebruary 1998 until|l August of
1999, the Court sustained the State's obj ections to any questi ons about
why M. Raticoff was i nactive (PCR 1288). Counsel for M. Henry
subm ts t hat evi dence and testi nony concerni ng whet her M. Rati coff
suffered fromeither a nmajor nental disorder or substance abuse
di sorder at thetinme of M. Henry'strial isrelevant and naterial to

his performance as counsel for M. Henry.
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It al nost goes wi t hout sayi ng that maj or nental disorders are
general ly not |ike colds. They do not | ast a week or two and t hen
cl ear up. Major nental disorders arelifetinme problens that at best
have t o be managed wi t h medi cati on and i ntervention to be controll ed.
Soneone who suffers froma nmaj or nental disorder that i s undi agnosed or
untreated or self-nmedicated i s not a person that anyone woul d want
representing themina capital nmurder case. Denial that a probl em
exi sts i s an earmark of substance abuse di sorders, and counsel for M.
Henry suggests that an attorney suffering froma naj or nental di sorder
ismchlesslikelytoexplorenental disordersinaclient, including
subst ance dependency as a defense or as nmitigation, thanonewhois
not . 18 Thi s Court shouldreturnthis casetocircuit court for a
full andfair hearingtorequire M. Raticoff to answer for the record
guesti ons about hi s nental health and substance abuse at the ti ne of
M. Henry's trial. This was required by Judge Schapirointhe Broward

County capital postconviction hearinginState of Floridav. M chael

George Bruno, Case No. 86-11892, after the State granted i munity to

M. Bruno's trial counsel, Craig Stella, following M. Stella's
deci si on upon advi ce of counsel toinvoke his Fifth Arendnent rights
during di scovery depositions. Afull and fair hearing requires that

M. Henry be given the same opportunity.

18" The essential feature of Substance abuse is a nml adaptive
pattern of substance use manifested by recurrent and significant
adverse consequences related to the repeated use of substances. They
may be repeated failure to fulfill major role obligations, repeated
use in situations in which it is physically hazardous, multiple |egal
probl ems, and recurrent social and interpersonal problens.”

Di agnostic and Statistical Mwnual of Mental Disorders, 4th Edition,
American Psychiatric Association, 1994, at 182.
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g. The | ower court's findings of fact are
erroneous and are not borne out by the
record
The | ower court made findi ngs of fact agai nst several w tnesses
present ed by M. Henry, whi ch were neither borne out by the record nor
fell within the self inposed stricture of the court's attenpted
restrictionof the hearingtomatters relatingto deficient perfornance
only.® (PCR1641-1642). First of all, the court found that Raticoff's
performance was not deficient for failingto discover M. Henry's brain
damage, psychiatric probl enms and substance abuse history. The Court
states that Raticoff "spoke with M. Henry and al so sone fam |y nenbers
and peopl e who knew M. Henry" This is not borne out by the testinony
of the fam |y nmenbers and others who testified at the evidentiary
heari ng.
The | ower court found the testinony of Martha G | bert Henry, Joe
Henry, Carolyn Fort Cason, and Elizabeth Kyle was not credible.
However, the Court's anal ysis of these witnesses' credibilityis
sinply not germane to the i ssue of Raticoff's deficient performance.
Fi ndings of credibility as to the factual matters of M. Henry's

chi | dhood abuse and drug history are for the trier of fact.?® That

19 As noted by M. Henry supra, it is logistically inpossible
to attenpt to dissect out individual data of evidence and ascri be
t hem as supporting either the deficient performance or the prejudice
prong of the Strickland test for ineffective assistance of trial
counsel .

20l n addition the lower court found that Martha G | bert Henry
was "self serving" and "not supported by other credible evidence"
These findings are irrelevant and not borne out by the record. M
Gl bert's testinony about her brother's possession of marijuana does
not help her in any way and cannot be self serving. The fact that
nobody el se apparently saw the marijuana is irrelevant. Frequently
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means the trial court and the jury. The i ssue here was not so nmuch
whet her Rati coff chose to put on these wi tnesses or not, it was whet her
he f ol | owed up on what they had to say. M. Raticoff didnot testify
t hat he had i ntervi ewed t hese wi t nesses and found t hat t hey were so
i ncredi bl e that they should not be put on the wi tness stand at M.
Henry's trial. He did not even get that far, because he never
i nvesti gated what they had t o say about M. Henry's |life and so never
followed up with appropriate expert evaluation. It isthe existence of
t hese wi t ness' testinony, not any weighingastoits credibility that
shoul d have put Raticoff on notice. The issue of whether the wi tnesses
shoul d have testifiedis separate and di stinct, afact which the |l ower
court overl ooked. %!

The Court's credibility findings aretotallyirrelevant tothe
i nstant proceedi ngs. The Second Di strict Court of Appeal s observed
that while "atrial court's determnations of credibility are af forded
great wei ght by areview ng court "the focus of a court's determ nation
shoul d be "whet her the nature of the evidence is such that areasonabl e

jury may have believed it" Light v. State, 796 So. 2d 610 (Fl a. 2d DCA

2001). This Court should viewwith cautionatrial judge' s capacityto
determinethecredibility of awi tness ina postconvictionnotion,

especially ininstances such as this, whenthe issueis not whether the

fam |y menbers renenber occurrences that nobody el se wi tnesses or
remenbered. Again the issue here is not whether the triers of fact
woul d have believed Ms. Henry, but whether Raticoff should have been
put on notice of M. Henry's nental health issues.

21'The | ower court did not find these witnesses testinony as to
their names, ages and relationships with M. Henry to be incredible.
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trial court believes the evidence but whet her it shoul d have pronpt ed
proper investigation by trial counsel.

The sane rational e appliesto the | ower court's findings that
statenents made by Dr. Hyde and Dr. Li pman were not credi ble.?? The
guestion is not whet her the judge "believes the evi dence presented as
opposed to contradi ctory evidence ... but whet her the nature of the
evi dence i s such that a reasonabl e jury m ght have believedit" Light,
706 So 2d at 610. This is especially true, given the instant
ci rcunstances i n which the court precluded Dr. Hyde and Dr. Li pman from
testifying as to their forensic findings resulting fromtheir
eval uati ons of M. Henry. The | ower court shoul d not have nade a
detailed credibility finding onany of M. Henry's expert w tnesses
given the artificial strictures it placed on their testinony.??

The court's findingthat "[t]he inconsistenciesin M. Henry's

varied statenents to the police were attributedto his being forcedto

22The court found that Dr. Hyde's opinion that M. Henry was
nore truthful in his description of his drug use with Dr. Hyde than
any of the psychol ogists who evaluated himat trial was "neither
credi bl e nor helpful™ (PCR 1604). The |ower court also found that
Dr. Lipman was "incredible” as to his opinion concerning the "reasons
for the | ess than honorable discharge fromthe mlitary".

23 Mor eover, the |ower court's credibility findings as to the
testimony of Raticoff are an abuse of discretion. |In fact, had
counsel for M. Henry been allowed to put on the avail abl e evi dence
M. Raticoff's credibility would have been conpletely destroyed. Not
only was counsel precluded from asking Raticoff about his psychiatric
and substance abuse di sorders, but counsel was not afforded the
opportunity to show that Raticoff knew very little about, inter alia,

the signs of brain damage and psychiatric illness, the rel evance of
the DSM 11l and other related nental health issues that the standard
of practice in 1988 dictated any reasonabl e counsel involved in
capital litigation should have been aware of. See Testinony of

Robert Norgard at T. 389-390.
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make up a story or sleep deprivation, not to the use of drugs or
al cohol " is directly contradicted by therecord. Duringthe pre-trial
noti ons hearing, Raticoff hinself, addressing the Court, says that "if
you take the testi nony of the State as a whol e t hat no one knows when
M. Henry | ast sl ept, whet her he was under the i nfl uence of drugs . .
." (R 510) (enphasi s added). And as State Attorney Satz poi nt ed out
duringthetrial, during argunment about redacti on of ataped police
interviewwi th M. Henry which Rati coff cl ai med i ncluded only "sone
di scussion by M. Henry [of] drug use inthe past, although he deni es
usi ng any drugs inthisinstance" (R 1758), M Henry actual |l y says,
"I1"dliketo say sonething elsethough, andit's inreference of the
fewquestions t hat you asked about crack, pot, al cohol, and | was usi ng
t he night of theincident, | don't drink, | snoke pot every now and
t hen and occasionally | do -- | snmoke crack” (R 1761-62).
Even gi ven t hi s adm ssi on, which Raticoff fought to keep fromthe
jury that found M. Henry guilty and recommended t hat he be sent enced
to death, Raticoff failedtoretain a substance abuse expert or any
expert except regardi ng conpetency, and totally failed to pursue
critical forensictestingof hisclient's clothing, the beer can, or
his client's blood, hair or nail sanples for positive proof of
subst ance abuse. Neither did he pursue an investigation of drug use or
anyt hi ng el se through M. Henry's fam |y nenbers. Thereis not aniota
of evidence onthis recordthat Raticoff didanythingtoinvestigate or
prepare an i nt oxi cati on def ense, a def ense whi ch post convi cti on counsel
proposes was t he only credi bl e defense availableto M. Raticoff.

The Court's findingthat "Raticoff had no reasonto believe or to
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suspect that M. Henry suffered fromthe effects of chronic or acute
subst ance abuse, nental illness"” (PCR 1638) is clearly erroneous and
isdirectly contradicted by evidence i ntroduced as well as Raticoff's
testinmony at the evidentiary hearing. Prior counsel Sol onon's notion
for an expert explicitly noted "Defendant's drug addi ction, state of
i ntoxication are rel evant to t he behavi or on t he date of the charged
of fense" as Rati cof f acknow edged by readi ngthe notionintothe record
at the evidentiary hearing. Transcript of 10/18/00 at p.20.2* Raticoff
testified that his reviewof the case file did give hi mreason to
bel i eve t hat drug abuse was sonet hi ng t hat he needed to address in hi s
preparation of the case. Transcript of 10/18/ 00 at 33.% Hi s position
was t hat he was ethically obligatedto not i nvesti gate addi cti on and
i nt oxi cati on once his client denied the addi cti on and deni ed t hat
i ntoxi cation was a defense (PCR 1261). He further acknow edged t hat
t here was deposition testinmony fromat | east three witnesses t hat
i ndicated that M. Henry was usi ng drugs i ncl udi ng crack cocai ne (PCR
1261-1265). And Raticoff admtted on cross that he believed that M.
Henry was i nvol ved in drugs and that was a notivation in the case
(PCR. 1305).

Ot her thanuttering the magic word of credibility, the court's
concl usi ons are not borne out by the record. None of the evidentiary
bases on whi ch t he nental health experts grounded their opinionsis

"inadm ssi bl e hearsay.” See 8 90.704, Fla. Stat.; EHrHARDT, FLOR DA

24See Attachment A.
25See Attachment A.
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Evoene, 8 704.1 (2000 Ed.) ("Under section 90.704, an expert may rely
on facts or data that have not been admtted, or are not even
adm ssi bl e when t hose underlying facts are of “a type reasonably relied
on by experts inthe subject to support the opini ons expressed.
Experts may rely upon hearsay informng their opinionsif that kind of
hearsay i s relied upon duringthe practice of the experts thensel ves
when not in court").

Mor eover, the | ower court's anal ysisis not only m spl aced, but
al socontrary tothe self i nposed strictures i nposed by the court on
hol ding the hearing only on the deficient performance prong of

Strickland. The fact that the |l ower court felt the need to nake

credibility findings astothe factual testinony offered by the | ay
wi tnesses i s a perfect exanpl e of the absurd strictures the court put
around counsel for M. Henry.

By maki ng credi bility findi ngs agai nst t he exi stence of these | ay
Wi t nesses' testinmony, thelower court didwhat it vowed not todo - to
eval uat e prej udi ce rat her than deficient performance. The | ower court
cannot have it both ways.

ARGUNVENT | |

THE LOVWER CAURN' NS SMWSMHRROBROUS OF ALL OTHER

The | ower court entered an Order Requiring An Evidentiary Hearing
On Portions of ClaimXXXVIIl (38) on March 13, 2000, sumrari |y denyi ng
M. Henry's Rul e 3. 850 noti on wi t hout an evidentiary hearingw th the
exception of a portion of oneclaim (PCR 1069-1109). The | ower court
al so entered an order denyi ng M. Henry's Amended/ Successi ve Motion for

Postconviction Relief, which included a claim concerning the
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applicability of Rngv. Arizona, 536 U.S. 584 (2002) (which the court

denied onthe nmerits) as wel |l as a Ei ght h Amendnent cl ai mconcer ni ng
| et hal injection (whichthe court foundto be procedurally barred)
(PCR. 1783-1785). 2
M . Henry's sentencing didnot conport with the requirenents of

Ri ng and t he Si xt h Anendnent because t he findi ngs of fact nade by this
Court went beyond any findings reached by the jury in determ ning
guilt. The penalty phase comrenced on October 6, 1988, at the
commencenent of the penalty phase, thetrial court gave the fol |l ow ng
instruction to the jury:

Ladi es and gent | enen of the jury, you have found

t he def endant, Robert Lavern Henry, guilty of

murder inthe first degree as charged in Count |

and Il of the indictment. The punishnment for

thiscrimeis either deathor Iifeinprisonnment

wi t hout possibility of parole for twenty five

years. The final decision as to what puni shrment

shal | be i nposed rests sol ely withthe Judge of

this Court. However, thelawrequires that you,

the jury render to the Court an advi sory sent ence

as t o what puni shment shoul d be i nposed upon t he

def endant .
(R 2625). Follow ngthe penalty phase, duringwhichtrial counsel
present ed no statutory or non statutory nental health mtigation and
m ni mal ot her non statutory mtigation, the trial court further

instructed the jury:

26The use of lethal injection as a method of execution
constitutes cruel and/or unusual punishnment under the United States
and Florida Constitutions. See Deborah W Denno, Wen Legi sl atures
Del egate Death: The Troubling Paradox Behind State Uses of
El ectrocution and Lethal Injection and What it Says About Us, 63 OHI O
ST. L.J. 63 (2002). M. Henry requested an evidentiary hearing on
this claim which had never before been heard in circuit court.
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Ladi es and gentl enen of the jury, it i s now
your duty to advise this Court as to what
puni shnment shoul d be i nposed upon t he def endant
for hiscrinmes of nurder inthe first degree. As
you have been tol d, the final decision as to what
puni shment should be inposed 1is the
responsi bility of the Judge. However it is your
duty tofollowthe lawthat will nowbe given by
t he Court and render to the Court an advi sory
sentence based upon your determ nation as to
whet her sufficient aggravati ng circunstances
exist tojustify inmposition of the death penalty
and whet her sufficient mtigating circunstances
exi st to outwei gh any aggravati ng ci rcunst ances
found to exist.

Your advi sory sentence shoul d be based upon
t he evi dence t hat you have heard whil e trying the
guilt or innocence of the defendant

The aggravating circunstances t hat you may
consider arelimtedtoany of the foll ow ng t hat
wer e est abl i shed by t he evidence and the State
has t he burden of provingthe evidence of such
circunstances and that they outweigh any
mtigating factors beyond a reasonabl e doubt:

1. The defendant has been previously
convi cted of another capital offense or of a
fel ony i nvol ving the use or threat of violenceto
sone person; the crines of murder inthe first
degree is a capital felony.

2. The crinme for which the defendant isto
be sent enced was conmmi tted whi |l e he was engaged
in the comm ssion of the crinme of arson.

3. The crinme for which the defendant isto

be sent enced was committed for the purpose of
avoiding or preventing a l|lawful arrest or
ef fecting an escape from cust ody

4. The cri me of which the defendant isto
be sentenced is for financial gain.

5. The crinme for which the defendant isto
be sentenced was especially w cked, evil
atroci ous or cruel.

| n order that you nmi ght better understand

and be guided concerning the neaning of
aggravating circunmstance (5) the Court hereby
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instructs you that what is intended to be
i ncl uded i n t he category hei nous, atroci ous and
cruel are those crinmes where the actual
conmm ssi on of the capital fel ony was acconpani ed
by such additional acts as to set the crine
out side the normof capital felonies.

The consci encel ess or pitiless crinme which
i s unnecessarily tortuoustothe victim Heinous
means extrenmely w cked or shockingly evil.
At roci ous means outrageously w cked and evi | .
Cruel nmeans designedto inflict ahigh degree of
painwithutter indifferenceto or even enj oynent
of the suffering of others.

6. The crime for which the defendant is
about to be sentenced was comm tted inacold,
cal cul at ed and prenedi t at ed manner w t hout any
pretense of |egal or noral justification.

| n order that you m ght better understand
and be gui ded concerni ng t he manner you shoul d
consi der t he enuner at ed aggravating
ci rcunst ances, this Court hereby instructs you
t hat t he aggravati ng circunstances specifiedin
t hese instructions are exclusive.

* * *

Should vyou find sufficient aggravating
ci rcunmst ances do exi st it woul d be your duty to
det erm ne whet her mtigating circunstances exi st
t hat outwei gh the aggravati ng circunstances.

(R 558-2660). The Court then stated that:

(R 2662).

Each aggravati ng ci rcunst ance nust be est abl i shed
beyond a reasonabl e doubt before it may be
consi dered by youin arriving at your deci sion.

| f one or nore aggravating ci rcunstances are
est abl i shed, you shoul d consi der all the evi dence
tending to establish one or nore mtigating
ci rcunst ances and gi ve t hat evi dence such wei ght
as you feel it should receive inreaching your
conclusion as to the sentence that you feel
shoul d be i nposed.
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The jury returned an advisory verdict recomrendi ng a death
sentence by a vote of 8-4 on Count | and 9-3 on Count Il. Despite the
conpl et e absence of any evi dence supporting statutory or non statutory
nmental health mtigating circunstances, and mni mal evi dence presented
supporting other mtigating circunstances three jurors voted agai nst
t he deat h sentence on Count Il and four jurors on Count I. It is thus
entirely plausiblethat the jurors who votedfor lifefailedtofind
t he aggravating circunstances were sufficient to merit the death
sentence. Furthernore, eventhe jurors who voted for death may have
based t heir concl usi ons upon the findi ng of one of the aggravati ng
ci rcunst ances rat her than both. Inanyevent, thejury's 8-4 and 9-3
vot es est abl i sh beyond r easonabl e doubt t hat no unani nous jury fi ndi ng
was ever made in M. Henry's penalty phase of the facts that rendered
himeligible for a death sentence under Florida |Iaw.

The sent enci ng heari ng was hel d on Novenber 7, 1988. On that day,
thetrial court enteredits sentencing order which reads in pertinent
part:

The Court has carefully and conscientiously

conpliedwth the provisions of section 921.941

sub 3 and finds fromthe evidence of the trial

and sentencing procedures that the foll ow ng

aggravati ng ci rcunst ances have been proven beyond

a reasonabl e doubt.
(R 2696) (enphasi s added). The Court then |listed the aggravati ng
circunmstances it found, nanely, during the course of a robbery;
avoi ding or preventing |awful arrest; pecuniary gain; heinous,

atrocious, or cruel ; cold, calculated and preneditated. Only after

enteringitsfindingsintotherecorddidthis Court i npose the death
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sentence (R 2703).
On direct appeal this Court noted that

. .thetrial court found as aggravating factors
t hat t he nurders had been comm tted during the
cour se of robbery and arson, to avoi d or prevent
arrest, for pecuniary gain, and in a cold,
cal cul at ed and prenedi t at ed manner and t hat t hey
wer e heinous, atrocious, or cruel

Henry v. State, 586 So. 2d 1033, 1037 (Fla. 1991).

The opinion did not refer to the fact that each of the jury
reconmendat i ons was | ess t han unani nous. Thus this Court's anal ysi s was
predi cated sol el y on the judge's findingrather than any finding by the
jury.

M . Henry acknow edges that this Court has i ssued opinionsin

Bott oson v. Moore, 833 So. 2d 693 (Fl a. 2002) andKi ng v. More, 831

So. 2d 143 (Fl a. 2002), and nuner ous subsequent cases, whi ch address
the applicability of Ring to the Florida sentencing statute.
The lawstrongly favors full evidentiary hearings in capital post
convi ction cases, especially where a claimis grounded in factual as
opposedto |l egal matters. "Becausethetrial court deniedthe notion
wi t hout an evidentiary hearing...our reviewis |limtedto determning
whet her t he noti on concl usi vel y shows whet her [M. Henry] isentitled

tonorelief." Gorhamv. State, 521 So. 2d 1067, 1069 (Fla. 1988).

See also LeDuc v. State, 415 So. 2d 721, 722 (Fla. 1982).

Sonme fact based clainms in post convictionlitigationcanonly be

consi dered after an evidentiary hearing, Heiney v. State, 558 So. 2d

398, 400 (Fla. 1990). Holland v. State, 503 So. 2d 1250, 1252-3 ( Fl a.

1987). "Acceptingthe allegations . . .at face val ue, as we nust for
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pur poses of this appeal, they are sufficient torequire an evidentiary

heari ng", Lightbourne v. Dugger, 549 So. 2d 1364, 1365 (Fl a 1989). M.

Henry's case is such a case.

Under Rule 3.850 and this Court's well settled precedent, a
postconvi ction novant is entitledto evidentiary hearing unless the
notion andthe files and the records i nthe case concl usively showt hat
the prisoner isentitledtonorelief", FlaR Cim P. 3.850. Fla.
R. Crim P. 3.850 (c)(6) describes the pl eadi ng requi renents under the
rul es, nanely "a brief statenment of the facts (and ot her condi tions)
reliedoninsupport of the motion.” And as is describedinFla. R
Crim P 3.850(d), "[i]f the motion, files and records in the case
concl usively showthe prisoner isentitledtonorelief, the notion
shal | be denied wi thout a hearing." (enphasis added).

As to the sufficiency of the pl eadi ngs of Brady viol ati ons by the
state and/or ineffectiveness of trial counsel, M. Henry has net the
burden under Fla. R Cim P. 3.850. As noted by this Court, "[while
t he post convi ction def endant has t he burden of pl eadi ng a sufficient
factual basis for relief, an evidentiary hearingis presuned necessary
absent a concl usive denonstration that the defendant is entitledto no

relief". Gaskinv. State, 737 So. 2d 509 (Fla. 1999). The rul e was

never intended to becone a hi ndrance to obtaining a hearing or to
permt thetrial court toresolve disputedissuesinasumary fashion.
ILd. All but one of M. Henry's clains bel owwere denied wi thout a
heari ng based on fi ndi ngs of alleged procedural bars, inadequate
pl eadi ng, refutation by the record, or lack of nerit.

Several agenci es have cl ai ned exenpti ons whi ch have not been
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tested throughin canerainspection. M. Henry renews his objections
to the lower court's ruling denying M. Henry's notion to conpel
suppl enental public records material s request ed by hi mpursuant to Fl a.
R Crim P. 3.852.

M. Henry's trial counsel, Bruce Raticoff never supplied
undersi gned counsel with M. Henry's trial file. The Florida
Legi sl ature recogni zed t he i nportance of passing M. Henry'strial file
to coll ateral counsel whenit adopted Fl orida Statute, Chapter 27.51,
the Florida Legislature stated:

The public defender shall then forward all

original files on the matter to the capital

col l ateral representative, retaining such copies

for his files as may be desired.
Fl ori da Statutes, Chapter 27.51(5)(a).
This Court has recognized that the litigation file of a capital
def endant bel ongs to the accused and not to his representative. Kight
v. Dugger, 574 So. 2d 1066 (Fl a. 1990). No hearing was allowed onthis
i ssue despite affidavits fil ed by CCRC concerning efforts over many
years toobtainthefile (PCR 1135-1158). The failure by tri al
counsel to preserve the file deprived M. Henry the effective
assi stance of counsel and is a violation of due process under the
Ei ght h and Fourteenth Amendnents to the United States Constitution.

Brady requi res di scl osure of evidence whi ch i npeaches the State's
case or whi ch may excul pate t he accused "where the evidence is materi al
toeither guilt or punishnment." This was a circunstantial case. The
State's failure to di scl ose evi dence concer ni ng ot her suspects renders

atrial fundanentally unfair. Brady v. Maryland, 373 U. S. 83 (1963).
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In M. Henry's case, the State had nateri al excul patory evi dence
that it failedto disclosetothe defense. The state had information
supporting M. Henry's initial, exculpatory version of events
suggesting that i ndividuals other than M. Henry were i nvol ved in the
events occurring at doth Wrld. M. Henry mai ntainedthat others were
i nvolved. See ClaimV at PCR 617-624.

The State wi t hhel d material excul patory material arising froma
pol ygraph test adm ni stered to potential w tness Leroyal Rowell.
Rowel | was |isted as a state wi tness, but was never calledtotestify.

Either the State fail ed to di scl ose the contents of the pol ygraph
interviewtotrial counsel, or counsel was i neffective for failingto
present it.

The jury was given the follow ng instruction regarding the
pecuni ary gai n aggravating factor:

The crinme for which the defendant is to be
sentenced was commtted for financial gain.

(R 2658). ThisinstructionviolatesEspinosav. Florida, 112 S. Ct.

2926 (1992); Stringer v. Black, 112 S. Ct. 1130 (1992); Sochor v.

Florida, 112 S. . 2114 (1992); Maynard v. Cartwri ght, 108 S. . 1853

(1988), and t he Ei ghth and Fourteenth Avendnments. The jury instruction
failedto givethe jury neani ngful gui dance as to what was necessary to
find this aggravating factor present. The failure of trial and
appel | at e counsel to properly raisethisissue denied M. Henry the
effective assistance of counsel.

To wai ve any ri ght guarant eed by the United States Constitution

t he def endant nmust be abl e to nake a "knowi ng and intelligent" wai ver
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of theserights. M. Henry was i ncapabl e of maki ng any such wai ver.

M ncey v. Arizona, 437 U.S. 385 (1978); Mrandav. Arizona, 384 U. S.

436 (1966). M. Henry's rights were viol at ed when t he police, inorder
to obtain statements statement, exploited M. Henry's nental
disabilities stemm ng fromorgani c brai n danage and crack cocai ne
addi cti on and wi t hdrawal at thetine of his arrest, and hisinability
to make a knowi ng and voluntary wai ver of his rights. Had this
i nformati on been presented at trial, the statenments woul d have been
suppressed. M. Henry was not all owed t o present evi dence concerni ng
this claim See ClaimI|X at PCR. 632-636.

Inpresentingits casetothejury, the Staterelied heavily on
gruesone, cunul ative and irrel evant phot ographs. Nearly one third of
t he St at e' s exhi bits were phot ographs. The phot ogr aphs depi ct ed bl ood
spl atter, bl oody, burnt bodi es, and t he cl ot hi ng one of the victins had
been weari ng. Defense counsel objectedtothe mgjority of these being
admttedinto evidence (R 116, 1132, 1191, 1202, 1212). To the extent
counsel conceded adm ssi bility of the gruesone, curul ati ve phot ogr aphs
published tothe jury duringthe testinony of nunerous wi t nesses, he
rendered i neffective assi stance. No strategic or tactical purpose can
be ascri bed to such a concessi on, and M. Henry was t hus prej udi ced.

Deerfiel d Beach police officers arrested M. Henry on Novenber 3,
1987. Hi s arrest was al | egedl y based on t he st at enment of a victi mthat
she saw hi mi mredi atel y before she was hit. However, she di d not see
who hit her. See ClaimXl at PCR638-640. Although a valid warrant
generally is a necessary predicate to arrest, a warrant is not

necessary for arrest made i n a public place when properly attai ned
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probabl e cause exi sts to bel i eve t he def endant has conm tted a fel ony.

Carroll v. United States, 267 U. S. 132, 45 S.Ct. 280 (1925). M.

Henry' s warrant| ess arrest was not predi cat ed upon probabl e cause. In
M. Henry's case, the arresting officer had no reasonabl y trustworthy
i nformati on of facts and circunstances that woul d permt a reasonabl e
belief that M. Henry had commtted this crime. M. Therm dor's
statenents are unreliabl e for purposes of establishing probabl e cause.
She never stated that she sawM . Henry hit her or doused her with a
liquid. M. Henry, until the police broke hisw |l and coerced him
mai ntai ned t hat others wereinthe store at the tinme of the robbery and
hom ci des. At an evidentiary hearing M. Henry woul d have been ableto
establ i sh that the Novenber 3, 1987 arrest affidavit subm tted by Sgt.
Roy Ander son and Det ecti ve Davi d Kenny, whi ch was unchal | enged by tri al
counsel Raticoff pre-trial or at thetrial, was brought forthwith
onm ssions that were omtted with reckl ess disregard for the truth,
i ncluding but not limtedtotheidentificationof M. Henry as the

assailant. See Franks v. Del aware, 438 U.S. 154 (1978).

The danger that M. Henry's co-sentencer m stakenly believed t hat
mer cy coul d not be consideredis greater thanin other cases. Inthe
prosecutor's argunent tothe jury on sentencing, hetoldthe jury not
to consider nercy (R 1048). The jury was al sotoldto consider that
t he Bi bl e favors the deat h penalty and t o consi der ot her i nappropriate
factors in reaching their verdict (R 1045-49).

The trial court instructedthe jury duringthe guilt/innocence
phase, "It is the judge's job to determ ne what a proper sentence woul d

be if the defendant is guilty." (R 2517). Inits penalty phase
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instructions, the court repeatedly told M. Henry'sjurythat it'srole
was nmerely "advisory,"” andthat it was only to make a "recommendat i on"
tothe court for sentencing. (See e.qg. R 647, 2517, 2627, 2620,
2657, 2666, 2649, 2650, 2878, 2878, 2881, 2882).In Florida the
jury is aco-sentencer. Espinosav. Florida, 112 S. Ct. 2926 (1992).

Thi s court has characterizedthe jury as a "co-sentencer.”™ Johnson v.

Singletary, 612 So. 2d 575 (Fla. 1993). This brief statenent of the

| awwas i nsufficient toexplainthe jury's actual rol e, and any sense
of responsibility in inposing death was vitiated by the constant
repetitionof itsroleas "advisory" and returning a "reconmendati on”
tothe court. M. Henry's jury was never toldit was a co-sentencer,
and its sense of responsibility insentencing M. Henry to death was
t hus di m ni shed inviolationof the Ei ghth Amendnment to the United

States Constitution. Caldwell v. Mssissippi, 472 U S. 320 (1985).

To the extent that defense counsel failed to object to these
repeat ed viol ati ons, he rendered prejudicially deficient assi stance.

Strickl and.

During voir dire, the prosecutor repeatedly asked prospective
jurors if they couldvote for a sentence of death, followthe | aw, and
base their decisions onthe facts (R 668-69, 687, 690-91, 786-87, 944-
45). Trial counsel asked the venire if they coul d deci de the case
wi t hout regard to synpathy, wi thout differentiating between the
guil t/innocence and penal ty phase (R 708), and asked ajuror if she
coul d suspend "any personal enotional prejudice, bias, et. cetera" in
eval uating the appropriate penalty (R 718).

During the guilt/innocence phase of M. Henry's trial, thejury
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was properly instructedthat it woul d be i nproper to consi der nercy or
synpat hy for the defendant during their deliberations (R 2515, 2517).
Def ense counsel requested, andthetrial court denied, instructions
that would have instructed the jury that nercy is a proper
consi deration during penalty phase deli berations (R 2889, 2891).
Consequently, M. Henry's jury was never instructed on one of the
pr oper consi derations upon which a recomendation of |ife may be based.

See Alvord v. State, 322 So. 2d 533, 540 (Fla. 1975). Failureto

i nformthe jury of the change in the consideration of nercy i nproperly
left themwi th theinmpressionthat nercy coul d not be consideredin
determ ni ng an appropriate sentence.

The jury in M. Henry's case was i nstructed that they could find
as an aggravating factor that the nurder was conmtted for the purpose
of financial gain (R 2879). Inits sentencing order, thetrial court
sai d:

This circumstance i s applicable as it appears
pecuni ary gai n was t he predom nant notive for

t hese nurders, although this goal could have
apparently been easily achieved w thout the
def endant resortingtoinjuring or burning either

of the victins. Accordingtothe store records,
the defendant was believed to have taken
$1,262.92 in cash as a result of this offense.
(R 2907).

This Court has held that in order for this aggravator to be
applicable, it nust be shown to exi st beyond a reasonabl e doubt . Scul |
v. State, 533 So. 2d 1137, 1142 (Fla. 1988). M. Henry'sjuryrelied
upon an i nproper aggravating factor inarrivingat its reconmendati on

of death. The trial court erroneously found this aggravating
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circunstance to exist, and applied an erroneous standard of proof.

Trial counsel's ineffectiveness renderedinvalid any purported
wai ver elicited fromM. Henry. Prior tocomencenent of the penalty
phase and wi thout M. Henry's presence in court, defense counsel
i nformed t he Court that M. Henry di d not want any witnesses calledto
present mtigating evidence (R 2548-49). Trial counsel then inforned
t he court and prosecutor that he had "subpoenaed, in spite of ny
client's wishes, certain witnesses that | feel nm ght present sone
evi dence that may work in mtigation al so, although not statutorily
(sic) circunstances, but other circunstances that coul d be consi dered
by the jury."” (R 2548). He went ontoexplain, "it's not desiredto
seek rul es to showcause and force themto cone in here,"” and provi de
t he prosecutor with a confidential psychol ogi cal report, which he felt
shoul d not go into evidence (R 2548-49).

Here, because of counsel's deficient performance nental
eval uati ons of M. Henry's nmental probl ens and their inpact upon i ssues
at trial were not conduct ed and this conpel | i ng evi dence coul d not be
presented to the Jury. Counsel could have also attacked the
aggravati ng ci rcunstances. Counsel alsofailedto present tothe Jury
therenorse felt by M. Henry, docunented inthe coments by police
interrogators. The prejudiceto M. Henry resulting fromcounsel's
deficient performance is clear. The trial court found only one
statutory mtigating factor and one non-statutory mtigating factor,
yet nyriad mtigating factors existed and coul d have been consi der ed.
Trial Counsel failedtochallengethe presence of aggravating factors

or advocat e agai nst themin|light of narrow ng constructions by vari ous
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courts, and specifically conceded aggravating factors (R 2645, 2649,
2651.) Addi tional ly, counsel stated that

There's no doubt at all inthis case that what
occurred was hei nous, atrocious, and cruel.

(R 1074-6). Trial counsel for M. Henry repeated this statenent.
Concessi on of these el enents actually bol stered the State's case.
Counsel, in essence, conceded t hat deat h was appropriate wi thout his
client's consent. The duty of counsel incapital caseistoneutralize
t he aggravating circunstances and present mtigation. Starr v.
Lockhart, 23 F. 3d 1280 (8th Cir. 1994). M. Henry's trial counsel
failed to do either of these tasks.

M. Henry was convicted of robbery, which was aggravated by
carryi ng a deadl y weapon; arson, whi ch was aggravated by carrying a
deadl y weapon; and two counts of first degree nurder (R 2531). The
jury was instructed on the "prior violent felony" aggravating
ci rcunst ance:

(One, t he def endant has been previ ously convi ct ed

of another capital offense or of a felony

i nvol ving the use of threat or violenceto sone

person. The crinme of nurder inthe first degree

is a capital felony.
(R 2658). Thetrial court didnot findthe existence of the "prior
viol ent felony" aggravating factor. (R 2906-12).

The jury was al soinstructed onthe "felony nurder” aggravati ng
ci rcunst ance:

Two, the crinme for whichthe defendant is to be
sent enced was conm tted whi |l e he was engaged i n

the comm ssion of the crinme of arson.

(R 2658). Counsel for M. Henry objectedto this instruction (R
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2580). Thetrial court found the existence of the "fel ony murder”
aggravating factor (R 2907). The jury's deliberation was obvi ously

tai nted by the unconstitutional and vague i nstructi on. See Sochor v.

Florida, 112 S. . 2114 (1992). The use of the underlying felonies as
an aggravating factor rendered t he aggravator "illusory" inviolation

of Stringer v. Black, 112 S. C. 1130 (1992). The jury was instructed

regardi ng an automati c statutory aggravating circunstance, and M.
Henry t hus entered t he penal ty phase al ready eligi ble for the death
penal ty, whereas other simlarly (or worse) situated petitioners would
not .

The deat h penalty inthis case was predi cated upon an unrel i abl e
automatic finding of astatutory aggravating circunstance -- the very
fel ony nurder finding that formed the basis for conviction. The
prosecutor, inhis closingargunment, eventoldthejury that thisthe
aggravating circunstance nust be automatically applied:

[ TIhe first circunmstance that 1'dlike you
to consider, and | submt to you based on the
testimony and the evidence, this aggravati ng
ci rcunst ance has been proven beyond a reasonabl e
doubt. . .

[ Tl he first aggravating circunstance deal s
wi t h whet her t here has been a previ ous convi ction
for anot her capital felony, and | subnit to you
that thereisinthis case because there are two
counts of first degree nurder. .

[ Y] ou can t ake t he mur der of Janet Ther ni dor
and consi der that as a previous conviction on
Count | when you' re taki ng about the first degree
murder of Phyllis Harris, and then, when you
consi der your recomrendati on for Count Il which
isthefirst degree murder of Janet Therm dor,
you can take i nto consi derationthe first degree
murder of Phyllis Harris in considering your
recomrendati on as to Count |1, the first degree
mur der of Janet Therm dor. :

[ TI here' s no question that that aggravating
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ci rcunst ance has been proven beyond a r easonabl e
doubt .

(R 2627-29).
Thi s Court has held that all of the aggravators exi sted beyond a

reasonabl e doubt. Henry v. State, 613 So. 2d 429 (Fla. 1993); and

Henry v. State, 586 So. 2d 1033 (Fla. 1991). In sentencing M. Henry
todeath, thetrial court found the aggravati ng factor of avoi di ng
arrest (R 2907). However, the jury instructions regarding this
aggravat or did not includethis Court'slimtingconstructionof this
aggravating circunstanceinfindingthis factor. See (R 2658). As a

result, this aggravating factor was broadly applied, see Espi nosa v.

Florida, 112 S. Ct. 2926 (1992) and failed to genuinely narrowthe
cl ass of persons eligiblefor the death sentence. M. Henry's death
sentence was inposed in violation of the Eighth and Fourteenth
Amendnents tothe United States Constitution. The failure of trial or
appellate counsel to raise this issue is a denial of effective
assi stance of counsel. Relief is warranted.

Judicial instructions at M. Henry's capital penalty phase
requiredthat the jury i npose death unless nmtigation was not only
produced by M. Henry, but also unless M. Henry proved that the
nm tigation he provi ded out wei ghed and over cane t he aggravati on. The
trial court then enpl oyed the sane standard i n sentencing M. Henry to

death. See Zeigler v. Dugger, 524 So. 2d 419 (Fla. 1988)(trial court

is presuned to apply thelawin accord with manner in which jury was
instructed). This standard obviously shiftedthe burdento M. Henry

to establish that |ife was the appropriate sentence and limted
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consideration of mtigating evidenceto only those factors proven
sufficient to outwei ghthe aggravation. The instructions gavethe jury
i naccur at e and m sl eadi ng i nformat i on r egar di ng who bor e t he bur den of
proof as to whether a death recommendati on shoul d be returned.
Counsel "s failure to object tothe clearly erroneous instructions was
deficient performance.

Trial counsel objectedtothe jury beinginstructedonthe "cold,
cal cul ated and preneditated" aggravator (R 2587). Counsel ' s
obj ecti ons were overrul ed (R 2588). The factsinthis case do not
support the el enents for the cold, cal cul ating, and preneditated (CCP)

aggravating factor. Jacksonv. State, 648 So. 2d 85, 89 (Fla. 1994).

At thetime of the crime M. Henry was in the m ddl e of a four day
cocai ne odyssey and i f he was i nvolved inthisincident his actions
coul d not be adequately | abeled as the product of "cool and calm
reflection” but would nore properly terned as "an act pronpted by
enotional frenzy, panic, or afit of rage.” Dueto his extended and
near i nci dent substance abuse M. Henry coul d not and di d not have t he
nment al capacity to formthe hei ghtened preneditationrequiredfor this
aggravating factor. Further, the state's theory was that M. Henry had
used weapons of opportunity |lying around the store which support
nei t her the el enent of cal cul ati on nor preneditation. The | ower court
failedto all owevi dence to be present by expert testinony to negate
t he el ements of CCP. This Court should al |l owevi denti ary devel opnent
t hat counsel fail edto adequately advocate these i ssues, resultingin
M. Henry failing toreceive effective assi stance of counsel under the

Si xth Amendnment of the United States Constitution. Strickl and.
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Fl ori da' s capital sentenci ng schene denies M. Henry his right to
due process of | aw, and constitutes cruel and unusual punishnent onits
face and as applied. Florida's death penalty statute is
constitutional only tothe extent that it prevents arbitrary i nposition
of the death penalty and narrows application of the penalty to the

wor st of fenders. See Profitt v. Florida, 428 U. S. 242 (1976). The

Florida death penalty statute, however, fails to nmeet these
constitutional guarantees, and therefore viol ates the E ght h Anrendnent

tothe United States Constitution. Richnondv. Lewis, 113 S . 528

(1992).
Thi s Court has consi stently held that "doubling" of aggravati ng

circunstancesisinproper. See Richardsonyv. State, 437 So. 2d 1091

(Fla. 1983). This Court has clearly statedthat it isinpermssibleto
find bot h the aggravating ci rcunstance of i nthe course of a burglary
and f or t he purpose of financial gai n when the circunstances supporti ng

the two are the same. Richardson, 437 So. 2d at 1094. This i ssue

i nvol ves fundanental error. No contenporaneous obj ection rul e need be
applied, nor is any applicabletothis sentencing-order-based claim
However, counsel for M. Henry objected to the trial court's
i nstruction regardi ng t he doubl i ng of aggravati ng ci rcunst ances but t he
judge overrul ed t he obj ection (R 2580). Noinstructions were givento
the Jury that prevented it fromdoublingthe "duringthe conm ssion of
a felony" aggravating circunstance with the "pecuniary gain"
aggravating circunstance.

The jury was i nstructed on the "during the comm ssi on of a fel ony"

aggravating circunstance as it relatedto arson (R 2658). The judge
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in his sentencing order specifically noted that he found the
ci rcunst ance based on M. Henry's al |l eged statenent that he had j ust
robbed the store (R 2907). The jury was instructed on the "pecuniary
gai n" aggravating circunstance (R 2658). The judge in his sentencing
order specifically notedthat he found the circunstance because "t he
Def endant was bel i eved t o have taken $1, 262.92 i n cash.” (R 2907).
The judge rel i ed upon bot h of these aggravating factors inreaching a
sentence of death.

Thi s type of "doubling” is unconstitutional; it renders a capital
sent enci ng proceedi ng fundanental |y unreliable and unfair. It also
results inunconstitutionally overbroad application of aggravati ng

circunst ances, Godfrey v. Georgia, 446 U. S. 420 (1980), andfails to

genui nely narrowt he cl ass of persons eligiblefor death. The result
is an inproper capital sentence.

M. Henry's penal ty phase jury was giventhe foll owi nginstruction
regardi ng t he "previous conviction of aviolent fel ony" aggravati ng
ci rcunst ance:

(One, t he def endant has been previ ously convi ct ed
of another capital offense or of a felony
i nvol ving the use of threat or violenceto sone
person. The crime of nurder inthe first degree
is a capital felony.
(R 2658). Thetrial court didnot findthe existence of the "prior
viol ent felony" aggravating factor. (R 2906-12). Not only was t here
no evidence or facts to support this instruction it was al so vague.

This unconstitutional instruction violates the Eighth and

Fourt eent h Amendnent tothe United States Constitution. Espinosa v.

Florida, 112 S. Ct. 2926 (1992); Stringer v. Black, 112 S. C. 1130
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(1992); Sochor v. Florida, 112 S. Ct. 2114 (1992); Maynard v.

Cartwight, 108 S. Ct. 1853 (1988). InFloridathe Juryis a sentencer

and nust be properly instructed. Johnsonv. Singletary, 612 So. 2d 575

(Fla. 1993).

The failure of counsel to object or propose any alternative
instructions denied M. Henry of effective assi stance of counsel . It
fails to definethe el ements of the aggravating factor whichthe jury
must find beyond a reasonabl e doubt.

Even t hough Juror Rosa Hal facre believed death shoul d be an
automatic penalty sheremainedonthejury (R 659-60). This court

shoul d consi der this fundanental error. Floydv. State, 90 So. 2d 105

(Fla. 1956).

The jury in M. Henry's case was repeatedly instructed by t he
judge or told by the prosecution not to consi der synpathy (R 674, 707,
746-7, 814, 835, 945, 2865). Counsel for M. Henry fail ed to object.
Counsel for M. Henry did propose that the jury be instructed on mercy
but the Court refusedtheinstruction (R 2605). The sentencers' role
inthe penalty phase is to eval uate the circunstances of the crinme and
t he character of the of fender before deci di ng whet her death i s an

appropriate puni shnment. Eddi ngs v. Okl ahoma, 455 U. S. 104 (1982);

Lockett v. Ohio, 438 U. S. 586, 98 S. Ct. 2954 (1978). Mercy and/ or

synpat hy which arises fromthe evidence is a proper considerati
The accused has aright to be present at all stages of thetrial
wher e hi s absence m ght frustrate the fairness of the proceedi ngs.

Faretta v. California, 422 U. S. 806, 819, n. 15, 95 S. Ct. 2525, 45

L. Ed. 2d 562 (1975). Acapital defendant i s absol utely guaranteedthe
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ri ght to be present at all critical stages of judicial proceedings.

This right is guaranteed by the federal constitution, see, e.qg., Drope

V. Mssouri, 420 U S. 162 (1975).

At the start of the penalty proceedings, trial counsel said that
he t hought M. Henry woul d testify about his mlitary record, and that
he had subpoenaed sone persons agai nst his client's wi shes, and t hen
handed t he prosecutor Dr. Bl ock Garfield s confidential report which
(he | ater expl ai ned) was "devastating as tothe facts of the caseas to
possi bl y t he aggravati ng ci rcunst ances” (R 2548-50, 2553). M. Henry
was absent during this abandonnment of the |l awyer-client privilege.
When br ought i nto the courtroom he was not advi sed onthe record as to
what had happened, and no ef fort was nmade to have hi mratify counsel's
action. It was unfair for thetrial judge, in acapital proceedings,
tolet the court-appointed attorney viol ate the | awer-client privilege
(whichis basictothe sixth amendnent right to counsel) and hand t he
prosecutors a privil ege report containi ng "devastating" evidence. The
judge's | ater remarks i ndi cat ed t hat he was aware t hat the privil ege
was bei ng breached (R. 2556). The failure of trial or direct appeal
counsel toraisethis issuedenied M. Henry the ef fecti ve assi stance
of counsel .

In M. Henry's case, thejurors' know edge of the case and t he
i nfl amed communi ty at nosphere deprived M. Henry of afair trial under
bot h an i nherent prejudi ce and an actual prejudice anal ysis. See Heath
v. Jones, 941 F. 2d 1126, 1134 (11th Cir. 1991). Inherent prejudice
occurs when pretrial publicity "is sufficiently prejudicial and

i nfl anmat ory and t he prejudicial pretrial publicity saturatedthe
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community where the trials were held."” Coleman, 778 F. 2d at 1490.
Act ual prejudice occurs when "the prejudice actually enters the jury
box and affects the jurors.” Heath, 941 F. 2d at 1134. In determ ning
whet her a jury was fair and inpartial, the review ng court "nust
examne the total ity of the circunstances surroundingthe petitioner's
trial." Coleman, 778 F. 2d at 1538. "[N o singlefact is dispositive."
Id.

Due to the extensive nature of the prejudicial pretrial publicity
t he j udge coul d have and shoul d have noved f or a change of venuesua
sponte but failedto. Defense counsel, without atactic or strategy,
failedto nove for a change of venue due to t he extensive nature of the
prejudicial pretrial publicity. These failures anmounted to deficient
performance. This deficient performance prejudiced M. Henry.

A hearing was held on the defense notionin |imne regarding
whet her Ms. Therm dore gave a dyi ng decl aration. At the hearing Dr.
George Podgorny and Dr. Richard Dell ersontestifiedas experts for the
state. M. Henry had no expert. Dr. Podgorny stated that Ms.
Ther m dore beli eved she would die (R 19). Dr. Dellerson statedthat
Ms. Therm dore knew she was going to die regardl ess of what her
physi ci ans and nurses told her (R 148-50). No Erye 2’ heari ng was
requested by M. Henry's counsel. Counsel failedtoinvestigate and as
a result the Ms. Therm dor's statenment was admtted as a dying
declaration, to M. Henry's substantial prejudice.

M. Henry was di scour aged fromexerci si ng his constitutional right

2'Frye v. United States, 293 Fed. 1013 (D.C. Cir. 1923)
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to present evi dence by operation of Florida Rule of Cri mnal Procedure
3. 250, whi ch penal i zes a def endant who presents testinony ot her t han
hi s own by preventi ng hi mfrommaki ng t he concl udi ng argunent to the
jury. M. Henry was conpelledto enter intothe weighing process the
procedural penal ty under Rul e 3. 250 when deci di ng whet her to present
evi dence at the guilt phase. The record shows t hat t he operati on of
t he rul e burdened t he deci si on whet her to exercisetheright. 1t cut
down on the right to present evidence by making it costly. The wai ver
of theright to present testinony was coerced andinvalid. M. Henry's
court-appoi nted attorney di d not nake this argunent. This failure was
deficient and prejudiced M. Henry. Thetrial of this cause w t hout
def ense wi t nesses violated M. Henry's constitutional right to great

reliability in fact-finding in capital cases under Proffitt v.

Wai nwright, 685 F.2d 1227, 1253 (11th Cir. 1982).

Proving the decedent's famly status in a hom cide case is

immaterial, irrelevant and prejudicial. Hat haway v. State, 100 So. 2d

662, 664 (Fla. 3d DCA 1958). The fact that the deceased may have had

afamlyisimmuaterial, irrelevant andinpertinent. Rowev. State, 163

So. 22, 23 (Fla. 1935); Mel bourne v. State, 51 Fla. 69, 40 So. 189, 190

(1906). See also G bsonyv. State, 191 So. 2d 58 (Fl a. 1st DCA 1966).

To present a close relative of the deceased as a witness for
i dentification purposes shoul d be avoi ded to prevent interjection of
synpat hy for the victi mor undue prejudi ce agai nst the accused. Wetly
v. State, 402 So. 2d 1159, 1162 (Fla. 1981); Ashnore v. State, 214 So.

2d 67, 69 (Fla. 1st DCA 1968); Barnes v. State, 348 So. 2d 599 (Fl a.

4t h DCA 1977). During closing argunents the prosecuting attorney
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shoul d not attenpt toelicit thejury's synpathy by referringtothe
victims famly. See Johnson v. State, 442 So. 2d 185, 188 (Fl a.

1993), andEdwards v. State, 428 So. 2d 357 (Fl a. 3d DCA 1983). Such

evi dence and argunent inacapital case violates the fifth, sixth,
ei ght h and fourteenth amendnents to the United States Constitution and
articlel, sections 2, 9, 16, and 17 of the Fl ori da Constitution. The
evi dence present ed here had no rel evance and was presented only to
inflame the Jury.

The prosecutor began his thenme of synpathy in his opening
statenment. He asserted that both of women were wor ki ng two j obs (R
1042). He continued this thenme by calling Debra Cox, the sister of
Janet Therm dor, as awitness (R 1290). Shetestifiedthat they had
lived together (R 1290-91). She described both of the decedents' jobs
(R 1291). She thenwent ontoidentify the clothingwhichher sister
wore on the norning of the incident (R 1291-92).28

The prosecut or hi ghlightedthe theme of synpathy for the deceased
by eliciting descriptions of the scene. He questioned t he paranedi c,
Mles MG ail:

Q Descri be the condi ti on when you first saw
Janet Therm dor, what condition was she in?

A. Janet Therm dor was | ayi ng on t he ground,
conscious with her arns spread out, | didn't see
her arms as | opened the door because she was
laying directly infront of the door feet towards
t he si nk, her cl othes were burned of f her with
t he excepti on of where the bra lines and panty
lines were, it didn't -- you could tell the

28Her testinmony was clearly unnecessary as identification
testimony since Robert Zi mmerman, the store manager, also identified
M. Therm dor. See Lewis v. State, 377 So. 2d 640 (Fla. 1979).
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difference in where it was burning.

She was not on fire, she was not snol deri ng,
she was out at this tinme. Her skin was com ng
of f her, she was burned over the entire body as
far as | could see.

(R 1130-31).
The prosecutor brought out simlar testinony from O ficer
Dusenberry, concerning Ms. Therm dor's condition at the hospital:

Q Woul d you descri be t he condi ti on and where
t hi s person was, this fermal e was, when you spoke
to her?

A When | first -- after | was directedtothis
roomor where the person was | ocated, she was
lyingona-- sone type of table, shewas in--
appeared to be pretty bad shape, very fewcl ot hes
-- there were just pieces of clothing on her,
t here was quite a fewnedi cal personnel around
the table, 1" mnot sure exactly what they were
doi ng.

She was | ai d on her back, her right armwas
hangi ng down fromthe table. Her skin was in
very bad shape, there were pieces of skinfalling
fromher armor appearedto be, therewas fluid
-- sone type of -- it was pink incolor, fluid
was all over the floor around the table.

Q What part of her body did you see?

A. As | recall, | coul d see her whol e body, her

feet right upto her head, | renenber there was

portions that appeared to be stockings were --

appeared to be nelted of f or burned of f, there

seened t o be sone type of girdle or pantyhose or

sonething partially -- nost of it was gone.
(R 1365-66).

The prosecut or presented simlar testinmny concerning Ms. Harri s,

begi nning with calling of her husband as a witness (R 1409). He
descri bed his own job, (R 1409), which had no rel evance to any i ssue

inthe case, but was solely designedtoelicit synpathy and i ncrease
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thejury' sidentificationwithhim Hewent ontoidentify hiswife's
handwiting, (R 1409-1410), andtestifiedthat she worked two full -
tinmes jobs (R 1410). He identified her handwiting on an exhibit (R
1411). H s identificationtestinony of his wi fe was unnecessary si nce
M . Bal ke, former manager of Cloth Wrld, identified Ms. Harris (R
1548) .
The i ssue of victi msynpat hy was exacer bat ed by use of irrel evant

testimony from M. Bal ke concerning | osses fromthe fire:

Q What di d you have to do to reopenthe store?

A We had to build a new office because we

cl osed of f t he ot her one whi ch was burned, and we

had to refinish the bathrooms, and | also

suggest ed t hat we purchase newfixtures for the

storetogiveit anewl ook tothe custoners and

we did that.

Q What didit cost, approximately, torepair
t he damage done by the fire?

A About fourteen thousand dol | ars.

Q And you i ndi cat ed you r eopened on what dat e?

A. It seens -- it's January 7th. We were

trying to get opened by the 1st, but | couldn't’

get to that tine. So, it was the next week.
(R 1572-73).

The prosecut or continued this thene in his closingargunent inthe
penalty phase. He explicitly argued the pain and suffering of Ms.
Therm dor (R 2449). He stated that she was "brutally violated" (R
2449). This provocativetermis nornmally usedtorefer to a sexual
assault. Its use served only to arouse fury and engender specul ati on

concerni ng a possi bl e sexual assault, of which thereis no evidence.

He continued the thene of victim synpathy by arguing:
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For twel ve hundred and si xty-ni ne dol | ars and
twenty-six cents, Janet Therm dor, and Phyllis
Harris were brutally nurdered.
(R 2470).
Thi s Court has i n ot her cases held that i nproper identification
of the decedent by a fam |y nenmber has not been fundamental error.

E.g. Barclay v. State, 470 So. 2d 691 (Fla. 1985). InRay v. State,

403 So. 2d 956 (Fl a. 1981), upon which this Court relied inBarclay,
this Court set out the foll ow ng standard for fundamental error at page
960: "for error to be so fundanental that it may be urged on appeal ,
t hough not properly presented bel ow, the error nmust anount to a deni al
of due process.”
These i ncidents violated M. Henry' s rights to due process under
the constitutions of the United States and the State of Florida.
Trial and appel |l ate counsel's failure to object, ambunted to

deficient performance. This deficient performance prejudi ced M.

Henry. Strickland v. Washi ngton. The evi dence and ar gunent regar di ng
t he decedents and their fam |ies were i nproper, went tonoissuein
di spute, and constituted violations of M. Henry's rights.

When specificintent is an el enent of the crime charged, as it was
when M. Henry's trial occurred, evidence of voluntary intoxicationis
rel evant, shoul d be rai sed by counsel , and shoul d be consi dered by t he

court. See Dillbeckv. State, 643 So. 2d 1027 (Fl a. 1994); Chest nut v.

State, 538 So. 2d 820 (Fla. 1989); Gurganus v. State 451 So. 2d 817
(Fla. 1984). Counsel's performance in this regard was deficient.
During testinony by the state's nmedi cal witnesses, Dr. Dellerson

and Dr. Podgorny, theissue of "rel ative calni cane up. Dr. Podgorny
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testifiedthis his testinony was subjective ontheissue (R 1275-6).
Dr. Podgorny testified that his evaluation with regard to Ms.
Ther m dore' s cognitive functions and the relationto her beliefs about
an i npendi ng deat h were subjective (R 1277-9). The state's nedi cal
Wi t nesses testified about ot her areas based on their own feel i ngs not
on standards generally accepted by the medical community.
Additionally, the state put on a witness regardi ng bl ood spatter.
The state's wi tnesses' opinions were not based on reliable

scientificprinciples. Ramrez v. State, 542 So. 2d 352 (Fl a. 1989).

No Frye heari ng was hel d. However, trial counsel for M. Henry fail ed

toobject. Correll v. State, 523 So. 2d 562 (Fl a. 1988), cert. deni ed,

488 U. S. 871, 109 S.Ct. 183.

The testi nony by the state's nedi cal and bl ood spatter wi tnesses
was presented wi t hout prerequisite astothe acceptability of their
opinions. Infact thereis debate over the opinions they of fered.
The opi ni ons of fered by the state's nedi cal and bl ood spatter w tnesses

have not attai ned sufficient scientific and psychol ogi cal accuracy .
. . [and] general recognition as bei ng capabl e of definite and certain

interpretation.'" Stokes v. State, 548 So. 2d 188, 193 (Fla. 1989);

quot i ng Frye. The princi pl es upon whi ch the state's nedi cal and bl ood

spatter witnesses testified have been neither firmy established nor

wi dely accepted. Rogers v. State, 616 So. 2d 1098 (Fl a. 1st DCA 1993).

Judges in Fl orida nust determ ne that the underlying scientific
principlesor tests are generally acceptedintherelevant scientific

community. Statev. H ckson, 630 So. 2d 172 (Fla. 1993). This di d not
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occur in M. Henry's case. Theresultingtestinony, which has not net
the elenments of the anal yses nmentioned, prejudiced M. Henry.

M Henry was deni ed an evi denti ary heari ng bel owon a cl ai mt hat
the entire body of forensic testinony presentedinthe case was tainted
by t he | ow st andar ds and sl oppy wor k whi ch was endem c i n t he Broward
Sheriff's Office Forensics |aboratory at the tine of M. Henry's
arrest. Subsequent attenpts toinventory the evidence collectedinthe
case for potential forensic and DNAtesting resultedin counsel being
tol d at one poi nt that much of the evi dence had been destroyed. M.
Henry pl ed t hat i nformati on he had recei ved showed that it was common
practice for | aboratory personnel tolie about their work in order to
protect their outsiderelationships. These undiscl osed conflicts of
i nterest and routine practice of | aboratory personnel tolie, cast
doubt upon the veracity of the entire body of forensic evidence
present ed by t he St at e agai nst M. Henry. An evidentiary hearing was
deni ed despite the fact that thefiles and records inthe case clearly
did not conclusively refute the clains bel ow

In Florida, the state has the burden of proving aggravating

ci rcunst ances beyond a reasonabl e doubt. Hamiltonv. State, 547 So. 2d

630 (Fla. 1989). InProffitt v. Florida, 428 U.S. 242 (1976), the

Suprenme Court approved this Court's |limting construction of the
"“hei nous, atrocious, or cruel" aggravating circunmstance:

[ The Fl ori da Suprene Court] has recogni zed t hat
while it is arguable "that all killings are
atrocious, . . . [s]till, we believe that the
Legi sl ature intended sonmething "especially’
hei nous, atrocious or cruel whenit authorized
the death penalty for first degree murder.”
Tedder v. State, 322 So. 2d, at 910. As a
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consequence, the court has i ndicated that the
ei ghth statutory provisionis directed only at
"t he consciencel ess or pitiless crinewhichis
unnecessarily torturoustothevictim" State v.
Di xon, 283 So. 2d, at 9. See also Alford v.
State, 307 So. 2d 433, 445 (1975); Halliwell v.
State, [323 So. 2d 557], at 561 [Fla. 1975]. W
cannot say that the provi sion, as so construed,
provi des i nadequat e gui dance to t hose char ged
with the duty of recommending or inposing
sentences in capital cases.

Proffitt, 428 U. S. at 255-56 (footnote om tted)(enphasis added). This
Court has held that it nust be proven beyond a reasonabl e doubt t hat
the victim was consci ous when the acts being used to urge this

aggravat or occurred. Rhodes v. State, 547 So. 2d 1208 (Fl a. 1989).

The trial court erredinfindingthat the victimns consciousness was
proved beyond a reasonabl e doubt.

Floridalawstates that sinply because avictimis alive during
an attack does not establishthat he was consci ous. An unconsci ous
vi cti mcannot suffer the "unnecessarily tortuous” trauma required for
a findi ng of the hei nous aggravating factor. The state has the burden
of proof to establish beyond a reasonabl e doubt that avictimisin
fact conscious during an attack.

Addi tionally, the state nust prove that M. Henry i ntended to

torture hisvictins. Porter v. State, 564 So. 2d 1060 (Fl a. 1990).

Thi s did not occur inthetrial below There was no evidence that M.
Henry intendedtotorturethe victins. None of the el ements required
for the finding of the hei nous, atrocious, and cruel aggravating factor
are present. And none were proven beyond a reasonabl e doubt. Under

Lewis v. Jeffers, 110 S. Ct. 3092 (1990), the questionis whether a

rati onal factfinder could have found t he el enents of this aggravat or
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proven beyond a reasonabl e doubt.
M. Henry's jury was i nstructed on the aggravating factor of

having a prior violent felony.

The def endant has been previ ously convi ct ed of

anot her capital offense or of afelonyinvolving

the use of threat or violence to sone person.
(R 2658). However, the judge did not find the existence of this
aggravating factor (R 2906-12). M. Henry was prejudi ced because
"...inweighing states..., the consideration of aninvalid aggravating
sentencing factor is fatal to the reliability of the sentence.
Stringer. Use of oneinvalidaggravating factor is fatal to a death
sentence in a’' weighing' state, even where the jury has found ot her

val i d aggravati ng ci rcunst ances, because the invalid factor operates as

an i nperm ssi ble'thunb' on death's scale.” Stringer v. Black, 112 S.

Ct. 1130 (1992). Tothe extent that defense counsel fail edto object

to these repeated viol ati ons, he rendered prejudicially deficient

assi stance. Strickland v. Washington, 466 U. S. 668 (1984).

The State's theory of the case was t hat Robert Henry had act ed
aloneintheincident at Cloth Wrld. The State had however, taken a
statement fromLeroyal Rowel |, who had not only stated that two ot her
i ndi viduals, Bruce " Gro" Hargrove, and Dwayne MCl endon were
i npli cat ed, but had passed a pol ygraph onthis interview Wat the
jury did not knowduringthe guilt-innocence phase, but surely shoul d
have been nade awar e was t hat Leroyal Rowel | had passed t hi s pol ygraph
exam nati on adm ni stered by the Broward Sheriff's O fice.

Def ense counsel did not call the BSO pal eographer, who coul d have

testifiedtothe pol ygraph, nor did counsel attenpt tointroduce this
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i nportant informationto the jury charged with deci di ng whet her M.
Henry woul d | i ve or die. This information clearly would have made a
difference, as it servedto di sprovethe prosecutor's andthejury's
m spl aced reliance on the credibility and truthful ness of State

W t nesses. See Douglas v. State, 575 So. 2d 165, 167 (Fla. 1991) (the

credibility of guilt/innocence witness' testinony concerningthe
ci rcunst ances surroundi ng t he nurder coul d have reasonabl y i nfl uenced
the jury's recommendation).

While it is the general rule of this state - that pol ygraph
evidence is inadm ssible at a judicial proceeding, except upon
stipulationbythe parties - Florida statutes address the admssibility
of this type of evidence when the proceedingis acapital sentencing
heari ng:

Inthe [ penal ty] proceedi ng, evi dence nay be presented as to
any matter that the court deens rel evant to t he nature of
the crime and the character of the defendant and shall
include matters relating to any of the aggravating or
mtigating circunstances enunerated in subsections (5) and
(6). Any such evidence which the court deens to have
probative value my be received, regardless of its
adm ssi bility under the exclusionary rul es of evi dence,

provi di ng t he def endant i s accorded a fair opportunityto
rebut any hearsay statenents.

Fla. Stat. 921.141 (1) (1992). The E ght h and Fourteenth Arendnents to
the United States Constitution alsorequirethat this type of pol ygraph

evi dence be admi ssi bl e at a capital sentenci ng phase. See Lockett v.

Ohio, 438 U.S. 586, 604 (1978).
There are constitutional grounds for nodifyingthe excl usionary
rul es of evi dence regardi ng pol ygraph evi dence at capital sentencing

heari ngs and capital trial. the command of t he Ei ght Anendnent that a
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capi tal sentencer nust receive and consi der mtigating evidence, see
Lockett, does not depend upon the technical adm ssibility of the

evi dence under state |law. Skipper v. South Carolina, 476 U S. 1

(1986). The United States Suprene Court has hel d that the due process
cl ause bars rigid application of evidentiary rules to "exclude
testinony [that is] ... highly relevant toacritical issue onthe

puni shment phase of ... [acapital] trial." Geenv. Georgia, 442 U S.

95, 97 (1979). In Florida, the constitutional rule prohibiting a
"mechani stic" applicationof evidentiary rul es at a capital sentencing
hearing i s enbodi edinthe af orenmenti oned quotati on fromFl ori da st at ue
921.141. Tothe extent that trial counsel didnot |itigate this issue,
he was i neffective. Tothe extent the State, did not di scl ose, Brady
and Rul e 3.220 were viol at ed.

M. Henry isinsaneto be executed. InFordv. Wai nwight, 477

U.S. 399 (1986), the United States Suprene Court held that the Ei ghth
Anendnent protects individuals fromthe cruel and unusual puni shnent of

bei ng executed whil e i nsane. See Stewart v. Martinez-Villareal , 118

S.Ct. 1618.
ARGUMENT 111 - CUMULATI VE ERROR

Aseries of errors may accunul ate a very real, prejudicial effect.

The burden remai ns on the state to prove beyond a r easonabl e doubt t hat

t he i ndi vi dual and cunul ati ve errors di d not affect the verdi ct and/ or

sentence. Chapman v. California, 386 U.S. 18 (1967). It is M.
Henry's contentionthat the process itself fail ed hi mbecause t he sheer
nunber and types of errorsinvolvedinhistrial, when considered as a

whol e, virtually dictated the sentence that he woul d receive. State v.
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Gunsby, 670 So. 2d 920 (Fla. 1996). This Court nmust consider the
cumul ati ve effect of all the evidence not presented tothejury whether
duetotrial counsel's ineffectiveness, the State's m sconduct, or
because t he evidence i s newy di scovered. Kyles v. Witley, 514 U. S.

419 (1995).

CONCLUSI ON

M. Henry submts that relief iswarrantedinthe formof aremand
for afull and fair evidentiary hearing on the i ssues upon which a
hearing was grantedincircuit court and afull and fair hearing onthe
i ssues that were summarily deni ed wi t hout a hearing, and any ot her

relief this Court sees fit to grant.
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