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ARGUMENT | N REPLY

ARGUVMENT |

MR. HENRY WAS NOT AFFORDED EFFECTI VE

ASSI STANCE OF COUNSEL AT THE PENALTY PHASE
OF HI'S 1988 TRI AL AND WAS DENI ED A FULL AND
FAI R EVI DENTI ARY HEARI NG ON THE | SSUE

a. The lack of a full and fair hearing

In his Initial Brief M. Henry argued that he was denied
a full and fair hearing on the limted issue granted by the
| ower court. The |lower court granted a hearing on the failure
of trial counsel to devel op and present mtigation including
mental health mtigation. The |lower court however refused to
allow M. Henry to present the findings of the nental health
experts who had evaluated M. Henry for the purpose of his
Rul e 3.850 hearing on the purported grounds that he was
conducting the hearing on only the deficient performnce

prong of the Strickland! test for ineffective assistance of

counsel and not the prejudice prong. The |ower court asserted
that any findings by the post conviction experts would relate
to prejudice only. The State contends that the hearing was
full and fair because there was no new evidence to devel op
Both the State and the |l ower court are in error.

The State quotes at |length fromthe case of Wggins v.

! Strickland v. Washington, 466 U.S. 668 (1984).
1




Smith, 123 S. Ct. 2257 (2003) in support of its contention
that the hearing was full and fair. However the State ignores
t he basic principle explained in Wggins of the duty to
investigate all reasonably avail abl e evidence. W ggins
specifically addresses the failure by trial counsel to
investigate a capital defendant's social history for the

pur pose of devel opi ng potential mtigation. It clarifies the
fact that applicable professional standards require such

i nvestigation. Applicable professional standards are set
forth in the American Bar Association Standards of Crim nal
Justi ce:

Counsel's conduct . . .fell short of the
standards for capital defense work
articulated by the American Bar Associ ation
(ABA) --standards to which we have | ong
referred as guides to determ ning what is
reasonable. Strickland, supra at 688,;
WIlliams v. Taylor, supra at 396. The ABA
Gui delines provide that investigations into
mtigating evidence "should conprise
efforts to discover all reasonably
avai l able mtigating evidence and evi dence
to rebut any aggravating evidence that may
be introduced by the prosecutor@. (ABA

CGui delines for the Appointnment and
Performance of Counsel in Death Penalty
Cases? 11.41 (C p. 93 (1989) (enphasis
added) .

(Wggins v. Smth, 123 S. C at 2536-2537).

M. Henry wi shed to show that there existed an abundance

2 Hencef ort h AABA Gui del i nes.
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of reasonably avail able statutory and non statutory nental
health mtigation, had trial counsel only bothered to | ook for
it. M. Henry was prepared to present the testinmony of Dr
Hyde, Dr. Dudley and Dr. Crown as to their findings. These
findi ngs woul d have supported the existence of statutory and
non statutory nental health mtigation. They would also have
established that the mtigation was Areasonably avail abl el at
the time of M. Henry:s capital trial. They would have

establi shed that M. Henry:s neurol ogical, neuropsychol ogi cal
and psychiatric deficits were | ong standing, and woul d have
easi |y been uncovered by a proper evaluation at the time of
trial. And they would have established the connection between
M. Henry:s unstable and chaotic chil dhood and the subsequent
post traumatic stress disorder and severe depression which
characterized his adult life, and the substance abuse which he
used to attenpt to self nedicate. Trial counsel:=s failure to
devel op a social history and present it to the nental health
expert retained by his predecessor therefore precluded the
proper investigation and devel opment of nental health
mtigation, as the testinony of M. Henry:s nental health
experts woul d denonstrate. The |ower court:s prohibition of
M. Henry presenting such findings nmeant that he was unable to
show the |l arge quantity of reasonably available mtigation

that was available to trial counsel. The exi stence of
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reasonably available mtigation is relevant to deficient
performance as well as prejudice.

M. Henry noted the case of State v. Lewis, 838 So. 2d

1102 (Fla. 2002) which supports the principle that deficient
performance can be shown by presenting the Ainformation
regarding [M. Henry] was available if a reasonable
i nvestigation had been conducted.@ Lewis at 1110. The Statess
attenpts to distinguish Lewws fromthe instant case does so
purely on the basis of the type of mtigation adduced at the
Lewi s evidentiary hearing. This is a distinction without a
difference. The issue here is whether the nental health
mtigati on was Areasonably avail abl ef. That cannot be shown
wi t hout presentation of the nental health evidence itself.

The State also attenpts to distinguish the instant case
fromWggins in this regard. Again, the attenpt is m splaced.
The State argues that to the extent that M. Henry:s nental
health mtigation relies on the use of drugs, it was M. Henry
who precluded the use of that evidence. Answer brief at 44.
However, this argunment is flawed for two reasons. First of
all, there is significant nmental health evidence as to brain
danmage, neurol ogi cal defect and psychiatric illness -
i ncl udi ng depression and post traumatic stress disorder - that
is not related to M. Henry:ss drug use, a fact that the State

omts to nention. See PCR. 1366. Thi s evi dence was
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avai l able, and M. Henry did not prejudice the investigation
of it, as evidenced by his cooperation with the eval uations
that were carried out by Dr. Block Garfield and the court
appoi nted conpetency psychol ogi sts. However the Stat e:s
argument regarding M. Henry:ss drug use is also contra to the
principles established by Wggins itself. W ggins is clear
that the ABA Gui delines supply the guide to what is reasonable
in investigating mtigation. The Guidelines specifically
refer to cases such as M. Henry:zs in which counsel believes
that the client does not wish mtigation to be investigated.
ABA Gui deline 10.7 (A) (2003) states in pertinent part that
ACounsel at every stage have an obligation to conduct thorough
and i ndependent investigations relating to the issues of both
guilt and penal ty@. Guideline 10.7(A)(2) further states that
AThe investigation regarding penalty should be conducted

regardl ess of any statenent by the client that evidence

beari ng upon penalty is not to be conducted or presented(.

Furthernmore, as the Commentary to the 2003 ABA CGui deli nes
expl ai ns:

Counsel should bear in mnd that nuch of
the information that must be elicited for
t he sentencing phase investigation is very
personal and may be extrenely difficult for
the client to discuss. Topics such as
chil dhood sexual abuse shoul d therefore not
be broached in an initial interview
Obt ai ning such information typically
requi res overcom ng consi derable barriers
such as shanme, denial and repression as

5



wel | as other mental or enotional

i npai rments fromwhich the client may

suffer.

As noted supra in the text acconpanying

Note 101, a mtigation specialist who is

trained to recognize and overcone these

barriers and who has the skill to help the

client cope with the enotional inpact of

such disclosures is invaluable in

conducting this aspect of the

i nvestigation.
(Commentary to ABA Guideline 10.7 p. 84 (2003))3
Thus it is clear that any purported waiver or denial of drug
use by M. Henry in no way prevents such evidence from bei ng
Ar easonabl y avai |l abl ef pursuant to W ggi ns.

This Court knows full well that the establishment of

deficient performance in post conviction requires that post

conviction counsel investigate the evidence that woul d have

been reasonably available to trial counsel. This includes

3 The fact that M. Henry was tried in 1990 before the
promul gation of the 2003 Guidelines is not a bar to their
application to the instant case. As the Sixth Circuit
explained in Hanblin v. Mtchell, 354 F. 3d 482, (2003) ANew
ABA Gui del i nes adopted in 2003 sinply explain in greater
detail than the 1989 guidelines the obligations of

counsel ....The 2003 ABA gui delines do not depart in principle
or concept from Strickland [or] Wggins.@ Hanblin, 354 F. 3d
at 487. at Thus the 2003 gui delines are applicable as the
Sixth Circuit found, to cases tried before they were

promul gated in 2003 since they nmerely explain in nore detail
the concepts promul gated previously. This principle is also
corroborated by Ronpilla v. Beard, 125 S. Ct 2456 (2005),
which was tried before even the 1989 Cui delines were

pr orul gat ed. In Ronpilla as in Hanblin, the 2003 Cuidelines
were utilized in the analysis of deficient performance of the
Strickland test.
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nment al health evidence devel oped during the course of post
conviction proceedings. The preclusion of M. Henry:s post
conviction experts rendered the hearing a sham This Court
shoul d remand the case back to the |lower court for a full and

fair hearing on, inter alia, the deficient performance prong

of the Strickland test.

b. Defi ci ent Performance

The | ower court found and the State argues that tri al
counsel did not render deficient performance in his
representation of M. Henry at his penalty phase. As argued
above, M. Henry was not given a full and fair hearing on this
i ssue. However, since the State now asserts that the record
shows that trial counsel did not render deficient performance,
M. Henry would counter as foll ows.

The State asserts that Af[t]he fatal flaw in argunent is
that it is nothing nore than a laundry list of what current
counsel thinks Raticoff could have done@l. Answer Brief at 10.

The State further conplains that Raticoff:s hands were tied
due to the restrictions placed on himby M. Henry. However
the State=s analysis conpletely ignores the fact that the
Ar easonabl e professional norns@ of Wggins, the ABA Guidelines,
specifically addresses the issue of clients who are reluctant

to have certain areas investigated. As noted supra, Guideline



10. 7(A) (2)states that AThe investigation regarding penalty

shoul d be conducted regardl ess of any statenent by the client

t hat evi dence bearing upon penalty is not to be conducted or

presented@. In the recent case of Ronpilla v. Beard, 125 S.

Ct 2456 (2005) the United States Suprenme Court granted relief
to a defendant notw thstanding the fact that M. Ronpill as own
contributions to any mtigation case were Am ni mal @, and the
fact that the defendant was even Aactively obstructively
sendi ng counsel off on false |eads@. Ronpilla, 125 S. Ct at
2462. Thus, contrary to the Statess assertion, the fact of an
uncooperative or unwilling client is thus no bar to

establishing deficient performance under a Strickl and

anal ysi s.

The State next asserts that counsel:s performnce was not
deficient with regard to M. Henry:s drug use because M. Henry
deni ed using nore than marijuana on a regular basis. This
again highlights the requirenment of the ABA Guidelines to
obtain as nmuch information as possible frommnultiple sources
and not to take at face value what the client says. As the
Comrentary to the 2003 Guidelines says, (@The collection of
corroborating information frommmultiple sources - a tine
consum ng task - is inportant wherever possible to ensure the
reliability and the persuasiveness of the evidence.(

Commentary to ABA Cuidelines 10.7 at 88 (2003). Had trial
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counsel | ooked to sources other than M. Henry and the nental
heal th experts who relied solely on his self report, he would
have di scovered nmultiple sources to show the true nature and

extent of M. Henry:s substance abuse disorder and

i nt oxi cation.*

The State attenpts to negate trial counsel:=s abandonnent
of investigation into M. Henry:s nental health issues because
of the report of Dr. Trudi Block Garfield, which Raticoff
descri bed as Adevastatingl. However the State ignores the fact
that the report was not designed for the purpose of devel oping
mtigation, as Dr. Block Garfield herself admtted. (PCR Supp
T. 105) As she further testified, she would normally ask for
records and access to other individuals who knew t he defendant
(PCR. Supp T. 106) Her evaluation was not of the sort she
woul d usually do when asked to | ook onto mtigation, but
rather a prelimnary assessnment of M. Henry:s psychol ogi ca
state. Raticoff:s reliance on this report w thout further
attenpts at investigation represents a fundanmental

nm sconception of Dr. Block Garfieldss charge and his resultant

4 The State:s assertion of the finding of premeditation also

begs the question. Had a proper investigation of M. Henry:s
substance abuse history been carried out, this would not have
been found. However no hearing was granted on trial counsel:s
failure to adequately chall enge the aggravating circunstances
all eged by the State at trial. No hearing was granted on any
aspect of M. Henry:s guilt phase. Had such hearing been
granted, M. Henry could have refuted this assertion.
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abandonnent constitutes deficient perfornmance.

The State makes much of the fact that Raticoff asked for
a conpetency evaluation. As noted supra, however the
conpetency evaluations are in no way sufficient for the
devel opnent of nmental health mitigation. They do not
constitute an acceptable substitute, as Dr. Block Garfield:s
testinmony clearly illustrates.

The State al so makes nuch of its assertion that trial
counsel woul d have been precluded from havi ng anot her
confidential expert pursuant to Rule 3.216. However, the
State omts to note that for purposes other than insanity, the
rule allows additional experts to be appointed for the defense
upon a showi ng of good cause. See Fla. R Crim P. 3.216(f).
And as Dr. Block Garfield stated, in other capital cases, she
had in fact recommended further evaluation by additional
mental health specialists. She further testified that:

If I had any information, whether it would
be through behavi or observed by the

Def endant, or whether it would have been
anyt hing that would have triggered

sonething in the test results or if | had
collateral information, | would have done
SO.

(PCR Supp T. 108)(enphasis added)®

° The ABA Gui delines indicate that the blanket application
of such a restriction on expert services is inappropriate.
Guideline 4.1 (B) states that counsel should Areceive the
assi stance of all expert investigative and other ancillary

pr of essi onal services reasonably necessary or appropriate to

provide a high quality of |egal representation at every stage
10



Thus, had M. Raticoff supplied collateral materials to
Dr. Block Garfield that suggested further testing, she would
have recommended it. Such recomrendation could then have been
used by trial counsel as good cause for the appointnment of
speci alist experts. |If the court had appointed such experts,
then additional evidence as to M. Henry:s nmental health
mtigati on would have been uncovered. |If the trial court had
not appoi nted such experts, then trial counsel would have
preserved the issue for appeal, even while being rendered
ineffective by the actions of the court. However, Dr. Bl ock
Garfield was not supplied with additional information or
access to other witnesses. |In fact her contact with Raticoff
was mnimal, limted to a tel ephone call (PCR Supp T. 110).
Rati coff did not ask her to do any additional tests. He

si nply abandoned his investigation.

of the proceedi ngs(l ABA Guideline 4.1(B)(2003). Clearly,
given the indicators in M. Henry:s social history, additional
ment al health eval uati ons were necessary. As Dr. Bl ock
Garfield testified, crack cocai ne causes brain damage. The
use of crack cocai ne would therefore suggest that neurol ogical
and/ or neuropsychol ogi cal eval uati ons were Areasonably
necessary@. Simlarly, a constitutionally adequate soci al

hi story investigation would indicate the possibility of
serious psychiatric difficulties. Raticoff hinself asserted
that he wanted to seek additional nmental health eval uations
after seeing Dr. Block Garfieldss report. However rather than
seeking additional services as recommended by the Guidelines,
he sought two court appoi nted conpetency psychol ogi sts.
Raticoff did not attenpt to have additional confidenti al
experts appointed but nmerely assumed that he woul d be deni ed.
This was error.

11



The State al so m scharacterizes the significance of the

testinony of the lay wtnesses at the evidentiary hearing.

The State suggests that the testinmony of Joe Henry, Martha

G | bert, Carolyn Cason, and Eddi e Sinpson suggested that M.
Henry did not have a significant substance abuse problem The
State=s argunent is m splaced. Several of the w tnesses
testified as to M. Henry:s marijuana use. |In and of itself,
this should have put trial counsel on notice as to the
possibility of other drug use. Furthernore, as the State
acknow edges, Eddie Sinpson had actually seen M. Henry in
possessi on of crack cocaine. (PCR 775-780). Wether M. Henry
had been seen in possession of crack cocaine or seen actually
using it is a distinction without a difference. |If Raticoff
had done a proper social history investigation as mandated by
W ggi ns, the discovery of either observed crack possession or
observed drug ingestion would have pronpted a reasonable
attorney to investigate further.

As Dr. Block Garfield, testified at the evidentiary
hearing, crack cocaine results in the deterioration of brain
cells, and that A[t]here are all kinds of areas that are
affected in the brain@ (PCR Supp T. 109). |If trial counsel
had properly investigated the |ay wi tnesses who were avail abl e
he woul d have di scovered that M. Henry had been seen in

possessi on of crack cocaine. This in turn should have altered

12



himto the possibility of brain danage and the need to test
for it. At the very least it should have alerted himto ask
his expert what the effects of crack cocaine on the brain
woul d be. He did neither.

VWile an attorney is not required to investigate every
concei vabl e avenue of potential mtigation, the Supreme Court
has enphasi zed t hat:

I n assessing the reasonabl eness of an
attorney's investigation, however, a court
must consider not only the quantum of known
evi dence al ready known to counsel, but also

whet her the known evidence would | ead a
reasonabl e attorney to investigate further.

(Wggins v. Smth 123 S. Ct. 2527, 2538 (2003). Furthernore:

Strategi c choices made after |ess than
conpl ete investigation are reasonable only
to the extent that reasonabl e professiona
j udgment supports the limtations on

i nvestigation.

Id at 2539, citing Strickland, 466 U S. at 690-691.

This is just one such situation. Any purported strategy
to abandon further investigation into M. Henry:ss nmental health
was made after a |less than conplete investigation. The
evi dence of lay witnesses at the evidentiary hearing would
have |l ed a reasonable attorney to investigate further.

As W ggins makes clear, the solitary act of retaining a

mental health expert is insufficient to constitute the

13



requi site "reasonabl e investigation" and does not substitute
for the investigation of the defendant's social history. See
W ggi ns at 2536 in which the retained psychol ogi st "conducted
a nunber of tests on petitioner...conclud[ing] that petitioner
had an 1 Q of 79, had difficulty coping with demandi ng
situations and exhibited features of a personality disorder”
but "reveal ed nothing of his life history" Id. at 2536.°

Gven a full and fair evidentiary hearing, deficient
performance can be proved.

C. Prej udi ce

The |l ower Court refused to hear any evidence as to
prejudice and the State does not address this issue. However,
it is noteworthy that even with the absence of mtigation
presented to the jury, the death recomendati ons were 8-4 and
9-3. Guven these thin margins, if only three of the jurors
who voted for death had been persuaded to change their votes
t he recommendati on woul d have been for life. M. Henry has
uneart hed conpelling and credi ble evidence as to the existence
of statutory and non statutory mtigation that was not

investigated at the tinme of his trial. Gven a full and fair

6 The situation in the instant cause, however is even nore

egregi ous than in Wggins because in Wggins,the psychol ogi st
conducted interviews with some of M. Wggins' famly nenbers,
whereas in M. Henry's case, the retained psychol ogi st did
not .

14



evidentiary hearing, he can prove it.

d. The motion for blood and clothing anal ysis

The | ower court declined to allow M. Henry the
opportunity to have M. Henry=s clothing tested for cocai ne
resi due because Athere was no testinony that M. Henry was
intoxicated at the tine of the crinmefl (PCR 1642). The State
agrees with the lower court. Both are erroneous.

The request for drug residue testing was predicated on
the need to quantify the anount of cocaine that M. Henry had
i ngested prior to the crinme. |If cocaine netabolites were
identified and quantified, this would Iead to informtion as
to the anmobunt of cocaine ingested by M. Henry. This in turn
woul d have led to a cal culation of how intoxicated he was
during the comm ssion of the crime. As such it is relevant to
the establishment of statutory and non statutory nental health
mtigation. M. Henry:s original counsel, M. Sol onon,
predi cated his nmotion for a confidential expert on M. Henry:s
intoxication at the tine of the crinme. At the evidentiary
hearing, trial counsel Raticoff claimed to be aware of the
fact of M. Henry:s cocaine use. (PCR 1251-1265). The | ower
court based its denial of testing on the ground that ANo one
observed M. Henry ingesting drugs at the tine of the crineg;
no one testified with any credibility about having observed
M. Henry ingesting drugs in the days before the crinme was

15



commtted. @ (PCR. 1642). However the |ower court:=s finding of
the witnesses lack of credibility is not an appropriate reason
to deny M. Henry the testing he needs. The Court:s bl anket
di sm ssal of all the lay witness testinony as a basis for
denyi ng such testing denies M. Henry due process. Both the
| omwer court and the State have their analysis backwards. The
State:ss argunent is circular. M. Henry requested drug testing
in order to show objectively how intoxicated he was at the
time of the crime. The denial of such testing because there
was Ano evidencefl of his intoxication is an oxynoron. M.
Henry produced wi tnesses and docunentati on which was
sufficient to put a reasonable attorney on notice that further
investigation into M. Henry:s cocaine use at the time of the
crime was necessary and in particular, to quantify his |evel
of intoxication. M. Henry nust be allowed to do the testing
he requested in order to have a full and fair hearing on this
i ssue.

e. The purported waiver of mtigation

The State clains that this Court:=s finding on direct
appeal that M. Henry made a knowi ng, intelligent and
voluntary waiver of mtigation dictate that the waiver is
valid. However the State sidesteps the crux of this issue -
the fact of M. Henry:s nental health issues which were
undi scovered through trial counsel:s |lack of investigation and

16



whi ch influenced and inpaired his decision nmaking capacity.
As detail ed above, trial counsel did not conduct a reasonable
investigation into the reasonably avail able nental health
mtigation. Significant nental health mtigation, both
statutory and non statutory thus went undi scovered. As is

made plain by Lewis and State v. Deaton, 635 So. 2d 4(Fl a.

1993), M. Henry could not waive mtigation the existence of
whi ch he was unaware. Because he did not know of the nature
and extent of his neurological, psychiatric, and
neur opsychol ogi cal inpairnments as well as his cocaine
psychosi s, because he had never been eval uated for nental
health mtigation, M. Henry did not know what was avail abl e.
The State contends that AAppell ant:s evidentiary
presentation below did not uncover any significant evidence
that would call into question this Court:s earlier finding that
Henry:s wai ver was valid@ Answer Brief at 52. However, since
M. Henry was precluded by the | ower court from presenting
such mtigation, which ruling was heartily encouraged by the
State, such argunment is neaningless. The State cannot have it
both ways. The State:s argunent would only be valid if M.
Henry had been allowed to put on his new evidence of statutory
and non statutory nental health mtigation, and it had been
found to be cunulative. At a full and fair evidentiary

hearing with testinmony from M. Henry:s post conviction nental

17



health experts as to their findings, M. Henry will be able to
show that there was significant mtigation that was not waived

because it was undi scovered. A full and fair hearing is

war r ant ed.
f. Trial counsel:=s nental health and substance
abuse probl ens

At the evidentiary hearing, M. Henry sought to question
trial counsel Bruce Raticoff as to his nental health and/or
subst ance abuse disorder. The State objected and the | ower
court prohibited this line of questioning. The State
continues to assert that the issue of trial counsel:=s nental
i1l ness and substance abuse is irrelevant to the issue of
whet her or not he was ineffective in his representation of M.
Henry. However this sinplifies the situation to the point of
absurdity.

M. Henry submtted in his initial brief that Raticoff:s nental
ill ness and substance abuse affected his strategy as to

whet her to investigate and/or present nental health and
substance abuse as mtigation. As the ABA Guidelines clearly
state, this kind of information Ais very personal and may be
extrenmely difficult for the client to discussi because of the
shame factor. See Commentary to ABA Guideline 10.7 p. 84
(2003). The sanme |logic holds equally well to trial counsel.

The sane reluctance to di scuss, or even think about his own

18



i npai rnments caused Raticoff to shy away from a ful
i nvestigation of M. Henry:=s inpairnments because it would
necessarily focus his nmnd on his own inpairnents.

As the Court is well aware, strategy is a key elenent in
t he anal ysis of the deficient performance prong of the

Strickland test for ineffective assistance of trial counsel.

Common sense dictates that the question of whether Raticoff:s
strategy was inpaired or affected by his nental illness can
only be reached once the existence of the nental illness is
established. This is yet another exanple of the shamthat the
evidentiary hearing bel ow was reduced to. Wthout being able
fully to explore Raticoff=s strategy or lack thereof, as it may
have been affected by his own nmental health difficulties, M.
Henry was precluded fromputting on his full case as to
i neffective assistance.

Addi tionally, the establishnment of Raticoff:s nmental
ill ness and substance abuse problens is relevant to any
determ nation of the credibility of his evidentiary hearing
testinmony, a fact which the State does not address. The
presence of a substance abuse disorder or a major nental
illness would not only affect Raticoff:s strategic thinking,
but his nmenory of events as well. The State relies heavily on
Raticoff:s testinony in its attenpt to refute M. Henry:s

argunments. If such testinony were shown to be unreliable
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because M. Raticoff:s nenory was i naccurate or confabul at ed,
its value to the |ower court and the State:=:s position would be
greatly di m ni shed.

Because M. Henry was not allowed to ask Raticoff about
this issue he was forced to nake his case wi thout the
pertinent facts. A full hearing as to the effect of Raticoff:s
mental illness on both his strategy at the tinme of the trial
and his menory of it is warranted.

g. The | ower court:=s findings are not supported by
the record

M. Henry argued in his initial brief that the findings
of fact by the |lower court are not borne out by the record.
In particular, the | ower court rested nmuch of its concl usion
upon its credibility findings relating to M. Henry:s expert
and lay witnesses. The State responded by citing a nunber of
cases in which the | ower court made findings of credibility
agai nst defense witnesses in post conviction capital
proceedi ngs which credibility findings were upheld by this
Court. However in the cases cited by the State the
credibility analysis is relevant to the prejudice prong of the

Strickland test rather than the deficient performance prong.

Thus they are factually distinguishable fromthe instant case
in which the lower court artificially attenpted to sever the

deficient performance prong fromthe prejudice prong, and
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refused to allow M. Henry the opportunity to present evidence
of the reasonably available mtigation that was reasonably
avai lable at the tine of M. Henry=ss trial. The |lay w tnesses
testified as to information that they could have given
Rati coff, had he investigated it, which would have put him on
notice of a need to do further investigation into M. Henry:s
subst ance abuse, psychiatric and neurol ogi cal inpairnents.
The attenpt to make credibility findings against M. Henry:s
expert witnesses is even nore contrived, since they were not
even allowed to testify as to their findings. However given
the |l ower court:=s artificial restrictions on the paraneters of
the evidentiary hearing, It is the existence of the
information that was presented that is germane to the
deficient performance prong, not its believability or weight.
The credibility findings by the |ower court are
essentially irrelevant to any finding relating to deficient
performance for failing to investigate reasonably avail abl e

evidence. The correct analysis under Strickland and W ggins

is whether the information presented would have pronpted a
reasonabl e attorney to investigate the issue further. The

| ower court however did not do this analysis but sinply relied
on a supposed credibility finding as the basis for refusing to
find deficient perfornmance.

Strategi c choices nade after |ess than

conplete investigation are reasonable only
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to the extent that reasonabl e professional
j udgnment supports the limtations on
i nvestigation.

W ggi ns at 2539, citing Strickland, 466 U S. at 690-691. The

| omer court:=s factual findings are not relevant to its |egal
conclusion as to Raticoff:=s performance. Relief is warranted.
ARGUMENT |

SUMVARY DENI AL OF ALL MR. HENRY:S OTHER CLAI MS

Under Rule 3.850 and this Court's well settled precedent,
a post conviction novant is entitled to evidentiary hearing
unl ess the notion and the files and the records in the case
concl usively show that the prisoner is entitled to no relief".

Fla. R Crim P. 3.850. See al so Lenon v. State, 498 So. 2d

923 (Fla. 1986); Hoffrman v. State, 613 So.2d 1250, (Fla.

1987); O Callaghan v. State, 461 So. 2d 1354, 1355 (Fla.

1984); Gorham M. Henry has alleged facts relating to the
guilt phase, which, if proven, would entitle himto relief.
Furthernore, the files and records in this case do not
conclusively show that he is entitled to no relief. The State
contends that all of M. Henry:ss clainms relating to ineffective
assi stance of counsel pre-trial and at guilt phase as well as
the failure to investigate aggravating circunstances were
properly deni ed wi thout an evidentiary hearing. However the

St ates position does not take account of the prevailing | aw
relating to the standards for what is reasonabl e investigation
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in the context of ineffective assistance of counsel. It did
not take account of the need to | ook at cumul ative error in
establishing prejudice. The State nerely parrots the | ower
court=s findings with affirmations that the summary denial was
correct.

M. Henry raised an argunent relating to the pol ygraph of
Leroy Rowell performed on the statement he nade inplicating
ot her participants in the nmurder. M. Henry pled it in the

alternative as both a Brady claimand as a Strickl and

violation. The State asserts that AHenry coul d have obtai ned

t he pol ygrapher=s conclusions by sinply asking for themi
Answer Brief at 59. This is a tacit adm ssion of trial
counsel :s deficient performance for failing to investigate.
However the State asserts that sunmary denial was appropriate
because the pol ygraph would not have been adni ssi bl e and
because it would not have made a difference because of M.
Henry:s contradictory statenents. Both these argunents beg the
real question here.

As noted in the preceding argunent, Wggins and Ronpilla
enphasi ze that the ABA Guidelines for the Appointnment and
Performance of Counsel in Death Penalty Cases provide the
Areasonabl e nornms( for investigation in a capital case.
Guideline 10.7 A(1l) is clear that AThe investigation regarding

guilt should be conducted regardl ess of any adni ssion or
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statement by the client concerning the facts of the alleged
crime or overwhel m ng evidence of guilt...@ ABA Guideline 10.7
A(1) (203). Thus, while M. Henry made sone statenents that
contradi cted Lowel | s pol ygraphed statenents, that did not
absolve Raticoff fromthe duty to investigate. Nor does the
fact that the polygraph was Ainconclusivel reduce the wei ght of
t he evidence. The fact remains that the statenent was made at
all and was avail able, and that the polygrapher could not say
that Lowell was lying. The investigation of this fact woul d
have spurred Raticoff to conduct further investigation into
alternative theories of the case. Thus, whether or not the
pol ygraph was adm ssible, Raticoff should have obtained it.
Simlar considerations apply to trial counsel:s failure to
i nvestigate and properly chall enge the adm ssion of the dying
decl arati on of Janet Therm dor. Trial counsel did absolutely
nothing to challenge the experts hired by the State who opined
t hat Janet Therm dor knew she was going to die, regardl ess of
what the nmedical teamwere telling her. Trial counsel did not
even consult with an expert who m ght have countered the
opi ni ons of the Statess w tnesses Dr. Podgorny and Dr.
Del l erson. This violated Guideline 10.8, which states that
counsel Aconsider all |egal clainms potentially avail abl ef
CGuideline 10.8 A (1) (2003) and that counsel Athoroughly
i nvestigate the basis for each potential clainm Guideline 10.8

24



A(2) (2003). Because counsel failed to investigate the State:s
case here, he was unable to challenge the Statess position. As
a result the extrenely prejudicial dying declaration was
admtted. The State clainms that this was litigated on direct
appeal. However it was the actual adm ssibility of Janet
Therm dor=s statement that was |litigated, not the issue of what
Raticoff did and didnit do. An evidentiary hearing is |ikew se
warranted on this issue.

Simlar considerations also apply to Raticoff:s failure to
chal l enge M. Henry:s statenments to the police on the grounds
of his nental disabilities. As noted in the preceding
argument, M. Henry suffers froma plethora of nental health
probl ens, exacerbated by his substance abuse di sorder and
cocai ne psychosis at the tinme of the crime. His statenents
were thus not knowing, intelligent or voluntary. The State
conplains that M. Henry did not make additional argunent on
top of what was raised in his Rule 3.850 notion, and that the
issue is therefore waived. However, M. Henry net the
pl eadi ng requirements of Rule 3.850.’ The claimwas not
concl usory. Each claimin the Rule 3.850 incorporated every
other claimby specific reference. See e.g. PCR 628. Both

the Rule 3.850 notion and the Initial Brief give anple

! Fla. R Crim P. 3.850(6) nerely requires Aa brief
statenent of the facts ( and other conditions) relied upon in
support of the noti ond.
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argument as to the nental health conditions suffered by M.
Henry. The fact that trial counsel failed to investigate M.
Henry=s mental state in anything other than a cursory fashion
again precluded himfromraising a relevant |legal claim The
fact that trial counsel filed a notion to suppress the
statenents on other grounds is not germane to this issue.
Raticoff:=s failure to investigate this neritorious issue meant
that he was unable to Apresent the claimas forcefully as
possi bl el and to tailor Athe presentation of particular facts
and circunstances in [M. Henryss] casel. See ABA Guideline
10.8B(1) (2003). As a result of Raticoff:=s failure to
investigate this issue, the notion to suppress was | ost.

Li kewi se, the claimas to counsel:s ineffectiveness for
failing to nove for a change of venue requires a hearing but
was i nproperly summarily denied by the |lower court. The State
does not even answer this argument on the nerits but nmerely
echoes the |l ower court:=s finding that it was inproperly pled
and procedurally barred. It is neither. 1In his Rule 3.850
motion M. Henry detailed the fact that at |east six (6) of
the jurors were aware of the case fromthe extensive nedia
cover age;

Qut of twelve jurors chosen for the
jury at least six were already famliar
with the outrageous and inflammtory nedi a
reporting surrounding M. Henry's trial.

Havi ng exhausted all of his perenptory

chal | enges, counsel requested additi onal
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preenptories due to the extensive publicity
(R 989). However, counsel's request for
addi ti onal chall enges was denied by the
trial court (R 989).

(PCR. 787)

The claimthen detailed the |Ievel of inflanmtory | ocal
publicity that had been generated by the case including nuch
lurid speculation as to facts which ultinmately were not
admtted into evidence. The prejudice is that jurors woul d
have been influenced to prejudge the case according to the
lurid nedia reporting of the case rather than formthe
evidence. The pleading requirenents have been net.

M. Henry also argued that trial counsel was ineffective
for failing to challenge the sl oppy procedures at the Broward
Sheriff=s Office. Had trial counsel investigated the
nm smanagenment and general bad practices at the office, he
woul d have been able to inmpeach nmuch of the forensic evidence
offered by the State. |In particular, the fact that it appears
to be routine practice for |aboratory personnel to lie about
their work casts doubt on the veracity of this testinony.
This claimwas properly pled below and an evidentiary hearing
shoul d be granted. The above failures of trial counsel at M.
Henry:=s guilt phase, together with the others listed in his
Initial Brief caused prejudice to M. Henry, contrary to the

State=s assertion to the contrary. As the United States
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Suprenme Court has explained in the rel ated context of

materiality attendant to a Brady v. Maryland claim?® the issue

is whether the jury "woul d reasonably have been troubl ed" by
the withheld informati on and whet her "di scl osure of the

suppressed evidence to conpetent counsel would have nade a

different result reasonably probable.” Kyles v. Witley, 514
U S. 419, 441-43 (1995). 1In Kyles, the | ower court which

presi ded over a postconviction evidentiary proceedi ng found
the Brady material unworthy of belief. See Kyles, 514 U. S. at
471 (Scalia, J., dissenting). The Kyles majority, however,
determ ned that this credibility finding was not fatal to the
Brady anal ysis because the |ower court's post-trial
credibility determ nation "could [not] possibly have effected

the jury's appraisal of [the witness'] credibility at the tinme

of Kyles's trials." Kyles at 450 n.19 (enphasis added). The

materiality test for a Brady claimis identical to the

prejudice test for a Strickland claim See Strickler v.

G eene, 527 U.S. 263 (1999). As such, the Kyles analysis

applies with equal force to a Strickland prejudi ce anal ysis.

However the jury is barely nentioned in the State:s answer
bri ef.
Here, the errors and om ssions attri butable to tri al

counsel pretrial and at the guilt phase tainted the very

8 373 U.S. 83 (1963).
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makeup of the jury, and allowed the jury to hear inflammtory
facts that were never offered in evidence by the State. It

all owed the jury to hear both the dying declaration of Janet
Therm dor and the statenments of M. Henry hinself. And it
allowed the jury to keep a m staken inpression of the forensic
evi dence as incontrovertible. Taken together, but for these
errors, there is a reasonable probability that the jury woul d
have found reasonabl e doubt as to M. Henry=s guilt, and thus
that M. Henry woul d not have been convi ct ed.

Simlar argunments apply to the penalty phase. The
evidentiary hearing was limted to the issue of
ineffectiveness relating to the investigation and devel opnent
of mental health mtigation. It did not cover the failure by

trial counsel, inter alia to rebut the aggravating

circunmstances relied on by the State. ABA CGuideline 10.11 is
clear that trial counsel should consider the use of:

Experts and |l ay wi tnesses along with
supporting docunentation...to provide

medi cal , psychol ogi cal, soci ol ogical,
cultural or other insights into the
client:s nmental and/or enotional state and
life history that may explain or |essen the
client=s cul pability for the underlying

of fense(s); to give a favorable opinion as
to the client:s capacity for rehabilitation
or adaptation to prison; to explain
possi bl e treatnment prograns or other w se
support a sentence | ess than death; and/or
rebut or explain evidence presented by the
prosecut or.
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ABA Guideline 10.11 F (2) (2003).° In M. Henry:s case, the
St ate sought five aggravating circunstances, which trial
counsel did nothing at all to rebut. Indeed trial counsel
conceded aggravating factors. See (R 2645, 2649, 2651.)"
However, what is very clear is that trial counsel did
absolutely nothing to investigate any possibility of refuting
aggravating circunstances. This is particularly insidious
given that at |east two of the aggravators found - CCP and
avoi ding arrest - involve an elenment of intent, which M.
Henry can show was absent due to his state of mnd at the tine
of the crime. This is yet further illustration of the
illusory nature of the evidentiary hearing that was conduct ed.
If M. Henry had been allowed to put on the reasonably
avai |l abl e nental health evidence devel oped during post
conviction he can show that in fact M. Henry was incapabl e of
the intent necessary for these aggravators to apply, and that
as a result he was prejudiced by the finding of those
aggravators. A hearing is warranted on this issue.

CONCLUSI ONS AND RELI EF SOUGHT

Based upon the foregoing and the record, M. Henry

o See also Ronpilla v. Beard, 125 S. Ct. 2546

(2005), (holding that trial counsel:=s failure to investigate a
prior felony file that he knew the prosecutor would use as
aggravation to be ineffective assistance.)

10 The State mmintains that this is not the case. However

the record clearly supports trial counsel:s concessi on.
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respectfully urges this Court to reverse the | ower court
order, grant a full and fair evidentiary hearing on the issue
of ineffective assistance of counsel at M. Henry:s penalty
phase and a hearing on all the clainms sunmarily denied by the
| ower court and grant any other relief this Court deens

appropri ate.
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