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PRELI M NARY STATENMENT

Petitioner was the prosecution in the Crimnal Division of
the Circuit Court of the Seventeenth Judicial Circuit, in and
for Broward County, Florida and the appellee in the Fourth
District Court of Appeal. Respondent was the defendant in the
Crimnal Division of the Circuit Court of the Seventeenth
Judicial Circuit, in and for Broward County, Florida and the
appellant in the Fourth District Court of Appeal. In this
brief, the parties shall be referred to as they appear before
this Honorable Court of Appeal except that Petitioner may al so
be referred to as the State or prosecution.

Al'l enphasis inthis brief is supplied by Petitioner unless

ot herw se i ndi cat ed.



STATEMENT OF THE CASE AND FACTS

On June 26, 1996, a jury in Broward County convicted
Respondent, Arthur Florida, of 12 felonies including two counts
of armed burglary, robbery with a firearm armed sexual battery,
ar med ki dnapi ng, attenpted sexual battery, aggravated battery of
a | aw enforcenent officer, attenpted second degree nurder with
a firearm attenpted aggravated battery of a |aw enforcenment
officer, attenpted aggravated battery, resisting an officer with
vi ol ence, shooting within a dwelling, and arnmed burglary with a
danger ous weapon. Four of the counts are life felonies.
Respondent took a direct appeal to the Fourth District Court of
Appeal which appeal was per curiam affirmed w thout witten

opinion in Florida v. State, 701 So. 2d 881 (Fla. 4th DCA 1997).

The present case arises fromthe summry denial of a notion

filed pursuant to Fla. R. Crim P. 3.850 and the direct appea

to the Fourth District Court of Appeal. Florida v. State, 855

So. 2d 109(Fla. 4th DCA 2003). In the opinion the Fourth
District stated the relevant facts as foll ows.

In ground three, appellant alleged that his
convictions for aggravated battery of a |aw
enf orcenent officer in count six and attenpted second
degree nmurder with a firearmin count seven viol ated
doubl e j eopardy as the crinmes involved the same victim
and sanme act. See Blockburger v. United States, 284
US 299, 304, 52 S.Ct. 180, 76 L.Ed. 306 (1932),
codified in 8 775.021(4), Fla. Stat. (1995); Johnson
v. State, 744 So. 2d 1221, 1221 (Fla. 4th DCA 1999);
Gresham v. State, 725 So. 2d 419, 420 (Fla. 4th DCA
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1999). We have held that where a defendant kills a
single victimwth a series of nurderous blows, it is
a violation of due process to convict on both
aggravated battery and second degree nurder. See
Canpbel | -Eley v. State, 718 So. 2d 327, 329 (Fla. 4th
DCA 1998).

In this case, the record before us indicates that
appel I ant was convicted of both aggravated battery of
a law enforcenment officer and attenpted second degree
murder for shooting at the officer. W acknow edge
that our decision in this case expressly conflicts
with Schirmer v. State, 837 So. 2d 587, 589 (Fla. 5th
DCA 2003), in which the fifth district concluded that
doubl e jeopardy did not bar dual convictions for
aggravated battery with a deadly weapon and attenpted
second degree nurder where both crimnal charges
related to the sane act--the stabbing of the victim
with a knife.

We reject the state's argunent, asserted at tri al
and here on appeal, that there is no prejudice from
these dual convictions because appellant was not
sentenced on count six for aggravated battery of a | aw
enf orcenent officer. Harm ess error analysis is not
applied to this type of fundanental error. See Johnson
v. State, 460 So.2d 954, 958 (Fla. 5th DCA 1984).
Thus, the record of appellant's conviction constitutes
the violation of double jeopardy.

855 So. 2d at 111.

The limted record which was before the Fourth District
Court of Appeal on the 3.850 summary appeal from which the case
ari ses reveals the followng facts relevant to the issue
pr esent ed.

On April 26, 1995 Officer Harrison was di spatched to a hone
in Hollywood, Florida where a violent crine was taking place.
Harrison entered the home and found Respondent hiding in the
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shower . Respondent pulled a pistol and shot twice, in rapid
succession, striking Harrison once in the head. As a result
of shooting O ficer Harrison, Respondent was charged with
attempted first degree nurder of a |aw enforcenment officer in
count 6 and attenpted first degree nmurder in count 7. The jury
convi cted Respondent of aggravated battery of a | aw enforcenment
officer in count 6 and attenpted second degree nurder with a
firearmin count 7. At the sentencing hearing the prosecutor
asked the trial judge not to inpose sentence on count 6. The
prosecut or argued:

| ask the court to withhold the inposition
of sentence but allow the conviction to

remain. | don’t think it violates double
j eopardy because there are certain elenents
attached to each offense. Aggr avat ed

battery has basically a struggle wth
sonebody as an el ement wi t hout bei ng done by

ill will, hatred, spite, or malice. Wher e
attempted second degree rmurder doesn’t
invol ve any contact at all necessary but
only an attenpt to kill sonebody with ill
will, hatred, spite or nalice. I think
there are different elenents as to each
of f ense. It is not a double jeopardy

problem It is just basically an attenpt of
the legislature, according to case |law |
found, that any one shooting is not neant to
have two different crinmes associated wth
one shooti ng.

(see sentencing hearing transcript pages 2446-2247)

At the urging of the prosecutor the trial judge did not

I npose a sentence in count 6.



SUMVARY OF THE ARGUNMENT

Respondent’s ri ght agai nst doubl e jeopardy was not vi ol at ed
by his convictions for the statutorily separate and distinct
of fenses of aggravated battery of a |law enforcenent officer and
att enpt ed second degree nmurder with a firearm Since each
of fense requires proof of an elenent that the other does not,
separate convictions and sentences for these two offenses are

perm ssi bl e under 8775.021(4)(a), Fla. Stat. (1995). Moreover,

these two offenses are not nerely degree variants of the sane
core offense and are not | esser included of fenses of each other
soas to fall within the exceptions set forth in 8775.021(4)(b)2

and 3, Fla. Stat. (1995). Nowhere in the Florida statutes is

aggravated battery made a degree of attenpted second degree
murder, or vice versa. The two offenses are totally separate

crinmes. Consequently, since no exception to the Blockburger

rule reiterated in 8775.021(4)(a) Fla. Stat., applies here,

Respondent’s convictions for the separate crines did not violate
t he prohibition agai nst doubl e jeopardy.
The issue presented in this appeal is controlled by this

court’s opinion in Gordon v. State, 780 So. 2d 17 (Fla. 2001)

where this court upheld convictions for 1) attenmpted first
degree murder with a firearm 2) causing bodily injury during a

felony with a weapon, and 3) aggravated battery causing great



bodily harmwith a firearm all arising from one gunshot.

ARGUMENT
DOUBLE JEOPARDY 1S NOT VIOLATED IN THE
PRESENT CASE WHERE RESPONDENT WAS CONVI CTED
OF AGGRAVATED BATTERY OF A LAW ENFORCEMENT
OFFI CER AND ATTEMPTED SECOND DEGREE MURDER
FOR SHOOTI NG A POLI CE OFFI CER
On April 26, 1995 Officer Harrison was di spatched to a hone
in Hollywod, Florida where a violent crinme was taking place.
Harrison entered the honme and found Respondent hiding in the
shower . Respondent pulled a pistol and shot tw ce, striking
Harrison once in the head. For shooting Officer Harrison,
Respondent was charged with attenpted first degree murder of a
| aw enforcement officer in count 6 and attenpted first degree
murder in count 7. The jury convicted Respondent of aggravated
battery of a |law enforcenment officer in count 6 and attenpted
second degree nurder with a firearmin count 7. The trial judge
did not inpose a sentence in count 6. The Fourth District Court
of Appeal, reviewing the summary denial of a notion filed
pursuant to Fla. R Crim P. 3.850 found that the two

convictions, “violated double jeopardy as the crinmes involved

the sanme victimand the sanme act.” Florida v. State, 855 So. 2d

109, 111 (Fla. 4th DCA 2003). The State of Florida asserts that

this conclusionis incorrect and contrary to the holding of this
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court in Gordon v. State, 780 So. 2d 17 (Fla. 2001). The State
asserts that the convictions for aggravated battery of a |aw
enf orcenent officer and attenpted second degree nurder are
separate of fenses and do not viol ate doubl e jeopardy princi pl es.

“The prevailing st andard for det ermi ni ng the
constitutionality of rmultiple convictions for offenses arising
from the same crimnal transaction is whether the Legislature
‘“intended to authorize separate punishnments for the two

crimes.’”” Gordon v. State, 780 So. 2d 17, 19 (Fla. 2001),

citing, MP. v. State, 682 So. 2d 79, 81 (Fla. 1996); see State

V. Anderson, 695 So. 2d 309, 311 (Fla. 1997) ("Legislative

intent is the polestar that guides our analysis in double
j eopardy issues...."). Absent a clear statenent of |egislative
intent to authorize separate punishnments for two crinmes, courts

enploy the test from Blockburger v. United States, 284 U.S.

299, 52 S. C. 180, 76 L. Ed. 306 (1932) to determne if

separate offenses exist. Gordon v. State, 780 So. 2d 17, 20

(Fla. 2001). In determ ning whether nultiple convictions are

val i d, Blockburger requires courts to exam ne the offenses to
ascertai n whet her each of fense requires proof of an el ement that

t he other does not. See State v. Carpenter, 417 So. 2d 986 (Fl a.

1982). Courts applying this “same elenents” test can only

reviewthe statutory el ements of the crines involved and may not



exam ne the pleadings or the proof introduced at trial to

determne if a doubl e jeopardy violation exists. Gaber v. State,

684 So. 2d 189, 190 (Fla. 1996); Gordon v. State, 780 So. 2d

17, 21 n. 3 (Fla. 2001). “If each offense contains an el enment

that the other does not, Blockburger is satisfied, even though

a substantial overlap in proof is used to establish the crines.”

State v. Carpenter, 417 So. 2d 986, 987 (Fla. 1982); Austin v.

State, 852 So. 2d 898 (Fla. 5th DCA 2003).

The Bl ockbur ger sane-el enents test, al ong with gui dance from

the legislature concerning its legislative intent to authorize
mul tiple crimes arising out of the sane episode, is codified in

8§ 775.021(4), FEla. Stat. (1995), which reads as follows:

(a) Whoever, in the course of one crin na
transaction or episode, commts an act or
acts which constitute one or nore separate
crim nal of f enses, upon conviction and
adj udi cation of guilt, shall be sentenced
separately for each crimnal offense; and
t he sentenci ng judge nay order the sentences
to be served concurrently or consecutively.
For the purposes of this subsection,
offenses are separate if each offense
requi res proof of an elenment that the other
does not, without regard to the accusatory
pl eadi ng or the proof adduced at trial.

(b) The intent of the Legislature is to
convict and sentence for each crimna
offense commtted in the course of one
crimnal episode or transaction and not to
allow the principle of lenity as set forth
in subsection (1) to determ ne |egislative
i ntent. Excepti ons to this rul e of
construction are:



1. Ofenses which require identical elenents
of proof.

2. Ofenses which are degrees of the sane
of fense as provided by statute.

3. Ofenses which are |esser offenses the
statutory elenents of which are subsuned by
the greater offense.

“Thus, the Blockburger test, or ‘sane-elenents’ test,

i nqui res whet her each of fense has an el enent that the other does
not. If so, then they are consi dered separate of fenses, and the
def endant nmay be convicted and punished for each offense.”

Gordon v. State, 780 So. 2d 17, 20 (Fla. 2001).

At bar the two crines involved, aggravated battery of a |l aw
enf orcenment officer and attenpted second degree nurder, have

dramatically different elenments. Conpare Fla. Stat. § 784. 045!

with 88 782.04(2)2 and 784.07. According to the Standard Jury

1784. 045. Aggravated battery-
(1)(a) A person conmts aggravated battery who, in commtting
battery:
1. Intentionally or knowingly causes great bodily harm
per manent disability, or permanent disfigurenent; or
2. Uses a deadly weapon.

2777.04(1) crimnalizes an attenpt "to commit an of f ense prohi bited
by | aw. "
8§ 782.04(2) defines second degree mnurder as,
[t] he unl awful killing of a human bei ng, when perpetrated by any act
i mm nent |y danger ous t o anot her and evi nci ng a depraved m nd r egar dl ess
of human i fe, al though wi thout any preneditated designto effect the
deat h of any particul ar individual.



| nstructions the el enments of second degree nurder are: 1) that
t he defendant intentionally commtted an act which would have
resulted in the death of the victim except that someone
prevented himfromkilling the victimor he failed to do so; 2)
the act was inmnently dangerous to another and denonstrated a
depraved m nd without regard for human |ife. The Standard Jury
I nstructions give the elenments for aggravated battery of a | aw
enforcement officer as: 1) the intentional touching or striking
of the victimagainst his will or intentionally causing bodily
harm to the victim 2) Defendant in commtting the battery
intentionally or know ngly caused great bodily harm permnent
di sability, permanent disfigurement or used a deadly weapon; 3)
the victimwas a | aw enforcenent officer; 4) the defendant knew
the victimwas a | aw enforcenment officer; and 5) the victimwas
engaged in the | awful performance of his duties when the battery
was commtted; See Standard Jury Instructions (Crim); See

McKowen v. State, 792 So. 2d 1251 (Fla. 5th DCA 2001)(“Battery

on a law enforcenment officer is actually and intentionally
touching or striking alaw enforcenment officer against his wll,
while he is engaged in the lawful execution of his duties.
Attenpted second degree nurder requires the intentional
conmm ssion of an imm nently dangerous act which denonstrates a

depraved mnd that could have resulted in the death of the
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victim”) There are no elenments that are conmmon to the two
crimes at issue. Therefore, the two convictions do not violate
the sane elenments test, which is the first statutory exception
found in section 775.021(4)(b)1.

In Gordon v. State, 780 So. 2d 17, 21 (Fla. 2001), this

court advised that its construction of the second statutory
exception found in section 775.021(4)(b)2 requires a two-step
anal ysi s. First, it must be determ ned whether the crines

constitute separate offenses under Blockburger, as codified in

§ 775.021(4)(a). |If they do, a court nust next exam ne whet her
the crines are “degree variants” or aggravated forms of the sane
core of fense.

The State already expl ai ned above that each crime has an
el ement the other does not and are therefore separate offenses

under Bl ockburger. The two crimes involved in this case are

quite different and arise from different core offenses. One
arises fromthe core offense of hom cide and the second ari ses

fromthe core offense of battery. Mtchell v. State, 830 So. 2d

944, 946 n. 7 (Fla. 5th DCA 2002) (“Review of this concept
indicates that the core offenses are basically theft, battery,
possessi on of contraband, or hom cide.”) Since the two offenses
grow out of different core crimes, they cannot be “degree

variants” or aggravated forms of the same core offense.
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Therefore, the second exception of section 775.021(4)(b)2 is not
appl i cabl e.

The third exception, found in section 775.021(4)(b)3,
focuses on whether one crime is a necessarily |esser included
of fense of the other. The exception for |esser included
of fenses applies only to category one or necessarily |esser
i ncluded of fenses and not to category two or perm ssive |esser

included offenses. Gaber v. State, 684 So. 2d 189, 192 (Fla.

1996); Gordon v. State, 780 So. 2d 17, 21 n. 3 (Fla. 2001);

State v. Johnson, 601 So. 2d 219, 221 (Fla. 1992)(“Necessarily
| esser included offenses were listed in section 775.021(4)(b)3
as an exception to the stated legislative intent to convict for
each crimnal offense commtted in the course of one crimna

transaction...”); Aiken v. State, 742 So. 2d 811 (Fla. 2nd DCA

1999).

There is no category one or necessarily lesser included
of fense for attenpted second degree nurder. See Fla. Std. Jury
Instr.(Crim) Aggravated battery is not a category one |esser
i ncluded of fense of attenpted nurder because each crine contains

an el ement not contained in the other. State v. Johnson, 601

So. 2d 219, 220 (Fla. 1992). Therefore, the third exception is
not applicable to the present case.

The | egi sl ature set forthits rule of statutory construction

12



in 8 775.021(4)(b) Fla. Stat. (1995), which clearly states that
“[t]he intent of the Legislature is to convict and sentence for
each crimnal offense conmtted in the course of one crimnmna
epi sode or transaction.” This court reviewed that section and
stated, “section 775.021(4) makes it clear that a defendant may
be convicted of two or nore crim nal offenses arising out of the
sanme transaction as long as each crimnal offense contains at

| east one separate elenment.” State v. Johnson, 601 So. 2d 219

(Fla. 1992). The Fourth District apparently overlooked this
rule of statutory construction when it held petitioner could not
be “convicted of both aggravated battery of a |aw enforcenent
officer and attenpted second degree nurder for shooting at the

officer.” Florida v. State, 855 So. 2d 109, 111 (Fla. 4th DCA

2003) . In the instant case, legislative intent dictates that
doubl e jeopardy presents no constitutional bar to convictions
for aggravated battery on a law enforcenment officer and
attenmpt ed second degree nurder with a firearmarising out of the

same i ncident.

In Gordon v. State, 780 So. 2d 17 (Fla. 2001) the defendant
was convicted of three felonies, 1) attenpted first degree
murder with a firearm 2) causing bodily injury during a felony
with a weapon, and 3) aggravated battery causing great bodily

harmwith a firearm all arising from one gunshot. This court

13



upheld the three convictions against a double |eopardy
chal | enge. The hol di ng of Gordon directly applies to the present

case. The holding in Gordon is consistent with the holding in

Schirnmer v. State, 837 So. 2d 587 (Fla. 5th DCA 2003), which the
Fourth District cited as being in express conflict with their
opinion in this case. In Schirmer the Fifth District upheld
convictions for aggravated battery and attenpted second degree
murder arising fromone stab wound.

This court should reverse that portion of the opinion in
Florida that invalidates the conviction for aggravated battery

of a |l aw enforcenent officer.
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CONCLUSI ON

VWHEREFORE, based on the above and foregoing argunents and
authorities cited therein, Petitioner respectfully submts that
this court nust reverse the portion of the opinion below that
hol ds respondent could not be “convicted of both aggravated
battery of a law enforcenent officer and attenpted second degree
mur der for shooting at the officer.”

Respectfully subm tted,

CHARLES J. CRI ST, Jr.

Attorney Genera
Tal | ahassee, Florida

CELI A TERENZI O

Seni or Assistant Attorney General
West Pal m Beach, Florida

Fl ori da Bar No. 0656879

DON M ROGERS

Assi stant Attorney Ceneral
Florida Bar No. 0656445
1515 North Flagler Drive
Suite 900
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(561) 837-5000
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