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PRELI M NARY STATENMENT

Petitioner was the prosecution in the Crimnal Division of
the Circuit Court of the Seventeenth Judicial Circuit, in and
for Broward County, Florida and the appellee in the Fourth
District Court of Appeal. Respondent was the defendant in the
Crimnal Division of the Circuit Court of the Seventeenth
Judicial Circuit, in and for Broward County, Florida and the
appellant in the Fourth District Court of Appeal. In this
brief, the parties shall be referred to as they appear before
this Honorable Court of Appeal except that Petitioner may al so

be referred to as the State or prosecution.



SUMVARY OF THE ARGUNMENT

Respondent’s ri ght agai nst doubl e jeopardy was not vi ol at ed
by his convictions for aggravated battery of a | aw enforcenent
of ficer and attenpted second degree nurder with a firearm Since
each offense requires proof of an element that the other does
not, separate convictions and sentences for these two offenses

are perm ssible under 8 775.021(4)(a) Fla. Stat. (1995).

The el enents of the crine of attenpted second degree nurder
are well defined by two statutes and listed in the standard jury
i nstructions.

The deci sion of the Fourth District Court of Appeal is based
on an erroneous expansion of an exception to the rule outlined
in section 775.021. This singular hom cide exception states
that only one hom cide conviction and sentence may be inmposed
for a single death. The exception is not applicable in cases,
such as the one at bar, not involving a death.

The third exception found in 8 775.021(4)(b)3, Ela. Stat.

(1995) (O fenses which are | esser offenses the statutory el enents
whi ch are subsuned by the greater offense) is not applicable to
the present case as aggravated battery is not a necessarily
| esser included offense of attenpted second degree nurder. |In
determning if double jeopardy has been violated with the two

convictions this court 1is not permtted to examne the



accusatory pleading or the proof adduced at trial.

This court should not revisit the i ssue of whether the crine
of attenpted second degree nurder exists in this State. The
i ssue was not raised inthe trial court in the 3.850 notion. The
i ssue was not raised on direct appeal to the Fourth District
Court of Appeal. The issue was not nmentioned in the opinion of
the Fourth District Court of Appeal fromwhich the present case

arises. The issue is not properly before this court.



ARGUMENT

DOUBLE JEOPARDY IS NOT VIOLATED IN THE PRESENT CASE

WHERE RESPONDENT WAS CONVI CTED OF AGGRAVATED BATTERY

OF A LAW ENFORCEMENT OFFI CER AND ATTEMPTED SECOND

DEGREE MURDER FOR SHOOTI NG A POLI CE OFFI CER

In the initial brief the State argued that double jeopardy
was not violated in the present case where M. Florida was
convi cted of aggravated battery of a |l aw enforcenent officer and

attenmpted second degree nurder with a firearmarising fromthe

sane act. The State relied heavily on Gordon v. State, 780 So.

2d 17 (Fla. 2001), wherein this court wupheld three felony
convictions all arising fromone gunshot. It is interestingto
note that respondent does not nmention or cite Gordon in the
answer brief.

Respondent initially argues that the |egislature has not
defined the crime of attenpted second degree nurder. (answer
brief page 10). Although technically correct, as there is not
a statute titled attenpted second degree nurder, the crinme is

based on two statutes. § 777.04(1) FEla. Stat. (1995) and 8§

782.04(2) Fla. Stat. (1995). This is true for all attenpts. In
these two statutes the | egislature has defined both attenpt and
second degree nurder. The State would note that there is a
standard jury instruction for attenpted second degree nurder

See Florida Standard Jury Instructions (Crim. I n cases



i nvol vi ng doubl e jeopardy issues this court does refer to the
elements of the crimes as |listed in the standard jury

i nstructions. See Gordon v. State, 780 So. 2d 17, 21 (Fla

2001) .

At bar this court is presented with a very narrow question
of pure |awt-whether a crimnal defendant can be convicted of
both attenpted second degree nurder with a firearm and
aggravated battery of a |l aw enforcenment officer when both crines
arise from a single act and not violate double jeopardy.
Because this analysis involves a double jeopardy analysis, this
court mnust be guided by legislative intent. 8 775.021, Fla.
Stat. (1995). "Legislative intent is the polestar that guides

[the] analysis in double jeopardy issues." State v. Anderson,

695 So. 2d 309, 311 (Fla. 1997). In State v. Smth, 547 So. 2d

613 (Fla. 1989), [the court] recognized the legislative intent
to inpose nultiple punishnents for separate offenses even if the
of fenses are based on only one act. Id. at 616. Doubl e
jeopardy is not inplicated as long as the crim nal offenses for
whi ch a defendant was charged contain statutory el ements which
the others do not, Smith, 547 So. 2d at 613, and the charged

of fenses are not degree variants of each other. Anderson; See

The standard of review for a pure question of law is de
novo. Armstrong v. Harris, 773 So. 2d 7 (Fla. 2000).
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Donal dson v. State, 722 So. 2d 177, 183 (Fla. 1998). Because

the legislature has nade it abundantly clear that their intent
“is to convict and sentence for each crimnal offense commtted
in the course of one crimnal episode or transaction...” 8§

775.021(4)(b) Fla. Stat. (1995), the decision below nust be

rever sed.

Respondent’s argument clearly acknow edges that the
elements of the two crinmes involved in the present case are
quite different. However, respondent argues that in certain
cases an act constituting aggravated battery can also be an act
that is i mm nently dangerous to anot her denonstrating a depraved
m nd that would al so constitute attenpted second degree nurder.
The State agrees this is the |aw of our State. 8§ 775.021(4) (b)

Fla. Stat. (1995)(“The intent of the Legislature is to convict

and sentence for each crimnal offense conmtted in the course
of one crimnal episode or transaction...”); Gordon.

The State acknowl edges that this court has noted an
exception to the rule outlined in section 775.021 applicable
only in cases involving an actual hom cide death. In Gordon
this court discussed the exception as foll ows:

We have hel d repeatedly that section 775.021
di d not abrogate our previous pronouncenents
concerning puni shnent s for si ngul ar
hom ci des. See Goodwin v. State, 634 So. 2d

at 157-58 (Ginmes, J. concurring) ("I
bel i eve that the Legislature could not have

6



i ntended that a defendant coul d be convicted
of two crimes of homcide for killing a
single person."); State v. Chapnman, 625 So.
2d 838, 839 (Fla.1993); Houser v. State, 474
So. 2d 1193, 1196 (Fla. 1985) (noting that
"only one hom cide conviction and sentence
may be inposed for a single death");
Canmpbel | -El ey, 718 So. 2d at 329; Laines V.
State, 662 So. 2d at 1250; Goss v. State,
398 So. 2d at 999. Indeed, this principle is
based on notions of fundanental fairness
whi ch recogni ze the inequity that inheres in

mul ti pl e puni shnents for a singular killing.
As Justice Shaw noted in his Carawan
di ssent, "physical injury and physica

injury causing death, nerge into one and it
is rationally defensible to conclude that
the legislature did not intend to inpose
cunmul ative puni shnments." Carawan, 515 So. 2d
at 173 (Shaw, J., dissenting). No death
occurred in this case.

Id, at 25.

However, the deci sion of the Fourth District Court of Appeal
is based on an erroneous expansion of this singular hon cide
exception to a case not involving a death. Central to the
deci sion of the Fourth District Court of Appeal at bar is the
follow ng sentence: “W have held that where a defendant kills
a single victimwith a series of nurderous blows, it is a
vi ol ation of due process to convict on both aggravated battery

and second degree nurder.” Florida v. State, 855 So. 2d 109, 111

(Fla. 4th DCA 2003) citing. Canpbell-Eley v. State, 718 So. 2d




327, 329 (Fla. 4'" DCA 1998)2. The present case does not involve
a death. The rationale of the Fourth District Court of Appeal,
as stated in the above sentence, is erroneous because the Fourth
District applies the singular hom ci de exception to an attenpted
hom ci de case. In Gordon this court specifically rejected the
expansi on of the singular hom cide exception to cases invol ving
an attenpted hom cide. This court specifically stated: “[t]hat
rationale is not applicable here, where an actual hom cide did
not occur as a result of Gordon’s crimnal actions.” Gordon, 780
So. 2d at 25. Clearly, the Fourth District Court of Appeal
failed to take this portion of the Gordon opinion into account
in issuing the decision under review. The State asserts that the
deci sion of the Fourth District Court of Appeal is based on an
erroneous expansion of the singular hom cide exception. The
exception is not applicable to the present case as a death did
not occur.

Respondent argues that the third exception found in §

775.021(4)(b)3, Fla. Stat. (1995)(Ofenses which are |[|esser

of fenses the statutory elenments which are subsuned by the
greater offense) is applicable to the present case. As the

State pointed out in the initial brief, this exception is not

2Campel | -Ely i nvol ves a deat h as t he def endant was convi ct ed of
second degree nurder




applicable to the present case because, as this court has held
on nunmerous occasions, the exception only applies to

necessarily lesser included offenses. State v. MC oud, 577 So.

2d 939, 941 (Fla. 1991)(holding that “an offense is a |esser
i ncluded of fense for purposes of section 775.021(4)only if the
greater offense necessarily includes the |esser offense”);

Gaber v. State, 684 So. 2d 189, 192 (Fla. 1996); Gordon v.

State, 780 So. 2d 17, 21 n. 3 (Fla. 2001); State v. Johnson, 601

So. 2d 219, 221 (Fla. 1992)(“Necessarily lesser included
of fenses were listed in section 775.021(4)(b)3 as an exception
to the stated legislative intent to convict for each crim nal
of fense comm tted in t he course of one crimna

transaction...”); See Aiken v. State, 742 So. 2d 811, 812 (Fla.

2nd DCA 1999).
Aggravated battery is not a category one |esser included
of fense of attenpted second degree nurder because each crine

contains an elenent not contained in the other. Persaud v.

State, 821 So. 2d 411, 414 (Fla. 2nd DCA 2002); Levesque V.

State, 778 So. 2d 1049 (Fla. 4th DCA 2001). There is no
category one or necessarily lesser included offense for
attempt ed second degree nurder listed in the chart contained in
the standard jury instructions. See Fla. St d. Jury

Instr.(Crim). Therefore, contrary to the position respondent



asserts, the third exception is not applicable to the present
case.

Respondent al so suggests this court should exam ne the
chargi ng docunent and the facts of the case to determne if the
charges could have been brought in one count rather than two.
In determning if double jeopardy has been violated with the two
convictions this <court 1is not permtted to exam ne the
“accusatory pleading or the proof adduced at trial.” 8

775.021(4)(a) Fla. Stat. (1995); Gaber v. State, 684 So. 2d 189,

190 (Fla. 1996) (court acknow edges it cannot exam ne facts from
the record relevant to claim “[r]ather our double jeopardy
analysis nust |look only to the statutory elenents” of the
crinmes).

Finally, respondent suggests this court should revisit the
guestion of whether the crime of attenpted second degree nurder

exists in this state. See Brown v. State, 790 So. 2d 389 (Fla.

(2000) (crime of attenpted second degree nurder exists in
Florida) The issue was not raised in the trial court in the
3.850 nmotion. The issue was not raised on direct appeal to the
Fourth District Court of Appeal. The issue was not nmentioned in
the opinion of the Fourth District Court of Appeal from which
the present case arises. Florida. The issue was not preserved

for review in this court. 8§ 924.051(3) Fla. Stat.; Tillman v.

10



State, 471 So. 2d 32, 35 (Fla. 1985)(“In order to be preserved
for further review by a higher court, an issue nust be presented
to the I ower court and the specific | egal argunent or ground to
be argued on appeal or review nust be part of that presentation
if it isto be considered preserved.”) Alternatively, the State
asserts this court does not have jurisdiction over the newy
raised issue as it is totally beyond what was presented to this
court at the time this court made the decision to accept
jurisdiction.

The State would also point out that this court has
consistently cited to Brown noting that the crine of attenpted

second degree nurder exists inthis state. Holland v. State, 773

So. 2d 1065, 1071 (Fla. 2000); Rivero v. State, 790 So. 2d 1091

(Fla. 2001); Durham v. State, 790 So. 2d 1090 (Fla. 2001);

Redding v. State, 845 So. 2d 892 (Fla. 2003)(unpublished

opinion). Based on this reliance on Brown it is clear that this
court does not want to revisit the opinion finalized |less than
t hree years ago.

In conclusion, the State asserts that this court should
reverse the Fourth District’'s decision to invalidate the
adj udi cation of Arthur Florida on count 6, aggravated battery of
a law enforcenment count. This result is consistent with the

hol di ngs of the Fifth District in Schriner v. State, 837 So. 2d

11



587 (Fla. 5th DCA 2003); Gutierrez v. State, 860 So. 2d 1043,

1045-46 (Fla. 5th DCA 2003) and MKowen v. State, 792 So. 2d

1251 (Fla. 5th DCA 2001)°® and nore inportantly directly in line
with the decision of this court in Gordon. The Legislature has
clearly expressed its intent to convict for each crime committed
in the course of one crimnal episode. The convictions for
attempted second degree nurder and aggravated battery of a |aw
enf orcenent officer in the present case do not violate double
j eopardy. The two convictions are consistent with clearly
expressed legislative intent and case law from this court and

must be uphel d.

3 n McKowen the jury found the defendant guilty of the | esser
i ncl uded of f enses of aggravated battery on al awenforcenent officer
and attenpted second degree nurder. The Fifth District concl uded t he
two crinmes were not “subsuned, onewithinthe other, nerely because
t hey were conmtted at the same ti me agai nst the sane of ficer.” 792 So.
2d at 1252.

12



CONCLUSI ON

VWHEREFORE, based on the above and foregoing argunents and
authorities cited therein, Petitioner respectfully submts that
this court nmust reverse the portion of the opinion bel ow that
hol ds respondent could not be “convicted of both aggravated
battery of a | aw enforcenent officer and attenpted second degree
mur der for shooting at the officer.”

Respectfully subm tted,

CHARLES J. CRI ST, Jr.

Attorney Genera
Tal | ahassee, Florida

CELI A TERENZI O

Seni or Assi stant Attorney General
West Pal m Beach, Florida

Fl ori da Bar No. 0656879

DON M ROGERS

Assi stant Attorney Ceneral
Fl ori da Bar No. 0656445
1515 North Flagler Drive
Suite 900

West Pal m Beach, FL 33401
(561) 837-5000

FAX (561) 837-5099

Counsel for Petitioner
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