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| NTRODUCTI ON

Petitioner Everett Ward M | ks was t he defendant inthe trial
court and the appellant on appeal. Respondent State of Florida
was the prosecution at trial and the appellee on appeal. The
parties will bereferredtointhis brief as “M. MI1ks” and “t he
state.” The synbol “R’ will constitute a reference to the record
on appeal .

STATEMENT OF THE CASE AND FACTS

On June 13, 2000, an information was filed in the Sixth
Judicial Circuit of Florida charging that on or between March 1
and March 20, 2000, M. MIlks commtted the offense of [ewd or
| asci vi ous nol estati on.

M. MIlks entered a no contest plea (R 89-96) and was
sentenced to inprisonnment for 6.5 years (R41). The state filed
a notice of its intent to have M. M| ks declared a sexual
predator (R45). M. MIlks noved to disnmiss the notice (R 46-47)
and filed a menorandumin support of the motion (R 48-63). In
t hese pleadings, M. Ml ks asserted the unconstitutionality of
Florida s statutory scheme relating to sexual predators.

At the hearing on the state’'s request to have M. M Kks
decl ared a sexual predator, M. MIks’ counsel orally argued the
constitutional issues (R 73-77, 79-81). The court rejected M.
M1 ks’ argunments (R 81-82), denying M. MI ks objection (R 82)

and concl udi ng, “ So, I’m specifically passing upon the



constitutionality of the sexual predator statute and find that
the mandatory features of the sexual predator statute are
constitutional and are within the legislature’'s discretion (R
82).” Subsequently, the court declared M. Ml ks to be a sexual
predator (R 84) and entered a witten order to that effect (R
70) .

On appeal, the Second District Court of Appeal affirnmed the
order of the trial court. MIks v. State, 848 So. 2d 1167 (Fl a.
2d DCA 2003). This proceeding follows.

SUMVARY OF ARGUMENT

The Fl ori da Sexual Predators Act requires that of fenders who
nmeet the statutory criteria nust be designated as sexual
predators and nust therefore be subjected to the act’s extensive
burdens and severe public stigma. This is true regardless of
whet her or not a particular offender poses a threat to the
community. The sweeping approach taken by the legislature in
designating all offenders who neet the criteria to be sexual
predators, w thout giving themthe opportunity for a hearing on
t he question of whether they in fact pose a danger, violates both
procedural and substantive due process, as well as -equal
protecti on.

Procedural due process clains are exam ned in two steps, the
first of which asks whether there exists a liberty or property

interest which has been interfered with by the state and the



second of which exam nes whet her the procedures attendant upon
t hat deprivation were constitutionally sufficient.

In determ ning whether a liberty or property interest has
been inplicated when governnmental action damges a person’s
reputation, the courts enploy the “stigma plus” test, which
requires a showing of governnental defamation that is
sufficiently derogatory to injure a person’s reputation and sone
tangi ble and material state-inposed burden or alteration of the
i ndividual’s status or of a right.

That test was net here. Clearly, the act of being | abeled a
“sexual predator” results in a stigna. Mor eover, the Sexual
Predat ors Act i nposes lifelong registrationrequirenents, limts
enpl oynment possibilities, restricts the right to tort renedies,
and infringes on the right to privacy. Thus, the plus prong of
the “stigma plus” test has also been nmet and it is apparent that
the act interferes with liberty or property interests.

Once this conclusion is reached, it is apparent that
procedur al due process has been vi ol at ed because the act provides
for no process whatsoever, instead establishing an automatic
determ nati on of sexual predator status.

The decision in Connecticut Dept. of Public Safety v. Doe,
538 U.S. 1, 123 S.C. 1160, 155 L.Ed. 2d 98 (2003), does not
change this conclusion. |In Doe, the Court found that procedural

due process did not nmandate a hearing when danger ousness was not



mat eri al under the Connecticut statute at issue. In Florida, by
contrast, the legislature made it quite clear that its purpose in
enacting the Sexual Predators Act was to protect the public from
dangerous individuals, not to inpose the act’s burdens on al
persons convicted of certain offenses, regardl ess of
danger ousness.

Should it be found that the rationale of Doe applies to the
act, however, it would have to be concluded that the act is
invalid under a substantive due process analysis. The Court in
Doe suggested that the | ack of a hearing m ght constitute such a
constitutional violation, but did not reach the issue. The
factors formng the basis for the procedural due process
argunment, especially the fundanental rights invol ved and the fact
that the act’s purpose is to protect the public, nmust be wei ghed
inlight of the fact that the state has no i nterest whatsoever in
i nposing the act’s burdens on individuals who are not dangerous
and the fact that the state could have achieved its purpose
through the less restrictive alternative of providing for a
hearing on the issue of dangerousness.

I n addition, the act violates equal protection. It allows
def endants to escape its requirenents when it is apparent from
the record that their of fenses | acked a sexual conponent and t hat
they therefore do not present a danger of commtting future

sexual offenses. It does not, however, allow other simlarly



situated defendants to establish the facts of their case when
those facts do not appear in the record. The Court in Doe did
not address this issue either, but Justice Souter, joined by
Justice G nsburg, wote a concurring opinion that suggested t hat
t he Connecticut statute nmi ght be subject to an equal protection
chal | enge because only certain offenders were allowed the
possibility of avoiding its requirenments. The attack alluded to
by Justices Souter and Gnsburg is entirely consistent wth
Florida lawfinding irrebuttable presunptions to be invalid. It
denonstrates that the Sexual Predators Act is a violation of
equal protection.

Finally, in leaving the trial court with no discretion to
determ ne whet her the declaration that an individual is a sexual
predator i s necessary for the protection of the public, Florida's
statutory schene al so viol ates the separati on of powers clause in
Article 11, Section 3 of the Florida Constitution.

The statute here wests from trial courts the final
di scretion to decide whether an offender should be declared a
sexual predator. Anal ogous situations denonstrate that when such

discretion is absent, a constitutional violation occurs.



ARGUMENT

THE TRI AL COURT ERRED I N DENYI NG MR. M LKS
OBJECTI ON TO THE APPLI CABI LI TY OF FLORI DA’ S
SEXUAL PREDATOR ACT AND IN DECLARI NG MR
M LKS TO BE A SEXUAL PREDATOR WHEN THE ACT
VI OLATES BOTH PROCEDURAL AND SUBSTANTI VE DUE
PROCESS, AS WELL AS EQUAL PROTECTI ON, UNDER
BOTH THE FEDERAL AND FLORI DA CONSTI TUTI ONS,
BY NOT PROVIDING FOR A HEARING ON THE
QUESTI ON OF WHETHER AN OFFENDER IS A DANGER
TO THE COMMUNI TY AND WHEN THE ACT VI OLATES
THE SEPARATI ON OF POWERS PROVI SI ON OF THE
FLORI DA CONSTI TUTI ON.

A The Florida Sexual Predators Act

The Florida Sexual Predators Act provides that a defendant
convicted of any of several offenses who neets the statute’s
criteria “shall be designated as a ‘sexual predator.’” Section
775.21(4)(a), Florida Statutes. As noted in Robinson v. State,
804 So. 2d 451, 452 (Fla. 4t DCA 2001), “[t]here is no anmbiguity

in this particular section; if the defendant neets the
substantive criteria for the designation of a sexual predator,
the court nmust designate himso.” Thus, when a def endant has the

prerequisite crimnal conviction, a trial court is required to
enter a finding of sexual predator status. Espindola v. State,
855 So. 2d 1281, 1284 (Fla. 3d DCA 2003); State v. Curtin, 764
So. 2d 645, 647 (Fla. 1st DCA 2000). Indeed, the granting of a
notion to decl are an i ndi vi dual a sexual predator has been deened
nerely “perfunctory.” Espindola, 855 So. 2d at 1284; Thomas v.
State, 716 So. 2d 789 (Fla. 4t" DCA 1998).

The designation has a major inpact on offenders who are
subjected toit. Once designated, extensive burdens and a severe

public stigma attach to offenders. For instance, they are
subjected to registration requirenments, Section 775.21(6),
Florida Statutes,! for the duration of their Iives. Section

P Wthin 48 hours of establishing a residence, the of fender nust
personally go to the offices of the Departnent of Law Enforcenent
(FDLE), or, alternatively, the sheriff’s office, and, within 48
addi ti onal hours, of the Departnment of H ghway Safety and Mot or
Vehicles, toregister. Section 775.21(6)(e), 775.21(6)(f), Florida
St at ut es; Espindola, 855 So. 2d at 1285. Upon registration, an
of fender must provide his or her nane, age, race, sex, date of
bi rth, hei ght, weight, hair and eye col or, a phot ograph, address of
| egal residence, address of any current tenporary residence, a
brief description of the crimes commtted by the offender, and



775.021(6) (1), Florida Statutes. Moreover, the sexual predator
registration list is a public record, Section 775.21(6) (k) 2.
Florida Statutes, and the information is widely di ssem nated to
the community and the public. Section 775.21(7), Florida
St at ut es. Offenders nust obtain driver’s |licenses or
identification cards and identify thensel ves as sexual predators
as part of that process. Section 775.21(6)(f), Florida Statutes.
They nust report to sheriffs when they nove. Section
775.21(6) (i), Florida Statutes. Failure of offenders to conply
with the sexual predator requirenments is a crimnal offense
Section 775.21(10), Florida Statutes.

Mor eover, the act prohibits specific offenders fromworking
“at any busi ness, school, day care center, park, playground, or
ot her place where children regularly congregate ....” Section
775.21(10)(b), Florida Statutes.?

The act also requires FDLE to take offenders’ registration
informati on and photograph and place it on the internet for
wor | dwi de di stribution, Section 775.21(7)(c), Florida Statutes,
and requires county law enforcenment to provide the sane
information to the public through other nmeans. Section
775.21(7)(a), Florida Statutes. In addition, it provides broad
imunity to anyone acting in good faith in the i nplenentation of
the act’s notification requirenments. Section 775.21(9), Florida
St at ut es.

The act, however, does not provide for a hearing on the
qguestion of whether an individual upon whomit is being brought
to bear poses a danger to the community. This failure violates
M. M1 ks’ procedural and substantive due process rights, as well
as his right to equal protection, under both the federal and
Fl ori da constitutions. Moreover, the act viol ates the separation
of powers provision of the Fl orida Constitution. Thus, the trial
court erred in denying M. MIks objection to the act’s
applicability to him?

genetic material. Section 775.21(6)(a)l., Florida Statutes;
Espi ndol a, 855 So. 2d at 1285.

2 This prohibition applies to M. MIlks, who was convicted of
violating Section 800.04, Florida Statutes, one of the offenses
specified in the above provision.

8 This matter should be reviewed de novo. As noted in Ccal a
Breeders’ Sal es Co. v. Florida Gam ng Centers, Inc., 731 So. 2d 21,
24 (Fla. 1t DCA 1999), “A trial court’s decision on the
constitutionality of a state statute presents anissue of |awt hat
is reviewed by the de novo standard of review.”



B Pr ocedural Due Process

Procedural due process clains are to be exam ned “in two
steps: the first asks whether there exists aliberty or property

interest which has been interfered with by the State; ...the
second exam nes whether the procedures attendant upon that
deprivation were constitutionally sufficient.” Kentucky Dept. of

Corrections v. Thonpson, 490 U.S. 454, 460, 109 S.Ct. 1904, 1908,
104 L.Ed. 2d 506, 514 (1989) (citations omtted).
1 Li berty or Property Interest

I n answering the question of whether a |iberty or property
i nterest has been inplicated when governnental action damages a
person’s reputation, the courts enploy the “stigma plus” test to
det erm ne whet her procedural due process rights are triggered.
This test, which arose from the decision in Paul v. Davis, 424
US 693, 96 S.Ct. 1155, 47 L.Ed. 2d 405 (1976), requires a
showing of governnmental defamation that is sufficiently
derogatory to injure a person’s reputation and sone tangi ble and
mat eri al state-inposed burden or alteration of the individual’s
status or of a right.
a Stigm

There can be no question that the “stigm” portion of this
test has been net here. Clearly, the act of being |abeled a
“sexual predator” results in a stigma. Espindola, 855 So. 2d at
1287. See also Fullmer v. Mchigan Dept. of State Police, 207
F. Supp. 2d 650, 659 (E.D. M ch. 2002) (plaintiff met first prong
of “stigma plus” due to stignma associated with being falsely
| abel ed as a danger to the community when registry included both
currently dangerous offenders and those who are not likely to
become dangerous again); Doe #1 v. Wl lianms, 167 F.Supp. 2d 45,
51 (D.D.C. 2001) (“It is beyond dispute that public notification
pursuant to the [District of Colunbia sex offender registry]
results instigm); Doe v. Pryor, 61 F. Supp. 2d 1224, 1231 (M D
Ala. 1999) (“Wiile it mght seemthat a convicted felon could
have little Il eft of his good name, community notification ...wl|
inflict agreater stigma than would result fromconviction al one”
because “[n]otification will clearly brand the plaintiff as a
‘crimnal sex offender’ ..--a ‘badge of infany that ..strongly
inplies that he is a likely recidivist and a danger to his
community.”); Doe v. Pataki, 3 F. Supp. 2d 456, 468 (S.D.N.Y.
1998) (because information required by the New York State Sex
Of f ender Registration Act “is likely to carry with it shane,
hum liation, ostracism loss of enploynent and decreased
opportunities for enpl oyment, perhaps even physical viol ence, and
a nmultitude of other adverse consequences[,] ..there is no
genui ne dispute that the dissem nation of the informtion



contenpl ated by the Act to the community at large is potentially
harnful to plaintiffs’ personal reputations.”).
b Pl us

M. MIlks submts that the “plus” aspect of the test has
al so been net. As di scussed above, the Sexual Predators Act
i nposes lifelong registration requirenments on him limts his
enpl oynment possibilities, and restricts his right to seek tort
remedi es. The court in Espindola found that these factors
sati sfied the plus prong, 855 So. 2d at 1288, noting that in Paul
v. Davis, enploynent was a specifically nmentioned “plus” factor.
l d. See Paul v. Davis, 424 U.S. at 701, 96 S.C. at 1161, 47
L. Ed. 2d at 414. See also Collie v. State, 710 So. 2d 1000, 1012
(Fla. 2d DCA 1998) (finding that enpl oynent restrictions infringe
on a constitutionally protected liberty interest).

Courts from other jurisdictions have reached the sanme
conclusion with regard to the sanme or simlar factors. For
i nstance, in Doe v. Pataki, the court indicated that registration
requirenents “place a ‘tangible burden’ on plaintiffs,
potentially for the rest of their lives.” 3 F.Supp. 2d at 468
(citation omtted). Simlarly, the court in Fullnmer found the
plus prong satisfied as the result of “the obligations of
registration and the attendant penalties for non-conpliance.”
207 F.Supp. at 660. Likewise, in Doe v. Attorney General, 426
Mass. 136, 686 N.E. 2d 1007, 1012 (1997), the court found that
registration pursuant to the Massachusetts sex offender act
“creates the reasonable possibility that [the registrant] wll
suf f er adverse econom ¢ consequences fromthe disclosure of his
new status in addition to the derision of people in the
comunity.” Also, in WP. v. Portiz, 931 F. Supp. 1199, 1219
(D.N.J. 1996), the court concluded that the plus prong could be
met “by coupling the reputational danmage with the |oss of
enpl oyment opportunities or ...the continuing |egal status as a
registrant and the duties inmposed as a result.” Further, in
Nobl e v. Board of Parole, 327 Or. 485, 496, 964 P.2d 990, 995-996
(1998), the court indicated that a decision to designate an
i ndi vidual as a predatory sex offender involves “an interest in
avoi ding the social ostracism |oss of enpl oynment opportunities,
and significant |ikelihood of verbal and, perhaps, even physi cal
harassnent likely to followfromdesignation” and concl uded t hat
“that interest, when conbined with the obvious reputational
interest that is at stake, qualifies as a ‘liberty’ interest
within the Due Process Cl ause.”

Al so di scussing the concerns regarding the restrictions on
enpl oynment was the di ssenting opi nion of Judge Benton in Therrien
v. State, _ So. 2d __, 28 Fla. L. Weekly D2704 (Fla. 1st DCA
Nov. 25, 2003), which recognized that “[t]he right to pursue a
career has been held to be a liberty interest protected by the



Due Process Clause,” id. at D2706, that “[t]he Florida
Constitution, noless than the federal constitution, protects the
right to earn a livelihood in a |awful occupation (citations
omtted),” id., that “[i]n addition to recognizing the general
right to earn a livelihood, ‘various courts have specifically
recogni zed the ability to pursue enploynent in the child care
field as a constitutionally protected liberty interest (citation

omtted),” id., and that “[w]lhile the right to work in one’'s
chosen profession is not absolute, it cannot be taken away
wi t hout due process of law. ” 1d.

Mor eover, the enploynent inpact of Florida’s |aw on M.
MIks isnot limtedto the face of the statute. As noted in Doe
v. Pryor, 61 F.Supp. 2d at 1232 (citation omtted), it wll

“foreclose his freedomto t ake advant age of housi ng and

enpl oynment opportunities well beyond those expressly

forbi dden. There can be little doubt that prospective

enpl oyers and sellers or |essors of real estate wll

think tw ce before doing business with an individua

deenmed to be a likely recidivist and a danger to his
community, and, because the Act allows governnent

officialsto notify communities through the | ocal nedi a

and the Internet,[4 it is likely that at | east sone of

t hese prospective business partners will becone aware
of the State’s warning. To the extent that such
opportunities are foreclosed, the plaintiff will have

satisfied the ‘plus’ part of the stigma-plus test.”[?9]

See also State v. Bani, 97 Hawai'i 285, 295, 36 P.3d 1255, 1265
(2001) (“Potential enployers and | andlords will foreseeably be
reluctant to enploy or rent to Bani once they | earn of his status

as a ‘sex offender.’”).

4 As noted previously, the Florida statute also requires | ocal
notifications of a registrant’s presence in a conmunity, Section
775.21(7)(a), Florida Statutes, and notification through the
internet. Section 775.21(7)(c), Florida Statutes.

> To the extent that Doe v. Pryor discusses the forecl osure of
housi ng opportunities as well as those related to enpl oynment, it
denonstrates an additi onal factor i nsupport of the concl usion that
the plus part of the test has been net.
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In addition the matters relied upon in Espindola, M. MIKks
asserts that the infringement on his right to privacy also
supports the conclusion he urges here. Al t hough much of the
i nformation di ssem nated to the public pursuant to Florida lawis
public record, not all of it is. Notably, a registrant is
required to provide his or her address of |egal residence and
addr ess of any current t enporary addr ess. Section
775.21(6)(a)l., Florida Statutes.

Thi s consi deration was di scussed in Doe v. Pryor, 61 F. Supp.
at 1232 (footnote omtted):

Third, and finally, the Conmunity Notification Act wi |l
deprive the plaintiff of alegitimte privacy interest
in his home address. The Act mandates disclosure of
the plaintiff’'s home address when notifying his
community, see 1975 Al a. Code § 15-20-21(a)(2), and the
El eventh Circuit has repeatedly held that individuals
have “an inportant privacy interest” in such
i nformation. O Kane v. United States Custons Serv.,
169 F.3d 1308, 1310 (11* Cir. 1999) (per curiam;
accord Federal Labor Relations Auth. v. United States
Dep’t of Defense, 977 F.2d 545, 549 (11t Cir. 1992);
cf. United States Dep’'t of Defense v. Fed. Labor
Rel ati ons Auth., 510 U. S. 487, 501, 114 S.Ct. 1006,
1015, 127 L. Ed.2d 325 (1994) (holding that individuals
have a “nontrivial privacy interest” in nondisclosure
of their honme addresses). It is true, of course, that
home addresses are sonetines available in tel ephone
directories, voter registrationlists, and other public
records. But “[j]Just because the information ‘is not
whol |y “private” does not mean that a person has no
interest inlimting disclosure or di ssem nation of the
information.’” Federal Labor Rel ations Auth. v. United
States Dep’'t of Defense, 977 F.2d at 549 (quoting
Departnment of Justice v. Reporters Comm For Freedom of
Press, 489 U.S. 749, 770, 109 S.Ct. 1468, 1480, 103
L. Ed.2d 774 (1989)); accord United States Dep't of
Def ense v. Fed. Labor Rel ations Auth., 510 U.S. at 500,

11



114 S.Ct. at 1015. The plaintiff clearly has sone
privacy interest in the nondisclosure of his hone
address, and community notification under the Act will
clearly deprive himof it. This additional deprivation
constitutes athird plus-factor to satisfy the stigna-

plus test. See, e.g., Cutshall, 980 F. Supp. at 933-34;

Doe v. Portiz, 142 N.J. 1, 662 A 2d 367, 419 (1995).

See also Doe v. Attorney CGeneral, 426 Mass. at 143, 686 N. E. 2d
at 1012 (citations omtted) (“The disclosure of a hone address
presents particular privacy concerns.”).

The act al so requires disclosure of an individual’s soci al
security nunmber. Section 775.21(6)(a)l., Florida Statutes. The
privacy interest in this information is apparent fromthe fact
that this court recently limted electronic posting of court
records and established a commttee to develop a procedure to
screen docunents to renmpve sensitive information such as soci al
security numbers. 30 The Florida Bar News, No. 24, Decenber 15,
2003, p. 1.

The right to privacy is also infringed in another manner as
wel |l . The di ssem nation of accunmul ated i nformati on that m ght be
avai l abl e individually also inpacts on that right. This aspect
of the right to privacy was di scussed in Doe v. Attorney General,
426 Mass. At 142-143, 686 N.E. 2d at 1012:

The fact that nmost, if not all, the information that

the plaintiff nust disclose and that the act makes

available to the public is available fromother public

sour ces does not di spose of the plaintiff’s claimthat

his constitutionally protected privacy interests are

vi ol at ed. In certain instances, the aggregation and
di ssem nation of publicly available informtion has

12



triggered aright to privacy. See United States Dep’t
of Defense v. Federal Labor Relations Auth., 510 U. S
487, 500, 114 S.Ct. 1006, 1015, 127 L.Ed.2d 325 (1994)
(“An individual’s interest in controlling the
di ssem nation of i nformati on regardi ng personal nmatters
[ here a home address] does not dissolve sinply because
that informati on may be avail able to the public in sone
fornf); United States Dep’'t of Justice v. Reporters
Comm For Freedomof the Press, 489 U. S. 749, 762-764,
109 S. Ct. 1468, 1476-1477, 103 L.Ed.2d 774 (1989); Doe
v. Poritz, supra, at 87, 662 A .2d 367 (“a privacy
interest is inplicated when the governnent assenbles
those diverse pieces of information into a single
package and di ssem nat es t hat package to the public”).

Al t hough the above discussion nmakes it clear that the act
has a major inpact on the federal right to privacy, M. MIKks
notes additionally that “[t]he state constitutional right to
privacy is mnuch broader in scope, enbraces nore privacy
interests, and extends nobre protection to those interests than
its federal counterpart.” Von Eiff v. Azicri, 720 So. 2d 510,
514 (Fla. 1998) (citations omtted). See also Inre T.W, 551
So. 2d 1186, 1192 (Fla. 1989) (the right to privacy guaranteed by
the Florida Constitution “enmbraces nore privacy interests, and
extends nore protection to the individual in those interests,
t han does the federal Constitution”). Thus, M. MIks submts
t hat the concl usion reached in the foregoing cases is even nore
applicable to the Florida statute at issue in |ight of the scope

of Article |, Section 23, of the Florida Constitution.
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Because both prongs of the “stigma plus” test have been net,
it must be concl uded that the rights guaranteed by procedural due
process have been triggered.

2 The Right to a Hearing

Once it has been determned that a liberty or property
interest has been interfered with, attention focuses on whet her
t he procedures at t endant upon t hat deprivation wer e
constitutionally sufficient. Kentucky Dept. of Corrections v.
Thonpson, 490 U. S. at 460, 109 S.Ct. at 1908, 104 L.Ed. 2d at
514.

Here, as noted in Espindola, it is beyond dispute that M.
M | ks recei ved no process, nuch | ess due process, in |light of the
act’s automatic determ nation of “sexual predator status.” 855
So. 2d at 1289. Most glaring in this |ack of process was the
| ack of a hearing on the subject of whether M. M| ks posed a
danger to the community.

There can be no question that when procedural due process
rights are applicable, they enconpass the right to a hearing to
prove or disprove a particular fact or set of facts relevant to
the inquiry at hand. “Where a person’s good nane, reputation,
honor, or integrity is at stake because of what the governnent is
doing to him notice and an opportunity to be heard are
essential.” Wsconsin v. Constantineau, 400 U.S. 433, 437, 91

S.&. 507, 510, 27 L.Ed. 2d 515, 519 (1971). See also United
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States v. Janmes Dani el Good Real Property, 510 U. S. 43, 53, 114
S.Ct. 492, 500, 126 L.Ed. 2d 490, 503 (1993) (“The right to prior
notice and a hearing is central to the Constitution’s command of
due process.”); Arnstrong v. Manzo, 380 U.S. 545, 552, 85 S. Ct.
1187, 1191, 14 L.Ed. 2d 62, 66 (1965) (citation omitted) (“A
fundament al requirenment of due process is ‘the opportunity to be
heard,’ ...an opportunity which nust be granted at a neani ngful
time and in a neaningful manner.”); Millane v. Central Hanover
Bank & Trust Co., 339 U. S. 306, 313, 70 S.Ct. 652, 656-657, 94
L. Ed. 865, 872-873 (1950) (“Many controversies have raged about
the cryptic and abstract words of the Due Process Clause but
there can be no doubt that at a mnimum they require that
deprivation of life, liberty or property by adjudication be
preceded by notice and opportunity for heari ng appropriate to the

nature of the case.”).

3 The I nmpact of Connecticut Dept. of Public Safety v. Doe
The district court in the present case did not dispute any
of the principles set forth above, but found that under the
deci sion in Connecticut Dept. of Public Safety v. Doe, 538 U.S.
1, 123 S. Ct. 1160, 155 L.Ed. 2d 98 (2003), procedural due process
did not entitle M. MIks to a hearing. Analysis of Florida's
statute in |light of Doe, however, conpels rejection of this

concl usi on.
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| n Doe, the Court found that dangerousness was “not materi al
under the Connecticut statute” establishing that state' s sex
of fender registry, 538 U.S. at __ , 123 S.Ct. at 1264, 155 L. Ed.
2d at 104, and that, as a result, due process did not nmandate a
hearing. The district court applied sinmlar reasoning in the
present case, concluding that “Florida, |ike Connecticut, has
deci ded that the public nust have access to i nformati on about all
convicted sex offenders, currently dangerous or not, and that
those convicted sex offenders nust face certain sanctions.”
M| ks, 848 So. 2d at 1169.

The district court’s decision, however, failed to consider
the intent expressed by the Florida |l egislature in the statutory
scheme at issue. The |l egislature made it very clear that
Florida s registration requirenments were based uponthe desire to
protect the public, not upon a desire to i npose a sanction on the
of fender. Section 775.21(3)(d), Florida Statutes, provides, “It
is the purpose of the Legislature that, upon the court’s witten
finding that an offender is a sexual predator, in order to
protect the public, it is necessary that the sexual predator be
registered with the departnent and that nenbers of the community
and the public be notified of the sexual predator’s presence
(enphasi s added).” Simlarly, Section 775.21(3)(c), Florida
Statutes, indicates that “[t]he state has a conpelling interest

in protecting the public fromsexual predators and in protecting
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children frompredatory sexual activity, and there is sufficient
justification for requiring sexual predators to register and for
requiring community and public notification of the presence of
sexual predators (enphasis added).”

The intent expressed above regarding the registration
provisions is entirely consistent with the overall intent behind
t he Fl ori da Sexual Predators Act. |n addressing that intent, the
| egislature found that “[r]epeat sexual offenders, sexual
of fenders who use physical violence, and sexual offenders who
prey on children are sexual predators who present an extrene
threat to public safety,” Section 775.21(3)(a), Florida Statutes
(enmphasi s added), and that “[t]he high Ievel of threat that a
sexual predator presents to the public safety, and the | ong-term
effects suffered by victins of sex offenses, provide the state
with sufficient justification to inplenent a strategy that
i ncludes,” Section 775.21(3)(b), Florida Statutes, the various
requi renments of the statute.

It is thus clear that the legislature was focused on the
threat presented by an offender, not on inposing sanctions on
t hat of f ender. In Connecticut, by contrast, there is no
indication in the statutory schene of any such focus or concern.
See Conn. Gen. Stat., Sections 54-250 through 54-261. |In fact,
as noted in Doe, in Connecticut, “the public registry explicitly

states that officials have not determ ned that any registrant is
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dangerous.” 538 U.S. at _ , 123 S.Ct. at 1163, 155 L. Ed. 2d at
103. Thus, the rationale enployed in Doe to the law in
Connecticut is not applicable here.®

The Florida legislature’s desire to protect the public is
certainly | audable. In attenpting to achieve that purpose,
however, it enacted a statutory schene that fails to provide for
a hearing that would allow an offender who is not in fact a
danger to avoid being tarred with the same brush as those who
are. “[T]his total failure to provide for a judicial hearing on
the risk of the defendant’s commtting future offenses, nakes it
viol ative of procedur al due process and t herefore
unconstitutional.” Espindola, 855 So. 2d at 1290.

The conclusion in Espindola is not unique, as courts in
other jurisdictions have reached simlar conclusions. See
Full mer v. M chigan Dept. of State Police; Doe v. Pryor; Doe v.
Pat aki; State v. Bani; Doe v. Attorney Ceneral. Utilizing the
sane reasoning in interpreting the New Jersey |law that inspired
sex offender registries and restrictions throughout the nation,
that state’s suprene court read into the | awa requirenment for a

judicial hearing on the risk of future offenses, Doe v. Poritz,

6 This conclusion is underscored by the very | anguage used by the
two states. In Connecticut, individuals register as offenders or
as persons who have commtted certain offenses. See Conn. GCen.
Stat., Sections 54-251, 54-252, 54-253, 54-254. Such term nol ogy
nmerely reflects the fact of conviction. M. MI ks, by contrast, is
regi stered as a “sexual predator,” a termthat strongly inplies
present and ongoi ng dangerousness.
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142 N.J. 1, 28-35, 662 A 2d 367, 381-385 (1995), because wi t hout
such an anendnment, the statute would have been unconstitutional.
ld., 142 N.J. at 107-109, 662 A 2d at 421-422.

Espindola is not the only Florida case to recognize the
concerns voiced by M. MIks. 1In Robinson, the Fourth District
found Fl ori da’ s mandat ory desi gnati on unconstituti onal as applied
to a defendant who was convi cted of carjacking and ki dnapping a
baby girl, when it was not disputed that the defendant had not
engaged in any sexual act upon or in the presence of the child.
804 So. 2d at 452. Simlarly, inRaines v. State, 805 So. 2d 999
(Fla. 4" DCA 2001), the court reversed a judgnent, sentence, and
order revoking probation for failure to properly register as an
sexual of fender when the defendant had pl ed no contest to a fal se
i nprisonment charge that was based on the fact that, after his
fiancée broke off their engagenent, the defendant | ocked her
four-year ol d daughter in his car and drove away. The defendants
prevailed in those cases because the factors show ng that they
were not a threat to commt future sexual offenses were apparent
fromthe facts in the record. Such facts may exist as to many

ot her defendants,” but nmay not be apparent from the record

" Indeed, the legislature has inplicitly recognized that sone
of fenders who neet the statutory criteria are not threats to the
community. Section 775.21(3), Florida Statutes, sets forth the
| egislative findings that “[s]exual offenders are extrenely likely
to ..repeat their offenses (enphasi s added)” and t hat “nost sexual
of fenders commt many of fenses.” Section 775.21(3)(a), Florida
St atutes (enphasi s added).” Inherent internms such as “likely” and
“nost” is the fact that the concepts beingreferredto do not apply
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because they were not relevant to the charges at i ssue, because,
as here, the case was disposed of by a plea, or because of sone
ot her reason. By not allow ng for a hearing on the danger issue,
such defendants are automatically stigmatized and subjected to
the statutory burdens even though they may clearly not pose a
future threat. Certainly, if the act’s requirenments are
unconstitutional as to defendants whose | ack of dangerousness is
apparent fromthe record, other defendants who di spute the issue
based on factors not apparent nust constitutionally be entitled
to a hearing on the question.?
C Subst anti ve Due Process

In the event that this court follows the approach taken by
the district court and applies Doe to reject M. MIKks’
procedural due process argument, M. MIks would submt that
Florida’ s Sexual Predators Act violates substantive due process.

I n Doe, the Court, citing to Reno v. Flores, 507 U S. 292,
308, 113 S.Ct. 1439, 123 L.Ed. 2d 1 (1993), indicated that it may
be that M. Doe’s “claimis actually a substantive challenge to

Connecticut’s statute ‘recast in “procedural due process”

to all offenders.

8 Such a concl usi on woul d have the added benefit of serving the
interests of judicial econony. A contrary approach could well
encourage a defendant to go to trial instead of accept a plea in
order to establish a record or encourage a defendant to try to
interject intoatrial factors not really relevant to the i ssue of
guilt inorder to have themavail able for useinthe event that the
state seeks to subsequently seek sexual predator status.
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terms.”” 538 U.S. at __, 123 S.Ct. at 1164-1165, 155 L.Ed. 2d
at 105. Because M. Doe “expressly disavow ed] any reliance on
the substantive conponent of the Fourteenth Anmendnent’s
protections” and “maintain[ed] .. that his challenge [was]
strictly a procedural one,” the Court expressed no opinion on
whet her the law there violated principles of substantive due
process. 538 U.S. at __ , 123 S.Ct. at 1165, 155 L.Ed. 2d at
105. Thus, the question remains unresolved and M. M| ks submts
t hat the Fl orida provision at i ssue here does viol ate substantive

due process.?®

Unli ke M. Doe, M. M I ks does not expressly di savow any rel i ance
on the substantive conmponent of the Fourteenth Anendnent’s
protections. He al so di sagrees with the Second Di strict’s deci sion
when it categorized his argunent as relating only to procedural due
process and indicated that he did not raise a substantive due
process claim M| ks, 848 So. 2d at 1169. A look to M. M ks’
brief inthe district court reveals that he argued that that act

vi ol ated “due process,” not limting his position to either
procedural or substantive due process. See Initial Brief of
Appel l ant, pp. i, 4, 8). Thus, the argunment enconpassed both
concepts.

M. M| ks further notes, however, that evenif his argunent in
the district court did not extend to substantive due process, the
present claimthat the act i s unconstitutional onthat basis woul d
properly be before this court. A facial challenge to a statute’s
validity may be raised for the first tinme on appeal. Westerheide
v. State, 831 So. 2d 93, 105 (Fla. 2002); Trushinv. State, 425 So.
2d 1126, 1129 (Fla. 1982). Moreover, once this court has a case
properly beforeit for review(and herereviewis clearly proper on
t wo bases, because the district court expressly declared validthe
Sexual Predators Act and because its decision expressly and
directly conflicts with Espindola), it may “consider any error in
the record.” Lawrence v. Florida East Coast Ry. Co., 346 So. 2d
1012, 1014, n. 2 (Fla. 1977). See also Leisure Resorts, Inc. v.
Frank J. Rooney, Inc., 654 So. 2d 911, 912 (Fla. 1995) (“Having
accepted jurisdiction, we may reviewthe district court’s deci sion
for any error.” Cf. Angrand v. Key, 657 So. 2d 1146, 1148, n. 3
(Fla. 1995), Wwells, J., with two justices concurring and one
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“Substantive due process “protects the full panoply of
i ndi vi dual rights from wunwarranted encroachnment by the
governnment.” Goad v. Florida Dept. of Corrections, 845 So. 2d
880, 885 (Fla. 2003); Dept. of Law Enforcenent v. Real Property,
588 So. 2d at 960. “To ascertain whether the encroachnment can be
justified, courts have considered the propriety of the state’s
pur pose; the nature of the party being subjected to state acti on;
t he substance of that individual’s right being infringed upon;
t he nexus between the neans chosen by the state and the goal it
intended to achi eve; whether less restrictive alternatives were

avai | abl e; and whether individuals are ultimtely being treated

justice concurring in part and dissenting in part (suprenme court
has di scretion to consider issues ancillary to those certifiedto
it). Thus, in Wsterheide, this court considered three
constitutional clainm not raisedinthedistrict court. 831 So. 2d
at 105.

The same approach should be undertaken here and is
particul arly appropriate in the present case because the case | aw
prior to Doe, which was deci ded after M. M1 ks’ brief was witten
in the district court, consistently examned this issue in
procedural due process terns. |Indeed, the decision reversed in
Doe, Doe v. Dept. of Public Safety ex rel. Lee, 271 F. 3d 38 (2d
Cir. 2001), found exactly such a violation. Under such
ci rcunst ances, there was no reasonto al so expl ore the questi on of
whet her there was a substantive due process violation. It was
only after Doe shifted the analysis to one of substantive due
process that there becane a need to discuss the issue in those
terms. Further, as will be di scussed above, the factors rel evant
t o procedural and substantive due process are essentially the sanme
and the doctrines “frequently overlap.” Dept. of Law Enforcenment
v. Real Property, 588 So. 2d 957, 960 (Fla. 1991). Thus
consideration of the two concepts in the sane proceedi ng makes
| ogi cal sense. Finally, it of course serves the interest of
judicial econony to dispose of all pending constitutional
chal | enges in one proceeding, rather than on a pieceneal basis.
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in a fundanmentally wunfair manner in derogation of their
substantive rights.” Westerheide v. State, 831 So. 2d 93, 104
(Fla. 2002), citing Dept. of Law Enforcenent v. Real Property,
588 So. 2d at 960.

“I'n considering whether a statute viol ates substantive due
process, the basic test is whether the state can justify the
infringenment of its legislative activity upon personal rights and
liberties.” Inre Forfeiture, 592 So. 2d 233, 235 (Fla. 1992).
“In addition, due process requires that the |law shall not be
unreasonabl e, arbitrary, or capricious and therefore courts nust
determ ne that the nmeans selected by the |egislature bear a
reasonabl e and substantial relation to the purpose sought to be
obt ai ned.” Id. (citations omtted). Thus, “[i]f there is a
choi ce of ways in which governnment can reasonably attain a valid
goal necessary to the public interest, it nust elect that course
which will infringe the | east on the rights of the individual.”
State v. Leone, 118 So. 2d 781, 785 (Fla. 1960).

I n undertaking a substantive due process analysis of the
act, M. MIlks initially notes, as indicated previously, that the
factors relating to procedural and substantive due process
“frequently overlap.” See n. 9, supra. Thus, M. M lks
i ncorporates his earlier discussion of procedural due process,
particul arly those portions that deal withthe | egi slative intent

to protect the public and with the rights that have been
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i nplicated by the act, and suggests that consideration of those
factors wthin the framework established by the relevant
considerations set forth in the above cases conpels the
conclusion that the Sexual Predators Act is unconstitutional.
1 Lack of State Interest

The state’'s interest in inposing the act’s burdens on
i ndi vi dual s who are not dangers to the community i s nonexi stent.
| ndeed, the legislature did not in any way even assert such an
interest, making it clear instead that its purpose in adopting
the act was the protection of the public.
2 The Substance of the Rights Being Infringed Upon

The rights being infringed upon by the act are basic,
fundanmental rights that are essential to our society. As noted
in Wnfield v. Div. of Pari-Mitual Wagering, 437 So. 2d 544, 547
(Fla. 1985) (citations omtted):

The right of privacy is a fundamental right which we

bel i eve demands t he conpel ling state i nterest standard.

This test shifts the burden of proof to the state to

justify an intrusion on privacy. The burden can be net

by denonstrating that the chall enged regul ati on serves

a conpelling state interest and acconplishes its goal
t hrough the use of the least intrusive neans.
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Thus, statutes that infringe on the right to privacy are
subject to “the highest |evel of scrutiny.” Von Eff v. Azicri,
720 So. 2d at 514. See also North Florida Whnen's Health and
Counseling Services, Inc. v. State, ___ So. 2d __ , _, 28 Fla.
L. Weekly S549, S552 (Fla. July 10, 2003) (“Florida s right of
privacy is a fundanmental right warranting ‘strict’ scrutiny” and
therefore “[a] legislative act inmpinging on this right is
presunptively unconstitutional unless proved valid by the
State.”).

Further, the enpl oynment restrictions of the act al so i nvol ve
a fundanental right. See Florida Accountants Assn. v. Dandel ake,
98 So. 2d 323, 327 (Fla. 1957) (recognizing “the fundanmenta
right of all citizens to enter into contracts of personal
enpl oynent) .

Thus, the act inpacts on fundanental rights, is subject to
strict scrutiny, and nmust be deemed invalid unless the state
denonstrates a conpelling state interest, sonmething it cannot do
because, as noted above, the |egislature has not even suggested
that it has any interest at all in inposing the act’s burdens on
persons who do not pose a danger to the comunity.

3 The Failure to Enploy a Less Restrictive Alternative

© In light of this lack of any interest, the act here could not
even be upheld under the rational basis test that would be
appropriate in situations in which fundanental rights are not
i nvol ved. Shapiro v. State, 696 So. 2d 1321, 1326-1327 (Fla. 4t
DCA 1997).

25



This factor plainly points to the conclusion that the act
viol ates substantive due process. Obviously, the Iless
restrictive alternative of providing a hearing on dangerousness
was avail able and was not enpl oyed. The state’ s interest of
protecting the public could have been equally well served by a
statutory schene that enconpasses a hearing and the adoption of
such a schenme would address the concerns raised by the
i nfringement of the various rights involved.

4 Fundamental |y Unfair Treatnent

It is apparent that individuals are ultimtely being treated
in a fundanentally wunfair manner in derogation of their
substantive rights under the act. Had the facts of Robinson and
Rai nes not been apparent from the record, for instance, those
def endants, who clearly posed no danger of commtting sexua
of fenses, would have carried an unwarranted brand for life.
Simlar situations are easy to imgine or identify. Moreover,
sone of the cases discussed in this brief present situations in

which it appears that the defendant is not likely to pose a

1 There can be no question that such a hearingis possible. Trials
are mandated, Section 394.916, Florida Statutes, when the state
seeks to have an i ndi vi dual decl ared a “sexual | y vi ol ent predator,”
a designationthat requires a showi ngthat the person“islikelyto
engage in acts of sexual violence if not confined in a secure
facility for long-termcontrol, care, and treatnent.” Section
394.912(10)(b), Florida Statutes. Certainly, if such a
determ nati on can be nade in that context, a determ nation as to
mer e danger ousness can be made when an effort i s undertaken to have
a person such as M. Ml ks declared a “sexual predator.”
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threat. For exanple, the victimin Espindola testified that she
di d not fear the defendant and that she considered hima friend.
855 So. 2d at 1283. As a result, the state did not even seek a
standard “stay-away” order. 1d. InDoev. Pryor, the qualifying
of fense consi sted of the defendant receiving one videotape when
he was 19 years old. In Therrien, the defendant was deprived of

an opportunity to show that he is not a danger to society ..,
that he is married and a father, and that he is living a normal

productive life as acitizen of Florida.”” __ So. 2d at ___, 28
Fla. L. Weekly at D2707, Benton, J., dissenting. | ndeed, as
noted in that dissent, the act applied even t hough “[a]n abl e and
experienced trial judge deci ded agai nst adjudi cating appellant
guilty of any crimnal offense, not doubt in the hope that
appellant had |earned his |esson and would one day becone a

contributing menber of society.” 1d., ___ So. 2d at ___, 28 Fla.

L. Weekly at D2705.*?

2M. M1l ks of course recogni zes that things are not al ways as t hey

seem and that, in cases such as Espindola, Doe v. Pryor, and
Therrien, there m ght exi st additional factors denonstrating that
the defendants are in fact dangerous. |If that turns out to be

true, those factors can be established at a hearing and, upon a
findi ng of dangerousness, the sexual predator designation can still
be i nposed. In fact, this procedure can actually benefit the
state, as well as the defendant, in certain circunstances.
Suppose, for instance, that there existed facts outside of the
record that denonstrated that the defendant i n Robi nson or Rai nes
actually was a threat to conmt sexual offenses. Such a hearing
woul d give the state the opportunity to have that defendant
decl ared a sexual predator, rather than have hi mexcl uded fromt he
desi gnati on because of the erroneous i npressi on given by the facts
in the record.
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In addition, it should be realized that the enploynment
restrictions also inpact in a fundanmentally unfair manner on
i ndividuals. As noted in Judge Benton’s dissent in Therrien,
“The french fry cook in a fast food establishnment that high
school students regularly patronize, the school janitor, the day
care center roofer, the park groundskeeper, and many other
positions are off limts for people covered by the Act. This
bl anket, life-long restriction on the right to work ‘[any]where
children regularly congregate mnmakes no provision for an
i ndividual to whomit applies to make a showing that his or her
enpl oynent poses no threat to public safety.” _ So. 2d at |,
28 Fla. L. Weekly at D2705.

It is therefore apparent that the indiscrimnate application
of the act to all persons convicted of one of the designated
of fenses results in fundanentally wunfair treatnment to many

i ndi vi dual s.
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5 Wei ghi ng the Factors

It is clear that every relevant factor in a substantive due
process analysis points to the conclusion that the Sexual
Predators Act is invalid. The infringenment of the fundanental
personal rights involved cannot be justifiedin |light of the | ack
of any state interest in inposing the act’s burdens on persons
who are not dangerous, the fundanentally unfair treatnment of
t hose persons, and the fact that the state could have achi eved
its legislative purpose through the I ess restrictive approach of
provi di ng af fected persons with hearings that woul d protect their
ri ghts.

D Equal Protection/Irrebuttable Presunption

I n Doe, Justice Souter, joined by Justice G nsburg, wote a
concurring opinion that suggested that the Connecticut statute
m ght be subject to an equal protection challenge because certain
sex offenders were allowed the possibility of avoiding its
requirenents. 538 U S. at __ , 123 S.Ct. at 1165, 155 L. Ed. 2d
at 106-107.

The sanme situation exists in Florida. As discussed above,
the decisions in Robinson and Raines make it clear that the
Sexual Predators Act is unconstitutional, and thus inapplicable,
to defendants when it is apparent from the record that those
def endants are not dangerous. To all owsuch defendants to escape

the act’s requirenents, but not allow defendants whose | ack of
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dangerousness is not apparent, but could becone apparent at a
hearing, constitutes exactly the sort of equal protection
vi ol ation envisioned by Justices Souter and G nsburg. *®

Thi s concept was discussed in greater detail in R Rotunda
and J. Nowack, Treatise on Constitutional Law 817.6 (3d ed.
1999):

In a few cases the Supreme Court has held that the
governnment could not establish an “irrebuttable
presunption” which classified people for a burden or
benefit w thout determ ning the individual nerit of
their clains. [

It now seens readily apparent that these cases
actually rest on an equal protection rationale, for the

13 Anot her aspect of the act that rai ses equal protection concerns
is the fact that it allows only persons who have “not been
arrested for any felony or m sdemeanor offense” for 20 years to
petition the <circuit court to renove the sexual predator
desi gnati on. Section 775.21(6)(l), Florida Statutes. Thus,
persons who were wwongfully arrested are precluded from seeki ng
suchrelief, evenif nocharges werefiled, if they were acquitted,
or if they collected civil judgnents for false arrest. Al so
precl uded are persons who were arrested for crinmes with no sexual
conponent, even m nor of fenses. Thus, for exanpl e, regardl ess of
t he di sposition of the charges, a person arrested for m sdeneanor
littering pursuant to Section 403.413(6)(b), Florida Statutes, or
for casting contenpt by word onthe state flag, al so a m sdeneanor,
Section 256.06, Florida Statutes, cannot have a sexual predator
desi gnati on renoved.

4 See, e.g., Turner v. Dept. of Enploynment, 423 U.S. 44, 96 S. Ct.
249, 46 L.Ed. 2d 181 (1975) (holding that wonen could not be
excl uded fromunenpl oyment conpensati on because t hey wer e pregnant
wi t hout an i ndi vidual i zed determ nation of their ability to work);
United States Dept. of Agriculturev. Murry, 413 U.S. 508, 93 S. Ct.
2832, 37 L.Ed. 2d 767 (1973) (striking a food stanp act provision
which disqualified a large <class of households without
i ndi vidualized determ nation as to their needs); Vlandis v. Kli ne,
412 U. S. 441, 93 S.Ct. 2230, 37 L.Ed. 2d 63 (1973) (striking a
college tuition system which did not allow individuals a fair
chance to prove they were residents of a state).
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obj ecti onabl e portion of each | aw was the way i n which
it classified individuals.

See also L. Tribe, Anerican Constitutional Law 816-34 (2d ed.
1988) .

I nstructive in the present case is a decision in which this
precise rationale was applied. In Skinner v. Oklahom ex rel.
WIlianmson, 316 U S. 535, 62 S.Ct. 1110, 86 L.Ed. 1655 (1942),
the Court reviewed a statute requiring persons who had previously
been convicted of two or nore fel onies involving noral turpitude
to be rendered sterile upon an additional conviction for such an
of fense and a sentence of inprisonnment. 316 U.S. at 536, 62
S.Ct. at 1111, 86 L.Ed. at 1657. The Court declined to address
an argunent that the statute violated due process by not giving
the defendants the opportunity to be heard on the issue of
whet her they were the probable potential parent of socially
undesirable offspring, 316 U S. at 538, 62 S.Ct. at 1112, 86
L. Ed. at 1658. | nstead, noting that one type of theft, grand
| arceny, constituted a qualifying offense under the act while
anot her type, enbezzlenent, did not, 316 U. S. at 538-539, 62
S.Ct. at 1112, 86 L.Ed. at 1658-1659, the Court concluded, 316
U S at 541-542, 62 S.C. at 1113-1114, 86 L.Ed. at 1660
(citations omtted):

...[ Tl he instant legislation runs afoul of the equa

protection clause .... \When the |aw |ays an unequa

hand on t hose who have conmtted intrinsically the sanme
quality of offense and sterilizes one and not the
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other, it has made as an invidious a discrinnation as
if it had sel ected a particular race or nationality for

oppressive treatnment. ... Sterilization of those who
have thrice commtted grand larceny with immunity for
those who are enbezzlers is a clear, pointed,
unm st akabl e discrimnation. ... The equal protection
cl ause woul d i ndeed be a fornmula of enpty words if such
conspi cuously artificial lines could be drawn.

The rationale of Skinner also applies here. There is no
reason why the defendants in Robinson and Rai nes, who plainly
were not threats to commt future sexual offenses, should be able
to escape the consequences of the Sexual Predators Act, while
ot her individuals, who mght just as clearly not constitute
threats, are not even given an opportunity to do so.

Mor eover, such a conclusion would be entirely consistent
with Florida law, which makes it clear that irrebuttable
presunptions are not valid. This court discussed this subject in
State Farm Mut. Auto. Ins. Co. v. Ml nberg, 639 So. 2d 615, 616
(Fla. 1984), stating:

In Straughn v. K & K Land Managenent, 326 So. 2d 421,

424 (Fla. 1976), this Court held that to be

constitutional, a statutory presunption nust be

rebuttable. Futhernmore, inPublic Health Trust of Dade

County v. Valcin, 507 So. 2d 596, 599 (Fla. 1987), this

Court reasoned that a concl usive presunption “viol ates

due process inits failure to provide the adverse party

any opportunity to rebut.”

Al t hough, as noted in the above quote, this court in Public
Heal th Trust of Dade County v. Val cin, 507 So. 2d 596, 599 (Fl a.

1987), discussed presunptions in due process ternms, this court

has also recognized the equal protection considerations
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identified by Justices Souter and G nsberg in Doe. In Black v.
State, 77 Fla. 289, 296, 81 So. 411, 413 (1919), this court
indicated that if there is a rational connection between the
operative fact and the ultimte fact presuned and if the party
affected i s given a reasonabl e opportunity to submt facts on the
i ssue, ®® “neither due process of |aw nor equal protection of |aw
is denied.”

Further, an equal protection analysis was undertaken in
Rai nes, with the court concluding that the rational relationship
di scussed in Straughn and Bl ack was not net when the defendant
was convicted of an offense which required himto register as a
sexual offender, but which did not involve a sexual conponent.
805 So. 2d at 1002-1003. Under such circunmstances, the court
concluded, “the rational basis is lost.” 1d. at 1003. The sane
is of course true with regard to situations in which individuals
whose cases i nvol ve facts identical or simlar to those of Raines
(or Robinson) are not given the opportunity to contest the issue
of whether their offenses contain a sexual conmponent or whether

t hey pose a danger to the public.

" The criteriaset forthinBlack remainthe cornerstones of nodern
day anal ysi s of presunptions. As stated inStraughn v. K & K Land
Managenment, Inc., 326 So. 2d 421, 422 (Fla. 1976) (citations
omtted), “The test for the constitutionality of statutory
presunptions is twofold. First, there nmust be a rational
connecti on between the fact proved and the ulti mate fact presuned.
... Second, there nust be a right to rebut in a fair manner.”
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Applying the rational e of the above cases here conpels the
conclusion that the Sexual Predators Act violates the equal
protection of both the federal and state constitutions.?®
E Separati on of Powers

In leaving the trial court with no discretion to deterni ne
whet her the declaration that an individual is a sexual predator
is necessary for the protection of the public, Florida s
statutory schene al so viol ates the separation of powers clause in
Article 11, Section 3 of the Florida Constitution.

In State v. Curtin, 764 So. 2d 645 (Fla. 1t DCA 2000),
while the court’s opinion did not reach the issue, Judge
Padovano’ s concurring opini on poi nted out that the Florida courts
had yet to determne this issue.? 764 So. 2d at 647, Padovano,
J., concurring.

As noted by Judge Padovano, the statute here “appears to
‘“west from[the] courts the final discretion’ to decide whether
an of fender should be declared a sexual predator.” 1d. at 648,

citing to State v. Benitez, 395 So. 2d 514, 519 (Fla. 1981),

16 Al t hough equal protection was not argued in the district court,
t he reasons set forth in the second and third paragraphs of n. 9,
supra, denonstrate that theissueis aproper one for consideration
by this court in the present case.

7 Subsequent to the decision in Curtin, the Fifth District, in
Kelly v. State, 795 So. 2d 135 (Fl a. 5 DCA 2001), did rule on the
i ssue, rejecting the separation of powers argument. The Second
District, inthe present case, followed Kelly. M ks, 848 So. 2d
at 1169. For the reasons that set forth above, M. M| ks submts
t hat t he approach taken by the two district courts was an incorrect
one and that it should not be adopted by this court.
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which in turn was quoting from People v. Eason, 40 N.Y.2d 297,
301, 386 N.Y.S.2d 673, 676, 353 N E. 2d 587, 589 (1976).

A | ook to anal ogous situations supports the view that the
statute here violates the separation of powers provision. In
State v. Meyers, 708 So. 2d 661, 663 (Fla. 3d DCA 1998), for
instance, the court concluded that the separation of powers
doctrine was not violated by the violent career crimnal
classification because “the trial court retains the discretionto
conclude that ...[these sanctions] are not necessary for the
protection of the public ..” The reliance on that discretion
makes it clear that when, as here, it is not present, the
provi sion does violate the separation of powers cl ause.

Li kew se, in Seabrook v. State, 629 So. 2d 129, 130 (Fl a.
1993), the court rejected a separation of powers argument as it
pertained to habi tual offender sentencing, but did so because of
a determnation that a trial judge does have the discretion not
to inpose such a sentence. Inherent in this conclusion is the
fact that if the discretion did not exist, the sentencing schene
woul d have viol ated the separation of powers cl ause.

Further, in Woten v. State, 332 So. 2d 15, 17-18 (Fla
1976), a claimthat the legislative inposition of a requirenent
t hat judges adjudicate defendants guilty in certain cases ran

afoul of the separation of powers doctrine was not accepted
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because the sanme requi renent had been adopted by this court in a
procedural rule.

In Kelly, the Fifth District relied on the fact that “the
desi gnation [as a sexual predator] is neither a sentence nor a
puni shnent” and the fact that “a sanction that requires
imposition of a mandatory sentence does not violate the
separation of powers clause” in rejecting the argunent now bei ng
made by M. MIlks. 795 So. 2d at 138. That court’s anal ysis,
however, ignores sone i nportant factors. First, “dependi ng upon
the manner in which it is applied,” the statutory provision
relating to the dissem nation of sexual predator information
“may be consi dered punitive as there are no procedural safeguards
to protect against the unnecessary dissem nation of personal
information.” Collie, 710 So. 2d at 1010, n. 9. Second, as
previously discussed inthis brief, the statute fails to provide
for a hearing on the danger issue. Thus, the statute at issue
here does not deal with a situation in which a court is nerely
directed to apply a mandat ory sentence when t he facts denonstrate
that a defendant falls within a group contenplated by the
| egi sl ature as being the appropriate reci pi ents of that sentence.
To the contrary, defendants here can fall outside of that group,
and have no opportunity to extricate thenselves fromit. Thus,
the general rule of lawrelied uponin Kelly is not applicable to

t he sexual predator designation process.
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CONCLUSI ON
Based upon t he foregoi ng argunent and aut horities, M. M I ks

respectfully submts this court should reverse the decision of
the Second District Court of Appeal inthis cause and direct that
court to reverse the order finding himto be a sexual predator
and to remand the matter to the trial court with directions to
allow himto conplete his sentence and not be required to conply
with the requirements of Florida s Sexual Predators Act.
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