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STATEMENT OF THE CASE AND FACTS

In MIks v. State, 848 So. 2d 1167 (Fla. 2d DCA 2003), the

def endant/ petitioner, Everett Ward M| ks, appealed a post-
judgnment order that designated him a sexual predator under
Florida’s Sexual Predators Act, §8775.21, Florida Statutes
(2000). Ml ks argued that the Act violated both separation of
powers and procedural due process. In affirmng the
petitioner’s designation as a sexual predator, the Second

District Court explained,

We nust reject M. MI ks’ argunent that the Act
viol ates constitutional principles of separation of
powers. See Kelly v. State, 795 So. 2d 135 (Fla. 5th
DCA 2001); cf. State v. Cotton, 769 So. 2d 345 (Fl a.
2000) (holding Prison Rel easee Reoffender Puni shnent
Act, which took all sentencing discretion away from
trial court and placed it in hands of prosecutor, did
not violate separation of powers). Wth respect to
M. MIlks procedural due process claim we also
affirmin light of the United States Suprene Court’s
deci sion in Connecticut Departnment of Public Safety v.
Doe, 155 L. Ed. 2d 98, 123 S. C. 1160 (Mar. 5, 2003).

Before the circuit and appellate courts, M.
M | ks has argued that the Act violates procedural due
process because it publicly | abels himas a dangerous
sexual predator w thout providing hima hearing as to
his actual dangerousness. M. MIlks has relied
primarily on Doe v. Departnent of Public Safety, 271
F.3d 38 (2d Cir. 2001). In Doe, the Second Circuit
held that a simlar Connecticut act violated
procedural due process because it deprived the
defendant of a |liberty or property interest by
i nposing a stigma upon himw t hout providing a hearing
to determ ne whet her the defendant was dangerous. Doe,
271 F. 3d 38 (citing Paul v. Davis, 424 U. S. 693, 47 L
Ed. 2d 405, 96 S. Ct. 1155 (1975)).



After the parties filed their briefs in this
case, the United States Suprenme Court reversed Doe in
Connecti cut Departnent of Public Safety v. Doe, 155 L.
Ed. 2d 98, 123 S. Ct. 1160 (Mar. 5, 2003). The
Suprenme Court held that even if a |liberty or property
interest was inplicated in the Connecticut act, due
process did not entitle the defendant to a hearing to
establish whether he or she was dangerous, as that
fact was not material under the statute. Id. at 1164.

The reporting requirements of Florida s act, like
Connecticut’'s, are determ ned solely by a defendant’s
conviction for a specified crime. See 8 775.21. The
convictionitself is "a fact that a convicted of f ender
has al ready had a procedurally saf eguarded opportunity

to contest." Doe, 123 S. Ct. at 1164. Florida, like
Connecticut, has decided that the public nust have
access to information about al | convicted sex

of fenders, currently dangerous or not, and that those
convicted sex offenders nust face certain sanctions.
Thus, procedural due process does not require a
hearing to prove a fact irrelevant to the statutory
schenme. Id.

The Suprene Court has not determ ned whet her the
Connecticut act or ones simlar to it violate
substantive due process. |Id. at 1164-65. However, M.
M1lks, |ike M. Doe, has not raised that claim Id. W
therefore affirm the order designating M. MIlks a
sexual predator

M| ks, 848 So. 2d at 1169

Petiti oner now seeks review of the decision of the Second

District Court of Appeal in Mlks v. State, 848 So. 2d 1167

(Fla. 2d DCA 2003).



SUMVARY OF THE ARGUNMENT

In MIlks v. State, 848 So. 2d 1167 (Fla. 2d DCA 2003), the

def endant’ s dual constitutional challenges to Florida s Sexual
Predat or Act were rejected by the Second District Court. First,
relief was denied on the petitioner’s “separation of powers”

claimunder Kelly v. State, 795 So. 2d 135, 138 (Fla. 5'" DCA

2001), reviewdenied, 2003 Fla. LEXIS 1318, (Fla. Case No. SCO1-
2434, July 11, 2003). Second, the defendant’s “procedural due
process” claim was rejected in light of the United States

Suprenme Court’s recent decision in Connecticut Departnent of

Public Safety v. Doe, 155 L.Ed.2d 98, 123 S.Ct. 1160 (Mar. 5,

2003) .

This Court should decline to exercise its discretionary
jurisdiction to review the decision of the Second District Court
in this case because the Petitioner has failed to sufficiently
identify any m sapplication of precedent or defect in the Second
District’s opinion which should be addressed by this Court.
Mor eover, this Court | acks subject-matter jurisdictionto review
the decision of the Second District Court on the basis of

“anticipatory” conflict.



ARGUMENT

| SSUE |

THI S COURT SHOULD DECLINE TO EXERCI SE I TS
DI SCRETI ONARY JURI SDI CTION TO REVIEW THE
DECI SION OF THE SECOND DI STRICT COURT | N
M LKS V. STATE, 848 So. 2d 1167 (Fla. 2d DCA
2003) WHI CH FOLLOWED KELLY v. STATE, 795 So.
2d 135, 138 (Fla. 5'" DCA 2001), review
denied (SC 01-2434, July 11, 2003) and
CONNECTI CUT DEPARTMENT OF PUBLI C SAFETY V.
DOE, 155 L. Ed. 2d 98, 123 S. Ct. 1160

(2003).

(As restated by Respondent)

The State recognizes that this Court has jurisdiction under
Article V, section (3)(b)(3) of the Florida Constitution to
review a decision of a district court which “expressly decl ares
valid a state statute.” See also, Fla. R.  App. P.
9.030(a)(2)(A)(i). However, such jurisdictionis not mandatory,

but rather discretionary.

In the instant case, the Second District Court affirnmed the
trial court’s order designating the petitioner as a sexual
predator, and rejected the petitioner’s dual clains that the Act
violates the constitutional principles of separation of powers

and procedural due process. MIlks v. State, 848 So. 2d 1167

(Fla. 2d DCA 2003). Respondent questi ons whether the Second
District Court “expressly” declared the Florida's Sexual

Predat or Act valid. However, the Court did reject the dual
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constitutional challenges to application of Florida s Sexual
Predator Act to petitioner, and the rejection of the
petitioner’s constitutional challenges is in accord with state
and federal precedent. Relief was denied on the petitioner’s

‘separation of powers’ claimin accordance with Kelly v. State,

795 So. 2d 135, 138 (Fla. 5t" DCA 2001), review deni ed, 2003 Fl a.
LEXI S 1318 (Fla. Case No. SCO01-2434, July 11, 2003). Relief was
denied on the petitioner’s “procedural due process” claimin

light of the U S. Supreme Court’s recent decision in Connecti cut

Departnent of Public Safety v. Doe, 155 L. Ed. 2d 98, 123 S. Ct.

1160 (2003).

| nasnuch as this Court did not deem it appropriate to
review Kelly, and i nasnuch as Petitioner has failed to identify
any m sapplication of relevant precedent or any particular
defect in the Second District’s deci sion which would render this
case nmore worthy of review than Kelly, the State submts that
the petitioner has failed to denonstrate that the instant case

warrants further review by this Court.

Most recently, in Reyes v. State, 2003 Fla. App. LEXIS
13617 (Fla. 4" DCA, Opinion filed September 10, 2003), the
Fourth District Court agreed with both Kelly and MIlks and al so
hel d that the Act does not facially violate separation of powers

princi pl es. And, as the Fourth District Court further



expl ai ned, “[1]n fact, as the supreme court has made cl ear, the
separation of powers clause itself precludes our review of
|l egislative policy that does not violate constitutiona
principles:

Where a statute does not violate the federal or
state Constitution, the legislative will is suprene,
and its policy is not subject to judicial review. The
courts have no veto power, and do not assunme to
regul ate state policy; but they recogni ze and enforce
the policy of the law as expressed in wvalid
enactnents, and decline to enforce statutes only when
to do so would violate organic |aw.”

Reyes, «citing Sebring Airport Authority v.
Mclintyre, 783 So. 2d 238, 244-45 (Fla. 2001).

In Jenkins v. State, 385 So. 2d 1356, 1357-1358 (Fla.

1980), this Court discussed the creation of the district courts

of appeal and quoted fromAnsin v. Thurston, 101 So. 2d 808, 810

(Fla. 1958):

It was never intended that the district
courts of appeal should be internediate
courts. . . . To fail to recognize that
these are courts primarily of final
appellate jurisdiction and to all ow such
courts to beconme intermediate courts of
appeal would result in a condition far
more detrinmental to the general welfare
and t he speedy and efficient
adm ni stration of justice than that which
the system was designed to renedy.

Utimtely, what has occurred in this case is that one of

the final courts of appellate jurisdiction has sinply determ ned



t hat the legislature has passed a statute which is
constitutional. This Court should decline to exercise its
di scretionary jurisdiction to further reviewthe decision of the

Second District Court in MIks v. State, 848 So. 2d 1167 (Fl a.

2d DCA 2003).



| SSUE |1

THI S COURT LACKS DI SCRETI ONARY JURI SDI CTI ON
TO REVIEW THE DECISION IN M LKS V. STATE,
848 So. 2d 1167 (Fla. 2d DCA 2003) BASED ON
“ANTI CI PATORY” CONFLI CT OF DECI SI ONS.

(As restated by Respondent)

Petiti oner concedes that the Second District Court declined

to certify conflict with Espindola V. State, 2003 Fla. App.
LEXI S 270, 28 Fla. L. Weekly D 222 (Fla. 3d DCA Jan. 15, 2003),
i nasmuch as Espindola was not final and it was subject to
wi t hdrawal or revision. See, MIlks, 848 So. 2d at 1169, n. 2.
The original opinion in Espindola was issued in January of 2003,
approxi mately six weeks before the i ssuance of the U. S. Suprene

Court’s decision in Connecticut Departnent of Public Safety v.

Doe, supra. As of this date, Espindola still remains pending on
rehearing. Essentially, petitioner asks this Court to exercise
its discretionary jurisdiction based on anticipatory conflict.
However, under Article V, 83(b)(3), Florida Constitution, this
Court has subject matter jurisdiction to only review a deci sion
of a district court of appeal that “expressly and directly
conflicts” with a decision of another district court of appeal
or of the Supreme Court of Florida on the same question of |aw.
Because the petitioner does not present the necessary
prerequisite of an “express and direct conflict,” this Court

| acks discretionary jurisdictionto reviewthis case. See also,
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Tinmes Publishing Co. v. Russell, 615 So. 2d 158 (Fla. 1993).

CONCLUSI ON

Based on the foregoing facts, argunments, and citations of
authority, Respondent respectfully requests that this Court deny
review in the instant case.
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