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| NTRODUCTI ON

Petitioner Everett Ward M1 ks relies upon the Introduction

and Statement of the Case and Facts set forth in his initia

bri ef.
ARGUNVENT

THE TRI AL COURT ERRED I N DENYI NG MR. M LKS
OBJECTI ON TO THE APPLI CABI LI TY OF FLORI DA’ S
SEXUAL PREDATOR ACT AND I N DECLARI NG MR
M LKS TO BE A SEXUAL PREDATOR WHEN THE ACT
VI OLATES BOTH PROCEDURAL AND SUBSTANTI VE DUE
PROCESS, AS WELL AS EQUAL PROTECTI ON, UNDER
BOTH THE FEDERAL AND FLORI DA CONSTI TUTI ONS,
BY NOT PROVIDING FOR A HEARI NG ON THE
QUESTI ON OF WHETHER AN OFFENDER | S A DANGER
TO THE COMMUNI TY AND VWHEN THE ACT VI OLATES
THE SEPARATI ON OF POWERS PROVI SI ON OF THE
FLORI DA CONSTI TUTI ON.

B Pr ocedural Due Process
1 Li berty or Property Interest

The question of whet her the Sexual Predators Act interferes
with a liberty or property interest was answered in the
affirmative by this court in State v. Robinson, 29 Fla. L. Wekly
S112 (Fla. Mar. 18, 2004),!' a case decided after the filing of
both M. MIlks’ initial brief and the state’s answer brief. 1In
Robi nson, this court, findingthe “stigma-plus” test discussed in
M. MIlks initial brief was net, stated, id. at S114 (footnote
onm tted):

Robi nson’s designation as a “sexual predator”
certainly constitutes a stigma. No one can deny that

such a designation affects one’'s good name and

reputation. See, e.g., Doe No. 1 v. WIllianms, 167 F.

Supp. 2d 45, 51 (D. D.C. 2001) (noting that “[i]t is

beyond di spute that public notification pursuant tothe

[District of Columbia s Sexual Offender Registration

Act] results in stigm”), rev’d in part on other

! In Robinson, this court affirned the decision in Robinson v.
State, 804 So. 2d 451 (Fla. 4t DCA 2001), a case discussed and
relied upon by M. MIlks in his initial brief.



grounds sub nom Does 1-5 v. WIllians, No. 01-7162,
2003 W 21466903 (D.C. Cir. Jun. 19, 2003). The
interest in one’'s reputation alone, however, is not a
liberty interest and thus “the frequently drastic
effect of the ‘stigma’ which may result fromdefamation
by the governnent in a variety of contexts” does not by
itself constitute a harmsufficient to be afforded the
protecti ons of due process. Paul v. Davis, 424 U.S.
693, 701 (1976). Such a stigma nmust be coupled with
“nmore tangi ble interests such as enpl oynent” or altered
| egal status to establish entitlement to these
protections. |Id. at 701, 708-709.

We believe the Act inposes nore than a stigm. As
outlined above, under the Act, a person designated a
sexual predator is subject to life-long registration
requi renents. See § 775.21(5), Fla. Stat. (Supp.
1998). Further, as another court has noted, “[t]hese
statutes create no nere informational reporting
requi renment, the violation of which is punished with a
smal |l fine.” Gorgetti v. State, 821 So. 2d 417, 422
(Fla. 4t DCA 2002), approved, 29 Fla. L. Wekly S95
(Fla. Mar. 4, 2004). To the contrary, the failure of a
desi gnat ed sexual offender to conply with these and
other requirenents of the Act constitutes a third-
degree felony. § 775.21(10). Moreover, a designated
sexual offender is prohibited fromseeking certaintort
remedies, see 8§ 775.21(9), and from working “where
children regularly congregate.” § 775.21(10)(b).
Finally, we cannot ignore that designated sexua
predators are subject to social ostracism verbal (and
soneti mes physi cal ) abuse, and t he const ant
surveill ance of concerned nei ghbors. These additional
limtations inplicate nore than nerely a stigma to
one’s reputation. O her courts have found that sim | ar
regi stration statutes contained sufficient stigma-plus
factors to inplicate liberty interests. See, e.g.,
State v. Bani, 36 P.3d 1255, 1264 (Haw. 2001); Doe v.
Attorney General, 686 N E 2d 1007, 1012-13 ( Mass.
1997); Noble v. Bd. of Parole, 964 P.2d 990, 995-96
(Or. 1998). We therefore hold that the designation as
a sexual predator constitutes a deprivation of a
protected liberty interest.



Thus, it is clear that this question has been resolved by
this court in the manner urged by M. MIlks in his initial brief.
Further discussion of this aspect of this issue is unnecessary.
3 The I nmpact of Connecticut Dept. of Public Safety v. Doe

The state has not contested the fact that M. M| ks received
no process at all, nor has it disputed M. M| ks’ position that
when procedural due process rights are applicable, they enconpass
the right to a hearing to prove or disprove a particular fact or
set of facts relevant to the inquiry at hand. Thus, in the wake
of Robinson, the state’s argunent boils down to its contention
that this court should enpl oy reasoning simlar to that expressed
in Connecticut Dept. of Public Safety v. Doe, 538 U S. 1, 123
S.Ct. 1160, 155 L.Ed. 2d 98 (2003).

Robi nson provi des gui dance as to this question, as well as
to the questions enconpassed by the preceding section of this
brief. As discussed on pages 22-23 of M. MIks’ initial brief,
had M. Robinson entered a plea, resulting in the facts of his
case not being apparent on the record, and had the state, as it
did in the present case, waited sonme four nonths to have M.
Robi nson declared a sexual predator, it is likely that M.
Robi nson woul d have had no recourse under the | aw. He woul d have
been in the same position as M. Ml ks, barred from a hearing,
one that, at |least in M. Robinson’s case, would have shown t hat

he should not have to suffer the burdens inposed by the Sexual



Predators Act. Neither M. Robinson’ s rights, nor those of any
ot her defendant, should be dependant on what facts are apparent
fromthe record. Rather, defendants who pose a danger shoul d be
subjected to the act’s requirenents and those who do not should
not. Thus, this court’s decision in Robinson underscores M.
M I ks’ argunent in this regard, one that had been based on the
district court’s decision in Robinson, and, nore significantly,
one to which the state offers no response.

The state recognizes that the Florida | egislature made it
clear that the registration and notification requirenents of the
statutory schenme under revi ewwere based on the desire to protect
the public, and that the Connecticut | egislature was silent as to
t he purpose behind the provisions at issue in Doe. Nonethel ess,
the state mmintains on page 15 of its brief that “[t]he
| egi sl ative purpose notivating the acts in the two jurisdictions
appears to be simlar; the only difference is that Florida s
| egislative interest is express and Connecticut’s is inplied.”
This argument i s sheer specul ati on by the state. The Connecti cut
| egi slature could have just as easily had as its purpose the
intent to have that state’s requirenents constitute puni shment
for offenders over and above any periods of incarceration or
fines. In fact, M. MIks would suggest that this anmbiguity in
essence underlies the decision in Doe. M. MIks submts that

had it been clear that the Connecticut |egislature possessed the



sane intent as the Florida |egislature, the result of Doe would
have been different. The Court would have concl uded that the
| ack of a hearing violated procedural due process.

The state also asserts that decisions from two other
jurisdictions have applied the Doe rati onale to statutes based on
interests simlar to that of the Florida | egislature. Analysis
of the decisions, however, shows the state’s reliance on themto
be m spl aced.

In Haislop v. Edgell, 2003 W 22881539 (W Va. Dec. 5
2003), the defendants chal |l engi ng t he provi sion at i ssue asserted
only a violation of the West Virginia Constitution.
Consequently, the court decided the case only wthin that
framework, offering no coments with regard to the federa
constitution. |In addition, the statenment of |egislative intent
in West Virginia consisted of nothing nore than general
references to the protection of the public, W Va. Code § 15-12-
la (2000), the sort that m ght be in any statute establishing a
crimnal offense or inposing sanctions on persons convicted of
of f enses. By contrast, Florida’s legislature was quite
voci ferous and specific, finding that it is necessary for sexual
predators to be registered in order to protect the public,
Section 775.21(3)(d), Florida Statutes, that repeat sexua
of fenders present an extreme threat to public safety, Section

775.21(3)(a), Florida Statutes, and that the high threat that



sexual predators present to the public safety provides the state
with sufficient justification to inplenent the strategy of the
statutory schene. |d. Moreover, the West Virginialegislature’'s
i ndications as to the purpose of the statutes there were far | ess
direct than those expressed by their Florida counterpart. Rather
than stating that the act it was adopting was itself for the
pur pose of protecting the public, it nmade references to “the
intent of his articleto assist | awenforcenent agencies’ efforts
to protect the public” and to the need “to all ow nenbers of the
public to adequately protect thenselves.” W Va. Code § 15-12-1a
(2000) . Further, the West Virginia legislature specifically
declared that persons subject to the act had “a reduced
expectation of privacy.” 1Id. In Florida, not only has no such
reduced expectation been recogni zed, but he fact that the right
to privacy enbraced by the Florida Constitution is nmuch broader
t han t he equival ent right under the United States Constitution,
Von Eiff v. Azicri, 720 So. 2d 510, 514 (Fla. 1998), neans that
this factor cuts in the opposite direction here than it did in
Hai sl op. Finally, it should be realized that there is no
i ndicationin Haislop that any i ssue regardi ng | egi sl ative intent
was rai sed or considered.

The other case cited by the state, Herreid v. State, 69 P.2d
507 (Al aska App. 2003), dealt with a separation of powers

argunment, hot a due process claim 69 P.2d at 508. Although the



court discussed Doe, it did so only in the context of rejecting
the separation of powers argunment and never determ ned whet her
Doe would apply to a due process contention made against the
backdrop of a purpose simlar to the one behind Florida' s
| egi sl ation.

In essence, the state’'s argunment cones down to asserting
that due process does not require a hearing because the
| egislature did not provide for one. This self-fulfilling
approach woul d eviscerate the concept of due process and all ow
the legislature, not the federal or state constitution, to
determ ne what procedures due process enconpasses. Under the
state’s logic, no hearing would be required if the |egislature
deci ded to expand the |ist of persons required to register as
sexual predators to include not just those convicted of the
enunerated crinmes, but also those charged with them or arrested
for them or even accused of them in situations in which no
arrest is mde. Clearly, at some point, the constitutional
guar antee of due process nmust cone into play and override the
concept that the only process due is the process the | egislature
decides to allow M. MIlks submts that at the very m ni num
when it is not even disputed that the | egislative purpose is to
protect the public, the constitutional guarantee nust provide a
procedure that allows persons who are not a danger to the public

to escape the 21t century scarlet letter that the Sexual



Predat ors Act i nposes. The act’s failure to provide such a

procedure thus renders it invalid.



C Subst anti ve Due Process

Al t hough taking noissuewth M. MI ks’ observation that in
the district court he chall enged t he Sexual Predators Act on “due
process” grounds, thereby not excluding either procedural or
substanti ve due process fromhis argunment, the state all eges t hat
M. MIks substantive due process claimwas not raised in that
tribunal. It offers no explanation for its contention that
phrasing an argunent in ternms of “due process” shoul d somehow be
deenmed to refer only to procedural due process. Also, the state
offers no response to the reasons asserted in M. MIlks’ initial
brief with regard to why the substantive due process argunent
shoul d be revi ewed by this court regardl ess of whether it is said
to have been raised in the district court. Rather, the state
points to the fact that the United States Suprene Court in Doe
did not consider the issue and urges this court to take the sane
approach. The state’'s position fails to recognize that M. Doe
“expressly di savow ed]” any reliance on substantive due process.
538 U.S. at __, 123 S.Ct. at 1165, 155 L.Ed. 2d at 105. This
was a far cry fromsinply not raising the issue in the appellate
court. It was a determ nation by M. Doe that he did not want
t he i ssue considered. Thus, to have consi dered the issue in Doe
woul d have been to do so in essence over the objection of the
affected individual and in the absence of argunment on the

question by that person. The facts here are very different. Far



fromdi savowi ng t he argunent, M. M I ks enbraces it, asserts it,
and mai ntains that it was enconpassed by his argunent in the
district court. Clearly, under such circumstances, the approach
taken by the United States Supreme Court provides no gui dance as
to how this court should proceed.

The state also notes that when substantive due process
i ssues turn on factual questions, they should be raised at the
trial level. No such factual questions exist here, however. M.
M| ks’ argunent applies to every personrequiredto register. He
asserts no facts unique to the present case that would call for a
deci sion applicable just to himor to sone group | esser i n nunber
than the total group affected by the statutes. Moreover, prior
precedent from this court regarding consideration of issues
related to the issues formng the basis for jurisdiction, as
detailed in n. 9 on pages 24-26 of M. MIks initial brief,
supports consideration of this issue. Thus, this court should
reach the nmerits of the substantive due process issue.

As to the merits, the state asserts the information to be
di ssem nated is a matter of public record. This argunent ignores
the fact that sonme of the information, notably current addresses
and social security nunbers are not public information except
t hrough operation of the Sexual Predators Act. It also ignores
the fact that, as concluded in the quotation set forth on page 16

of M. MIlks initial brief from Doe v. Attorney General, 426

10



Mass. 136 at 142-143, 686 N. E.2d 1007 at 1012 (1997), the
aggregati on and di ssem nation of publicly available information
can constitute a violation of the right to privacy. The
appl i cati on of such reasoni ng woul d seemparticularly appropriate
with regard to a statutory schenme of the sort under review, one
t hat presents the conpiled information in a manner that carries
with it a connotation of dangerousness but no procedure to avoid
attaching that connotation to persons who actually pose no
danger.

The state asserts on page 41 of its brief that the court in

Inre J. R, 341 III|.App.3d 784, 275 |111.Dec. 916, 793 N. E. 2d 687
(rr1r. App. 1 Dist. 2003), rejected substantive due process
chall enges to a “simlar act.” |In fact, the act at issue in that
case was not very simlar at all. It did not allow for

wi despread dissemination of the information provided by
registrants and the approach taken by the Illinois courts was
predi cated on the |im ted anount of di ssem nation all owed. Under

the Illinois act, the informati on was avail able only to a “person

when that person’s safety may be conprom sed for sonme reason

relating to the juvenile sex offender.” 793 N. E. 2d at 694,
quoting Inre J.W, 204 I1l.2d 50, 272 II|.Dec. 561, 787 N.E.2d
747, 760 (111. 2003), citing 730 ILCS 152/120(e)(West 2000). As

stated in J.W, 787 N E.2d at 760 (footnote omtted):

11



Consequently, information concerning a juvenile

sex offender may be dissem nated to a nenber of the

public only if that person’'s safety mght be

conprom sed for some reason and only in the appropriate

di scretion of the appropriate agency’s or departnment’s

di scretion. I nformation concerning juvenile sex

of fenders i s not avail abl e over the Internet. W find,

therefore, that the extrenely limted di ssem nati on of

the information concerning juvenile sex offenders

supports a finding that the registration of juvenile

sex offenders is a reasonable neans of protecting the

public.
In the present case, of course, the dissemnation of the
information relating to M. MIks is hardly “limted.” Rather,
di ssem nation is w despread and nmandated and the information
posted on the internet, is easily available to anyone.

Additionally, it should be recognized that the decision in
J.R relied upon J.W, and, in that case, the individual required
to comply with the registration requirenments did not argue that
the Illinois law affected a fundanental right. 787 N.E.2d at
757. By contrast, M. Ml ks does present such an argunent.
Mor eover, because one of the fundanental rights asserted, the
right to privacy, is much broader under the Florida Constitution
t han under its federal counterpart, Von Eiff, that aspect of this
i ssue could not have been dealt with by the Illinois courts.

G ven the foregoing factors, it is apparent that neither
J.R nor J.W have any applicability here.

Per haps the nost significant conclusion that can be drawn

fromthe state’ s discussion of substantive due process is one

12



that arises not fromwhat the state says, but fromwhat it does
not say. Specifically, the state does not dispute the fact that
it has no legitimate interest in inposing the act’s burdens on
i ndi vi dual s who are not dangers to the community.? |t does not
di spute that the act inmpacts on fundanmental rights. It does not
di spute that the Ilegislature could have enployed a |ess
restrictive alternative. It does not even dispute that
i ndividuals are being treated in a fundanentally unfair manner
under the act. The state’s silence as to these points speaks
| oudly. It nmakes clear that nost of the factors set forth in
Westerheide v. State, 831 So. 2d 93, 104 (Fla. 2002), and
di scussed on page 26 of M. MIks’ initial brief, point to the
conclusion that the act violates substantive due process.
| ndeed, the state does not assert that any of the Westerheide

factors supports a contrary concl usi on.

2 On page 40 of its brief, the state points to the fact that M.
M | ks agrees that the desire to protect the public is “certainly

| audable.” Indeed, it is. |Inposing the burdens of the act on
persons who do not present a danger, however, is far from
“laudable.” It is irresponsible. It is deplorable. And, nost

importantly, insofar as far as the present case is concerned, it
renders the act unconstitutional.
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D Equal Protection/lIrrebuttable Presunption

On page 44 of its brief, the state relies on the fact that
the Fourth District Court of Appeal in Raines v. State, 805 So.
2d 999, 1002 (Fla. 4 DCA 2001), indicated that wthout
guestion, the state has aninterest in protecting the public from
sexual offenders. The state ignores the fact that because the
of fense in Raines did not involve a sexual conponent, the court
found that, even though it was an offense for which registration
as a sexual offender was required, the “rational basis” between
the operative fact and the ultimate fact presumed was “lost.”
805 So. 2d at 1003. The sane rationale is equally conpell ed when
def endants pose no danger to the public. Yet, under the Sexual
Predators Act, such defendants are not given the opportunity for
a hearing on the issue of dangerousness. This results in
def endants such as the ones in Raines, and, as discussed in
Section B of this brief, Robinson, to be able to properly avoid
being unfairly maligned, while defendants in cases in which the
facts are not apparent are automatically subjected to the
ext ensi ve burdens of the act regardl ess of whether the necessary
rational basis exists. The state’s reliance on Raines therefore
i s based on a superficial anal ysis that does not withstand cl oser

scrutiny.
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E Separati on of Powers

Once again, the nost significant aspect of the state’s
argument is what is not said. The state relies on Kelly v.
State, 795 So. 2d 135 (Fla. 5 DCA 2001), but does not analyze
that case, instead nerely quoting fromit at |ength. In his
brief, however, M. MIks recognized Kelly, noted that the act
does not provide for a hearing on the danger issues, and argued
that the Fifth District did not consider the fact that, as noted
in Collie v. State, 710 So. 2d 1000, 1010, n. 9 (Fla. 2d DCA
1999), the dissem nati on of sexual predator informati on under the
act “may be considered punitive as there are no procedural
saf equards to protect against the unnecessary dissem nation of
personal information.” By not addressing this argunent, the

state had not addressed the crux of M. M1 ks’ position.
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CONCLUSI ON

Based upon t he foregoi ng argunent and aut horities, M. M I ks

respectfully submts that relief as requested in his initial

brief should be granted.
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