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PRELI M NARY STATEMENT

Appel lant, Omar Blanco, defendant at trial, wll be
referred to as “Blanco”. Appel l ee, State of Florida, wll be
referred to as the “State”. References to the records wll be:

1. “ROA” for Direct Appeal in Case Nos. 62,371 and 62, 598

(Blanco v. State, 452 So.2d 520 (Fla. 1984), cert.
deni ed, 469 U. S. 1181 (1985)

2. “1-PCR’ for Postconviction and State Habeas Corpus
records in Case Nos. 68,839 (postconviction appeal)
and 68, 263 (state habeas cor pus) (Bl anco V.
WAi nwight, 507 So.2d 1377 (Fla. 1987)

3. “2-PCR/ 2PP” consol i dated cases - Second Postconviction
Appeal in Case No. 83,829 (Blanco v. State, 702 So.2d
1250 (Fla. 1997) and Direct Appeal of Resentencing in
Case No. 85,118 (Blanco v. State, 706 So. 2d 7 (Fla.
1997), cert. denied, 525 U. S. 837 (1998).

4. “3-PCR’ for the instant appeal.
Any suppl enental records will be designated by an “S’ proceedi ng
the record synbol. Blanco’s initial brief wll identified as
“1B.” Al will be followed by the volume and page nunber(s).

STATEMENT OF THE CASE AND FACTS

Hi stori cal Per spective - Thi s S Bl anco’ s third
post convi ction appeal before this Court in addition to his state
habeas corpus review The initial postconviction appeal and
state habeas review were addressed to guilt, penalty phase, and
appel l ate counsel’s performance in the first conviction and
sentencing as well as the requirenent to repatriate Blanco to

Cuba. Relief was denied for both. See Blanco Wi nwight, 507




So.2d 1377, 1380-81 (Fla. 1987). The federal courts found no
constitutional infirmty in the conviction, but reversed the
death sentence for a new penalty phase proceedi ng upon a finding

of ineffective assistance of penalty phase counsel. See Bl anco

v. Singletary, 943 F.2d 1477 (11th Gr. 1991), cert. denied, 504

U S 943 (1992). During the second sentencing, Blanco |itigated
a postconviction claim of newy discovered evidence under
Florida Rule of Crimnal Procedure 3.850, accusing Enrique
Gonzal ez of killing John Ryan. Relief was denied and affirmed

on appeal. See Blanco v. State, 702 So.2d 1250 (Fla. 1997).

Foll ow ng the new penalty phase, Blanco was sentenced to

deat h and such was affirned. Blanco v. State, 706 So. 2d 7 (Fla.

1997), cert. denied, 525 U S. 837 (1998). In his |atest

collateral challenge, Blanco is attenpting to re-litigate his
1982 conviction and nuch of appendix to the initial brief deals
with trying to find inconsistencies in the testinony of
Wi tnesses related to already settled guilt phase issues (3-PCR 2
204-303; 1B 5 30). In referencing the appendix itens, Blanco
al most exclusively uses them to attack guilt phase issues.
Because the guilt phase issues were resolved in earlier
postconviction litigation and are barred here, these materials
are irrelevant to the instant matter.

Case facts: On June 5, 1982, Blanco was convicted of the

January 14, 1982 arnmed burglary and first-degree nmurder of John



Ryan (“Ryan”). Blanco v. State, 452 So.2d 520, 522-23 (Fla.
1984). (ROA XI 1749-51). He received a death sentence for the
murder and a consecutive 75 year sentence for the arned
burglary. 1d. (ROA XII 2016-22). On direct appeal, Blanco
presented nine issues.! Affirming the convictions and sentences
on direct appeal, this Court found the foll ow ng facts:

Fourteen-year-old Thalia Vezos testified that at
approximately 11 p.m on January 14, 1982, she was in
her bed reading at her hone in Ft. Lauderdal e when she
saw a nman standing in the hallway holding a gun and
carrying a brown wallet-type object under his arm
The intruder indicated that Thalia was to keep quiet.
He then cut the wires to her telephone and left the
room Thalia's uncle, John Ryan, appeared in the hall
and tried to take the gun fromthe intruder. Ryan was
shot in the scuffle and | anded on top of his niece on
the bed. The intruder shot Ryan six nmore tinmes. The
intruder then fled. Thalia ran next door to the hone
of the Wengatzes, where the police were call ed.

The police arrived at the crine scene at 11:14 p.m
Oficer Bull went next door and spoke to Thalia, who
described the intruder as a Latin male, between 5 8"
to 5°'10"", 180 to 190 pounds, wearing a gray or |ight
green jogging suit, with dark curly hair. Oficer

! Blanco appeal ed his conviction to both the Fourth District
Court of Appeals and the Florida Suprene Court. The District
Court case was transferred to the Suprene Court and as a result
two Suprene Court case nunbers (#62,371 and #62,598) are |isted
for the direct appeal. In it, Bl anco argued: (1) the court
erred in denying the notion to suppress evidence follow ng an
illegal arrest; (2) it was error to refuse to allow Blanco to
present evidence; (3) the court erred in conducting critical
stages in Blanco's absence; (4) it was error to force Blanco to
present wtnesses; (5) the jury was instructed inproperly; (6)
the court erred in allowng identification testinony from George
Abdeni and Thalia Vezos; (7) Blanco's statenents should have
been suppressed; (8) court erred in inposing separate sentence
for underlying felony of aggravated burglary; (9) it was error
to inpose a death sentence (S3-PCR 7 992-1068 - Exhibit 1).



Bul | sent the description to a dispatcher at
approximately 11:24 p.m A man who |ived across the
street, George Abdeni, came forward with a report that
he had heard shots and screamng and had seen the
profile of a person in a gray jogging suit heading
east from the Vezos property. This information was
contained in a police BOLO that included the fact that
t he suspect was proceedi ng eastward.

The BOLO as dispatched described the suspect as a

Latin male about 510" in height wth a dark
conpl exi on, black curly hair, sonme kind of nustache
wearing a gray or light green jogging suit, and
running in an eastwardly direction. Oficer Price,

who was in the area, positioned his car approxi mately
one and a half nmles fromthe scene in a driving |ane
facing east on 30th Street next to North ALA to watch
for someone fitting the BOLO description. At
approximately 11:57 p.m he saw appellant riding a
white bicycle on the sidewal k southbound on AlA and
determ ned that appellant fit the description on the
BOLO except for his pants, which at first appeared to
be heavy corduroy. He also had full facial hair.
Oficer Price requested nore information. He then
foll owed appellant for approximtely one-tenth of a
mle before stopping him The first thing the officer
noti ced when he got wthin three to four yards of
appellant was that the gray pants were the sane

material as the top of the sweatsuit. Oficer Price
requested a backup unit. He asked appellant if he
possessed a gun. Appel lant replied, "No Ingles."

The officer frisked appellant, but found nothing but a
neckl ace and watch which appellant was wearing. Wen
the backup wunit arrived, the officers handcuffed
appellant and took him to the nurder scene. M.
Abdeni identified appellant as having the sane profile
and jogging suit as the figure he had seen earlier.
Appel l ant was then formally arrested.

A man's purse containing appellant's ID papers and a
watch belonging to Thalia Vezos was found near the
door to Thalia's bedroom

Oh the day followng the nurder, Thalia Vezos
identified appellant in a line-up as the perpetrator

The Broward County Grand Jury indicted appellant on
February 2, 1982, for first-degree preneditated nurder



and for arned burglary. Trial began on June 1, 1982

and the jury found appellant guilty on both counts

In conpliance with the jury's reconmmended verdict, the

trial judge sentenced appellant to death for the

mur der . He was sentenced to 75 years for the arned

burgl ary.
Bl anco, 452 So. 2d at 522-23.

Four issues were raised in Blanco's Suprene Court petition:
(1) whether death sentence was constitutional; (2) whether the
line-up should have been suppressed; (3) whether there was
probabl e cause to arrest; and (4) whether the court should have
permtted Blanco to present evidence of another’s guilt (S3-

PCR 7 1138-79). On January 14, 1985, certiorari was denied.

Blanco v. Florida, 469 U S. 1181 (1985).

On January 31, 1986, Blanco noved for postconviction
relief. There, he raised 11 claims? and after an evidentiary
hearing, the notion was denied (1-PCR 582-97). In his appeal,

Bl anco raised ten issues® and this Court affirmed. Blanco, 507

2 (1) ineffectiveness of penalty phase counsel; (2) court’s
interference causi ng counsel to be i neffective; (3)
i neffectiveness  of gui It phase counsel; (4) conducti ng
proceedi ngs in absence of Blanco's interpreter; (5) questioning
Bl anco and counsel’s failure to object; (6) ineffectiveness for
failure to challenge Blanco' s conpetency to stand trial; (7)
reducing jury's sense of sentencing responsibility; (8)
incorrect penalty phase jury instructions; (9) use of felony
nmur der aggravator; (10) constitutionality of sentence based on
prior conviction; (11) inproper prosecutorial coments during
penalty phase (1- PCR 451-533).

3 (1) ineffectiveness of penalty phase counsel for “failure
to neaningfully advise M. Blanco regarding the significance of
a sentencing proceeding, and by his attorneys’ failure to



So.2d at 1380-83. Later, on federal habeas corpus review, the
sentence was vacated based upon the finding of ineffectiveness

of penalty phase counsel. See Blanco v. Singletary, 943 F.2d

1477 (11th GCr. 1991), cert. denied, 504 U S. 943 (1992).

In his state habeas corpus petition, Blanco raised two
issues. The first was ineffectiveness of appellate counsel for
failing to raise on direct appeal: (a) conflict of interest
bet ween counsel and Bl anco, (b) lack of an interpreter during
trial caused Blanco to be absent fromcourt, and (c) court error
in not giving Blanco Mranda warnings before questioning him
The second issue was that Blanco could not be executed, but had

to be repatriated to Cuba.

investigate and present substantial evidence in mtigation of
puni shnent”; (2) court erred in ordering counsel to present
evi dence counsel believed counter-productive and by not
determ ning whether Blanco knowingly and intelligently waived
right to counsel; (3) ineffectiveness of guilt and penalty phase
counsel based on revelation of attorney client confidences; (4)
court erred by conducting proceedings in Blanco's absence; (5)
court erred in repeatedly questioning Blanco w thout warning him
that statenments would be used against himin penalty phase; (6)
Blanco was inconpetent to stand trial and counsel was
ineffective is failing to press the conpetency issue; (7) jury
recommendation is unreliable; (8) “jury was incorrectly advised
and instructed as to the nunber of jurors required to return a
life recommendation”; (9) “by sentencing M. Blanco to death
based upon statutory aggravating circunstances subsuned in the
conviction for first-degree nurder, the trial court failed to
genuinely narrow the class of persons eligible for the death
penalty, unconstitutionally placed M. Blanco twice in jeopardy,
and allowed for an automatic death penalty”; (10) death sentence
i nproper as it was based upon unconstitutional prior conviction
(S3-PCR 8 1227-1329 Exhibit 6).



This Court characterized Blanco’s first issue as “appellate
counsel's failure to recogni ze egr egi ous f undanent al
constitutional error appearing on the face of the trial record,
to wt: ineffective assistance of trial counsel.” Blanco, 507
So.2d at 1384. In denying relief, this Court f ound
postconviction review provided the proper and nore effective
method to obtain review of such issues. |d. Aso, this Court
rejected the assertion Blanco was entitled to repatriation to
Cuba under a Departnment of State “press communi que” announci ng
an agreenent to repatriate Mariel refugees found ineligible to
enter the United States. This conclusion was based upon fact
the communi que was not a “treaty” and the United States was not
obligated to return Cuban nationals, but did bind Cuba to accept
t hose returned by the United States. |d.

Following denial of his state collateral review Blanco
filed a federal habeas corpus petition. In it he raised 15

clains.* After an evidentiary hearing, Blanco’'s challenges to

4 (1) the conviction and death sentence were the result of
i nper m ssi bl e/ suggestive pretrial identification procedures,
which created likelihood of msidentification; (2) Blanco's
death sentence unconstitutional as he cannot be distinguished
fromsimlarly situated defendants who received life; (3) prior
violent felony aggravator violated Ei ghth Anmendnent; (4) death
sentence based wupon automatic aggravator; (5) conviction
vi ol ates due process as it is not based on sufficient evidence
(6) it was unconstitutional to admt Blanco's statenments; (7) it
was error to order defense to present evidence which counsel
believed counterproductive, and by not determ ning whether
Bl anco knowingly and intelligently waived right to counsel; (8)



his conviction were rejected, but a new sentencing was ordered.

Bl anco v. Dugger, 691 F.Supp 308 (S.D. Fla. 1988). On appeal,

the Eleventh GCrcuit Court of Appeals affirned. Blanco .

Singletary, 943 F.2d 1477 (11th Cr. 1991). Both parties sought

certiorari review, but were denied. See Blanco v. Singletary,

504 U.S. 943 (1992); Singletary v. Blanco, 504 U S. 946 (1992).

On August 1, 1989, Blanco filed a second notion for
postconviction relief addressed to the penalty phase (2-PCR 2PP
2454-95). The State noved to have the notion dismssed as
Bl aanco was receiving the relief requested, i.e., a new penalty
phase (2-PCR/ 2PP 2600-01). The notion remained pending unti
the day the second penalty phase commenced. On April 18, 1994,

the State rem nded the Court of the outstanding notion. The

i neffectiveness of gui |t and penalty phase counsel for
revel ation of “confidences and secrets” to the court which
violated “duty of loyalty,” caused unconstitutional conflict of
interest, and “undermined the reliability of his sentencing
determ nation”; (9) it was unconstitutional to conduct
proceedings in Blanco’'s absence and in absence of interpreter;
(10) constitutional wviolation to question Blanco repeatedly
t hrough counsel because the court failed to warn Blanco his
statenents could be wused in sentencing, it was ineffective
assistance to fail to object; (11) Blanco was inconpetent to
stand trial, conviction and sentence are unconstitutional, and
counsel was ineffective for failing to present conpetency issue;
(12) penalty phase jury' s sense of sentencing responsibility was
denigrated; (13) penalty phase jury was instructed inproperly as
to the nunber of jurors required for life recommendation; (14)
prosecutor’s closing injected irrelevant and inappropriate
factors into jury’'s sentencing considerations; and (15)
i neffectiveness of penalty phase counsel for failure to advise
Bl anco regarding significance sentencing proceeding and failure
to investigate/ present mtigation. (S3-PCR 9 1535-1604 Ex. 11).



defense adnmitted the 1989 postconviction notion was noot, and
the court so found (2-PCR/ 2PP 702-03).

A third postconviction notion was filed during the re-
sentencing (2-PCR/2PP 2934-37) and alleged “newy discovered”
evidence that Enrique Gonzalez was the killer. Followng the
February 24, 1994 evidentiary hearing, the court found the
def ense witnesses untrustworthy and denied the notion (2-PCR 2PP
3406-07). Bl anco appealed claimng (1) newy discovered evidence
of Gonzalez’s guilt entitled him to a new trial and (2) the

court erred in denying the notion for recusal. Blanco v. State,

702 So.2d 1250, 1251-52 n.4 (Fla. 1997). The matter was held in
abeyance until after resentencing. Id.

At the new penalty phase, Blanco presented “ten |ay
wi tnesses, the statenents of his nother and father, and the

testinmony of two nental health experts.” Blanco v. State, 706

So.2d 7, 89 (Fla. 1997). Following the jury's ten to two death
reconmmendation, the court inposed a death sentence upon finding
the prior violent felony aggravator and nerged aggravators of
pecuniary gain wth felony nurder (burgl ary) out wei ghed
statutory mtigator of “inpaired capacity” wth the non-
statutory mtigation of “1) potential for rehabilitation; 2)
fatherhood; 3) dull intelligence; 4) inpoverished background; 5)
organi ¢ brain damage; 6) unwavering declaration of innocence; 7)

oppression in Cuba; 8) good character; 9) strong religious



beliefs; 10) cooperation with police; and 11) loving famly
relationship.” Blanco, 706 So.2d at 8-9, n. 5-7. On direct
appeal, Blanco raised seven issues.® This Court affirnmed, | d. at
11. Foll owi ng such, a petition for certiorari vas filed with
the Suprenme Court® and on Cctober 5, 1998, it was denied. Blanco

v. Florida, 525 U.S. 837 (1998).

On Septenber 15, 1999, Blanco initiated a fourth round of
postconviction litigation (treated as his third) and on My 29,
2001, filed an anended notion (3-PCR 2 204-303). In it he
asserted clains addressed to both the original 1982 guilt phase
penalty phases as well as the 1995 resentencing. The notion
included an allegation that Enrique Gonzalez was the actual
perpetrator and Blanco requested that a fingerprint collected
fromthe crime scene, and unidentified to date, be run through

the Automated Fingerprint Identification System (“AFIS’) (3-

® “Blanco clainms the court erred in the following matters:
1) refusing to allow defense counsel to retain the nental health
expert of his choice; 2) refusing to instruct on the statutory
mtigating circunmstance of extreme duress; 3) giving undue
weight to the jury's present and prior death recomrendations; 4)
under-weighing the mtigating circunstance of inpoverished
background; 5) proportionality; 6) the felony nurder aggravating
circunstance is unconstitutional; 7) the death penalty is crue
and unusual .” Blanco v. State, 706 So.2d 7, 9, n.8 (Fla. 1997).

® (1) whether Blanco was denied access to a conpetent
psychiatrist; (2) whether it is constitutional for the sane
felony to establish felony nurder as well as an aggravator; and
(3) whether the trial and appellate courts gave the mtigation
the appropriate weight (S3-PCR 12-13 2169- 2227 Exhibits 21-22).
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PCR 3 338-46). The State objected and a hearing was held
Septenber 17, 2001, during which, it was disclosed that Blanco’s
fingerprint expert had conpared the unidentified print to
Enri que Gonzalez and found in was not a match (3-PCR 5 347-51

816- 68, 828-29). Based wupon this admssion and Blanco’s
persistent declaration since 1994 that CGonzalez was the
nmurderer, the court denied the request for an AFIS run, finding
such was unnecessary (3-PCR 2 380-82; 3-PCR 5 831-32, 833-35)

The State Responded to Blanco's postconviction notion and
i ncl uded an appendix of supporting record docunents (3-PCR 3
406- 533; S3-PCR 7-19). Fol l owi ng the February 27, 2002 Huff v.
State, 622 So. 2d 982 (Fla. 1983) hearing (3-PCR 6 920-86), the
court analyzed each claim (3-PCR 3 535-47). In denying relief
summarily, the court cited the State’'s response where it agreed
with it and incorporated the State’'s response and appendi x by
specific reference. The court found relief unwarranted because
the clains were either legally insufficient, procedurally

barred, or nmeritless. (3-PCR 3 535-47). This appeal followed.

11



SUMVARY OF THE ARGUMENT

Issue | - The court exercised its discretion properly in
denying Blanco’s request to run an wunidentified fingerprint
through the AFIS system Blanco’s theory was that Enrique
Gonzalez was the killer, however, the defense expert, as
post convi cti on counsel conceded, determned the print did not
belong to Gnzalez or other known persons checked by the
defense. The request was denied properly, and Blanco failed to
meet the criteria for “newly discovered evidence”, Brady V.

Maryland, 373 U. S. 83 (19063) or Gdglio v. United States, 405

U S. 150 (1972) clains. This Court should affirm

Issues Il and IIl - Blanco waived his argunment that an
evidentiary hearing should have been held on his postconviction
clai ns because he has offered m specific analysis. Li kew se
no analysis has been offered in support of his cunulative error
argunent . However, if the nerits are reached, the court
properly analyzed the |egal sufficiency, procedural bars, and
nerits of the clains. The factual and 1egal conclusions,
included in the court’s order, are supported by the |aw and
conpetent, substantial evidence. This Court should affirm

| ssue IV - There was no error in the resolution of Blanco’s
claim of contamnation as he failed to present evidence or
argunent on the issue when offered the opportunity. The issue

was wai ved and the ruling should be affirned.

12



ARGUMENT

| SSUE |
THE COURT DID NOT ERR I N DENYI NG BLANCO S
REQUEST TO RUN A LATENT FI NGERPRI NT THROUGH
AFI'S SYSTEM (rest at ed)
Blanco maintains it was error for the court to deny his
nmotion to run an unidentified print found at the crinme scene
through AFIS (IB 34-35). He asserts, such denial precluded his

search for “newly discovered evidence” (IB 36-39); exculpatory

evi dence under Brady v. Maryland, 373 U S. 83 (1963) (IB 39-42);

and permtted the State to present msleading testinony under

Gglio v. United States, 405 U S. 150 (1972) (1B 42-44). The

AFIS run results, he clainms would be relevant and nmaterial (IB
34-35). Blanco has failed to show any abuse of discretion in
denying the request to experinment with the unidentified print as
Blanco had already determined that the print did not match
Enri que Gonzal ez (“CGonzal ez”) or other suspects agai nst whom he
tested the print. Moireover, he has failed to neet the criteria
for establishing newy discovered evidence, Brady material, or a
G glio viol ation.

In his notion and argunent for an AFIS run, Blanco asserted
he had a due process right to have the print run, and he could
not determne at the tinme whether it was “viable, newy
di scovered evidence.” (3-PCR 3 338-41; 3-PCR5 818, 823).

Blanco did not raise clains of newy discovered evidence or

13



Brady’ and G glio violations in conjunction with the request for
an AFIS run. “[1]n order for an argunent to be cogni zable on
appeal, it nust be the specific contention asserted as | egal
ground for the objection, exception, or notion below”

Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982). See Archer

v. State, 613 So.2d 446 (Fla. 1993).

The standard of review for the denial of a postconviction
di scovery test is abuse of discretion as announced in State v.
Lew s, 656 So.2d 1248, 1250 (Fla. 1994). “On a notion which

sets forth good reason, [] the court may allow |limted di scovery

into natters which are relevant and nmterial, and where the

di scovery is pernmitted the court nay place limtations on the
sources and scope.” Lews, 656 So.2d at 1250 (enphasis
suppl i ed) . Because Blanco’'s assertion was that Gonzalez
committed the nurder, and the defense expert determned the
print was not that of Gonzal ez, Blanco did not and cannot show
that his request for additional discovery in the formof an AFIS
run woul d develop relevant and material evidence. As such, the
court did not abuse its discretion in denying Blanco’ s request.

The trial evidence consisted of Blanco’s bag, containing

" Wiile Blanco claimed a Brady violation respecting the

unidentified print because it was not given to the defense to
test against other possible suspects “such as Rey Al onso,
Enri que Gonzalez and Fidel Ronmero” (3-PCR 2 339-40), this is a
di fferent argunent than nade here and renders it unpreserved.

14



his identification papers and Thalia Vezos (“Vezos”) watch,
found just outside the door to the room where John Ryan (“Ryan”)
was killed. Blanco, 452 So.2d at 522-23. Also, the two eye
W t nesses, Vezos, the victims niece, and her neighbor GCeorge
Abdeni (“Abdeni”), identified Blanco as the nman they saw that
night. Id. Vezos reported it was Blanco who was in her hone,
spoke to her, cut the telephone lines, and killed her uncle by
shooting himsix tinmes. Id. Abdeni testified that after hearing
gun shots, he saw Blanco |eave the scene. |d. During the
original guilt phase, the jury was inforned Blanco wore socks
over his hands and did not |eave the unidentified print on
Vezos’ bedroom door. (ROA. 6 893-94, 1005-06, 1020-21).

The thrust of Blanco's 1994 postconviction hearing and
resentenci ng was that Gonzalez killed Ryan. This has persisted
t hrough the instant litigation. However, postconviction counse
admtted his expert concluded that Gonzalez did not |eave the
unidentified print (3-PCR 5 827-28). Gven the facts adduced at
trial establishing Blanco as the person who killed Ryan in
conjunction with the fact Blanco’'s expert determ ned that the
print was not Gonzalez’s, it was not an abuse of discretion to
deny Blanco access to the AFIS system It matters not to whom
that print belongs, because the alleged killer, according to
Bl anco, is Gonzal ez, and the print is not his.

In denying the discovery request, the court reasoned the

15



identity of the person who left the print in question, was
irrelevant and the request for AFIS testing was a “red herring”
as Blanco’'s allegation was that Gonzalez was the killer (3-PCR 5
825-36). Once it was admtted by the defense that the print was
not |eft by Gonzal ez, the court reasoned:

It’s simlar to throwing nud at the barn door and

seei ng what sticks, hoping that sonething sticks. | f

you said it could be Enrigque Gonzalez, | would have

been nore than happy to order a conparison because

that is a legitimte request. ... But once it turns

out not to be M. Gonzalez, we can’t take another shot
and let’s hope it belongs to sonebody el se.

THE COURT: ... But as | suggested today you're

stabbing in the dark. If M. Gonzalez -- M. Blanco

knows it’s M. Gonzalez and it’'s not then he s just

taking a stab in the dark hoping and that’s not fair.
(3-PCR 5 829-32). The court reasoned “it’s not relevant who [the
print] belongs to unless it’s M. Gonzal ez, because M. Blanco
says it was M. Gonzalez” who killed Ryan (3-PCR 5 832-33). The
court concluded “there is no reason to | ook anywhere el se except
for M. Gonzalez. That's been |ooked at, it’s not him There's
no need to |l ook any further.” (3-PCR 5 835).

Bl anco has failed to show the relevance to further testing
of the unidentified print. Under Lew s, the court did not abuse
its discretion in denying the request for an AFIS run.

Li kew se, Bl anco cannot show newy discovered evidence, a Brady

claim or a Gglio violation.

16



In order to prove entitlement to relief based upon newy
di scovered evi dence, Bl anco nmust show

evi dence "nust have been unknown by the trial
court, by the party, or by counsel at the tinme of

trial, and it nust appear that defendant or his
counsel could not have known them by the use of
diligence." If this test is net, the court nust next

consider whether the newy discovered evidence is of
such a nature as to probably produce an acquittal on
retrial. Additionally, we have said that newy
di scovered evidence, by its very nature, is evidence
that existed but was unknown at the tinme of the prior
pr oceedi ngs.

Wight v. State, 857 So.2d 861, 870-71 (Fla. 2003) (citations

omtted). See Kokal v. State, 30 Fla. L. Wekly S21 (Fla. Jan.

13, 2005); Brown v. State, 846 So.2d 1114, 1126 (Fla. 2003);

Ventura v. State, 794 So.2d 553, 570 (Fla. 2001); Robinson v.

State, 770 So.2d 1167, 1170 (Fla. 2000); Jones v. State, 709

So.2d 512, 520-21 (Fla. 1998). “[1]n conducting a cunul ative
analysis of newy discovered evidence, we nust evaluate the
newy discovered evidence in conjunction wth the evidence
submtted at trial and the evidence presented at prior
evidentiary hearings.” Kokal, 30 Fla. L. Wekly at S21.

This Court has noted the elenments of a Brady claim are:®

8 Although this Court has noted three elements to a Brady
claim the “due diligence” requirenent remains and is subsuned
in the analysis of whether evidence was w thheld. See QOcchicone
v. State, 768 So.2d 1037, 1042 (Fla. 2000)(reasoning “[a]lthough
the ‘due diligence’ requirenent is absent from the Suprene
Court's nost recent fornulation of the Brady test, it continues
to follow that a Brady claimcannot stand if a defendant knew of
the evidence allegedly withheld or had possession of it, sinply

17



“(1) The evidence at issue nust be favorable to the accused
either because it is excul patory, or because it is inpeaching;
(2) the evidence nust have been suppressed by the State, either
willfully or inadvertently; and (3) prejudice to the defendant

must have ensued.” Boyd v. State, 2005 W. 318568, *5 (Fla. Feb.

10, 2005) (quoting Lugo v. State, 845 So.2d 74 (Fla. 2003).

See, Strickler v. Geene, 119 S. C. 1936, 1948 (1999); Freeman

v. State, 761 So.2d 1055, 1061-62 (Fla. 2000); Jones v. State,

709 So.2d 512, 519 (Fla. 1998); Provenzano v, State, 616 So.2d

428, 430 (Fla. 1993). To prove prejudice, a defendant nust show

the evidence was excul patory and material. Way v. State, 630

So.2d 177, 178 (Fla. 1993). It is material "if there is a
reasonabl e probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been

different.” United States v. Bagley, 473 U S. 667, 682 (1985).

“"A 'reasonable probability' is a probability sufficient to

underm ne confidence in the outcone." 1d. See Kyles v. Witley

514 U. S. 419, 435 (1995).

As noted in Mrdenti v. State, 2004 W 2922134, 10 (Fla

Dec. 16, 2004): “To establish a Gglio violation, it nmust be

shown that (1) the testinony given was false; (2) the prosecutor

because the evidence cannot then be found to have been withheld
from the defendant.”); Hgh v. Head, 209 F.3d 1257 (11th Gr.
2000) (finding Strickler did not abandon due diligence
requi rement of Brady); Way v. State, 760 So.2d 903 (Fla. 2000).
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knew the testinony was false; and (3) the statenent was
material. See Guzman, 868 So.2d at 505, Ventura v. State, 794
So.2d 553, 562 (Fla. 2001); Rose v. State, 774 So.2d 629, 635
(Fla. 2000)."

The print was known to and used by Blanco at trial; hence,
it is not newWy discovered evidence, nor was it suppressed in
violation of Brady. The fact it was not Blanco's print was
known to the jury and offered as a reason for acquittal. (ROA 6
1006-08; RQOA. 10 1690). As such, the jury was not msled and
Bl anco has not established a Gglio violation. Mor eover, no
prejudice has been proved under any of the three theories
offered by Bl anco. The possibility that the print could
eventually be identified as comng from soneone other than
Bl anco or Gonzalez would not produce an acquittal. The jury
al ready knew the print was not Blanco’ s and based on his present
defense, i.e., Gonzalez was the killer, the fact that the print
was not Gonzalez's would in no way alter the evidence show ng
Blanco killed Ryan. Blanco left his identification docunents at
the scene and was recogni zed by Vezos as the one who shot her
uncle and seen by Abdeni leaving the hone after shots were
fired. Blanco, 452 So.2d at 522-23. The claim nust fail
Not hi ng about the unidentified print underm nes confidence in
the verdict. The denial of an AFIS run was not an abuse of

di scretion and should be affirned.

19



| SSUES |1 AND 11
THE SUMMVARY DENIAL OF EACH CLAIM WAS WELL
REASONED AND SUPPORTED BY THE LAW AND
RECORD;, THE ALLEGATION OF CUMULATIVE ERROR
| S UNPRESERVED AND MERI TLESS (r est at ed)
It is Blanco’s position in Issue Il that it was error to
deny summarily his postconviction notion. He asserts the issues
challenging the forensic evidence against him have not been

chal | enged before, and he should have been given an opportunity

to present evidence of the changes in forensic evidence

pr ocedur es. Bl anco asks for an opportunity to litigate, “to
finality once and for all”, wunanswered questions raised by
review of the crinme scene investigation. He al so asserts the

court erred in failing: (1) to attach portions of the record to
the order denying relief; (2) to nmake findings of |[egal
sufficiency or insufficiency; and (3) failing to nake a finding
the nmotion was tinely® (1B 45-48). In Issue IIl, Blanco groups
sone clains together and argues the court failed to consider
them cunul atively, while again asserting sone clains were pled
sufficiently to gain an evidentiary hearing (1B 51, 58, 63-66).

This Court should find that Blanco has failed to offer any

® The postconviction motion was not denied as untinely.

| nst ead, each claim was assessed. Inplicit in the resolution of
the matter, is that the notion was filed tinmely. As such, there
did not have to be an announcenent that the notion was tinely.
Blanco’s conplaint is irrelevant to this litigation, and wll
not be addressed further.
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analysis to support his conclusory argunent that the summary
denial was inproper, or that ~certain <clains were pled
sufficiently to gain a hearing, and as such, has waived
appellate. Blanco fails to offer analysis why the denied clains
were not procedurally barred or refuted from the record. For
exanpl e, Blanco pleads: “Cains VI, VII and VIII raise viable
issues that are pled sufficiently to require evidentiary
hearing;” “Claims Xl | and Xl I address the eyew tness
identifications of Abdeni and Vezos and are sufficiently pled to
require evidentiary hearing;” and Claim XVIIl is a viable claim
raising issues that are sufficiently pled to be considered at
evidentiary hearing.”'® (1B 64-64). An appellant nmay not sinply
allege error wthout offering supporting argunent. Duest V.
Dugger, 555 So.2d 849, 852 (Fla. 1990) (opining “purpose of an
appellate brief is to present argunents in support of the points
on appeal” - notation to issues Wwthout elucidation is

insufficient and issue wll be deened waived); Cooper v. State,

856 So.2d 969, 977 n.7 (Fla. 2003); Roberts v. State, 568 So.2d

1255 (Fla. 1990). Gven Blanco’s dearth of |egal argunent and
failure to offer record proof that the denied clains were not

legally insufficient, procedurally barred or neritless, this

0 Similar arguments are offered by Blanco for

postconviction Clains XVI, XV (IB 64-65); Cdaim XVl (1B 65);
CaimXVil (IB 65); and XXIl (1B 65).
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Court should find the issue waived. However, should this Court
determne the nerits should be reached, the followng is offered
to establish the sunmary denial was correct and that no
cunmul ative error was either argued below, or shown on appeal.
This Court should affirm

On review, a summary denial of postconviction relief wll
be affirnmed where the law and conpetent substantial evidence

supports its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.

1998). In Lucas v. State, 841 So.2d 380, 388 (Fla. 2003), this

Court stated: “To uphold the trial court's summary denial of
claims raised in a 3.850 motion, the clainm nust be either
facially invalid or conclusively refuted by the record. Further,
where no evidentiary hearing is held below, we nust accept the
defendant's factual allegations to the extent they are not

refuted by the record.” See State v. Coney, 845 So.2d 120, 134-

35 (Fla. 2003); Peede v. State, 748 So.2d 253, 257 (Fla. 1999)

(citation omtted). To support a summary denial, the court
“must either state its rationale in its decision or attach those
specific parts of the record that refute each claim presented in

the notion." MLin v. State, 827 So.2d 948, 954 (Fla. 2002)

(quoting Anderson v. State, 627 So.2d 1170 (Fla. 1993)).

Whil e Blanco asserts there have been changes in forensic
anal ysis, such as DNA testing, gunshot residue analysis, and

acceptance of eye-witness identifications, he nust assert these
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clainms under the case |aw developed for <collateral review
Postconviction litigation is not another nmethod for reassessing
the sufficiency of the evidence, forensic collection nethods, or
any nunber of other nmeans to question a jury's finding of guilt.

See, Florida Rule of Crimnal Procedure 3.851; Strickland v.

Washi ngton, 466 U.S. 688 (1984); Rivera v. State, 717 So.2d 477,

480 n.2 (Fla. 1998) (finding it inpermssible to recast claim
which could have or was raised on appeal as one of
i neffectiveness to overcone the procedural bar or relitigate

i ssue considered earlier); Cherry v. State, 659 So.2d 1069, 1072

(Fla. 1995) (sane); Mihammad v. State, 603 So.2d 488, 489 (Fla.

1992) (opining “[i]ssues which either were or could have been
litigated at trial and upon direct appeal are not cognizable

through collateral attack."); Medina v. State, 573 So. 2d 293,

295 (Fl a. 1990) (holding “[a]llegations of i neffective
assi stance cannot be wused to circunvent the rule that
post convi ction proceedi ngs cannot serve as a second appeal”).
To the extent Blanco is trying to re-litigate his guilt or
i nnocence w thout showing ineffectiveness of counsel or sone
constitutional error made retroactive to his case, he is
procedural Iy barred. Blanco is not entitled to re-litigate his
guilt until he is satisfied “finally once and for all.”

Wth respect to the challenge to the court not attaching

records to its order, the conplaint is neritless. This Court
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has held repeatedly that attachment of records is unnecessary
where specific references are nade to the record relied upon by

the court. See Spencer v. State, 842 So.2d 52, 69 (Fla. 2003)

(reaffirmng “[t]o support sunmary denial w thout a hearing, a
trial court nust either state its rationale in its decision or
attach those specific parts of the record that refute each claim
presented in the notion”); D.az, 719 So.2d at 866, Asay V.

State, 769 So.2d 974 (Fla. 2000); Anderson v. State, 627 So.2d

1170 (Fla. 1993); Provenzano v. Dugger, 561 So.2d 541 (Fl a.

1990). Al that is required of the court is to state its
rationale for denying relief. Diaz, 719 So.2d at 867. I n
assessing each claim the court announced its findings and
conclusions. Standing alone, the order sufficiently advises the
parties of its rationale and allows for appellate review.
Further, the court relied on the State’'s response and attendant
appendi x which gave specific record citations. Through these
references, added support was provided for the conclusions of
| egal insufficiency, procedural bars, neritless argunents, and
clainms refuted fromthe record.

The record belies Blanco’'s claim that the court failed to
make findings of |legal sufficiency or insufficiency (3-PCR 3
535-46). Findings of legal insufficiency were nmade with respect
to Cains I, 1Il (fiber wevidence), 1V, VIII (unspecified

psychol ogi cal and/or psychiatric data), and Xl I (ineffectiveness
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of counsel re: police investigation) (3-PCR 3 536-38, 546). The
court found a procedural bar respecting Cains I, I, 111
(al l eged confession and gunshot residue test), VI, VII, X - XV,
XVI1T - XX, and XXI'lI. Were appropriate, the court discussed the
claims it found not cognizable, refuted from the record,
meritless, and/or not ripe.!* Based on this review, the court
assessed the legal sufficiency, and ruled accordingly. VWher e
the claimwas not deened legally insufficient, another basis for
the denial of relief was stated. A review of he order shows the
court considered each issue and nade factual and |egal findings
which it supported by analysis and pleadings as well|l as portions
of the record as referenced by the State. Such rebuts Blanco’s
claim the court failed to make findings of |egal sufficiency.
However, should this Court determ ne Blanco’s appellate pleading
deficiencies did not waive the issues, and he generally
chal | enges the denial of relief, the State offers the foll ow ng.
In reviewwng the denial of relief here, the procedural
history is relevant. Bl anco has received collateral review in
state and federal court of his conviction and original sentence.

See Bl anco, 452 So.2d at 520; Blanco, 507 So.2d at 1377; Bl anco,

943 F.2d at 1477 (finding ineffectiveness of penalty phase

counsel only and reversing for new sentencing; Blanco, 702 So.2d

Y dainms I, 111-VI, VITI-1X, XI, XIV-XXI'| (3-PCR 3 537-46).
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at 1250 (rejecting claim of newy discovered evidence that
Gonzalez was killer). The re-inposition of the death penalty

was affirmed on appeal. See Blanco, 706 So.2d at 7. Hence,

review is |limted to counsel’s actions and other collateral
issues arising from the re-sentencing, unless newy discovered
evidence can be shown to support clains stemmng from the
initial guilt phase. See Fla. R Cim Pro. 3.851.

Postconviction Clains |, IV, and V - There, Blanco asserted

the State wi thheld excul patory evidence or used fal se/m sl eadi ng
evidence in the formof: (1) manipulation of conviction against
Blanco in a prior violent felony case (“armed robbery”), (2)
fingerprint evidence not matched to Blanco or residents of the
victims honme and not given to the defense for testing, and (3)
“other factors in the defendant’s background mlitating against
the inposition of the death penalty.” (3-PCR 2 216-18, 228-34).

The court reasoned Postconviction Caim | (Brady claim and

Post conviction Claim |V addressed to Blanco's prior violent

felony conviction for armed robbery was legally insufficient
because Bl anco did not show that he did not have access to the

files of the co-defendants in the robbery case. The court

12 Another basis for finding the matter legally insufficient
is that Blanco does not plead what exculpatory, material
evi dence he did not have or how he was prejudiced given the fact
the armed robbery conviction was affirmed on appeal. See Reaves
v. State, 826 So.2d 932, 942 (Fla. 2002) (finding Brady claim
legally insufficient and denied properly where defendant failed
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noted Postconviction Claim V, challenging the wuse of Fidel

Ronero’s testinony in the robbery case, was not ripe for review

because Bl anco had not made this challenge in that case (3-PCR 3

469- 70, 539). In determ ning Postconviction Clains | and |V

were procedurally barred and neritless, the court referenced the
State’ s response (3-PCR. 3 436-47, 469-70, 537).

The procedural bar rests on the fact the challenge to the
prior violent felony aggravator was raised and rejected

previously. See Blanco, 507 So.2d at 1380; Blanco, 691 F. Supp.

at 315-16 (S3-PCR 7 1138-79; S3-PCR 8-9 1227-1443 Exs. 4, 6-8).
Those issues which were raised and rejected previously, are
barred on collateral review Mihammd, 603 So.2d at 489 (opining
“[i]ssues which either were or could have been litigated at
trial and wupon direct appeal are not cognizable through
collateral attack."). Blanco should not be permtted to
chal l enge his death sentence by attacking the underlying felony

in pieceneal litigation. Cf. Pope v. State, 702 So.2d 221, 223

(Fla. 1997) (noting pieceneal litigation not proper; defendant
may not file successive postconviction notion raising another

aspect of claimraised in prior notion); Card v. Dugger, 512

So. 2d 829 (Fla. 1987).

Bl anco is barred from challenging the use of the prior

to allege how itens of evidence were excul patory or inpeaching).
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armed robbery conviction in his capital case because he never
challenged it in the armed robbery case on the grounds raised

here. Postconviction Clains |, |1V, and V addressed to the arned

robbery conviction are not ripe for collateral review See

Ccchicone v. State, 768 So.2d 1037, 1040 n.3 (Fla. 2000)

(agreeing “defendant nust first collaterally challenge his prior
conviction in a separate proceeding before bringing this

clainf); Henderson v. Singletary, 617 So.2d 313 (Fla. 1993).

The validity of that prior conviction remains intact and it is
not ripe for challenge here.?

Furthernore, the clains of Brady and G glio violations are
refuted fromthe record and neritless. Blanco does not identify
what information he could not have discovered through the use of
due diligence or what evidence was known by the State to be
fal se. The record refutes Blanco’s clains that the State knew

he was not involved in the armed robbery because his charges

13 The arned robbery conviction was affirmed on appeal . See
Blanco v. State, 466 So.2d 1152 (Fla. 4th DCA 1985). Hence, the
general allegations of the State refiling charges, granting plea
deal s to co-defendants, or use of their testinony are natters
which could have been raised on direct appeal in the arned
robbery case. Blanco is barred from challenging such now See
Fla. R Cim P 3.850.

14 See Ccchicone v. State, 768 So. 2d 1037, 1042 (Fla. 2000)
(reasoning “[a]lthough the "due diligence" requirenent is absent
from the Suprene Court's nost recent fornulation of the Brady
test, it continues to follow that a Brady claimcannot stand if
a defendant knew of the evidence allegedly wthheld or had
possession of it, sinply because the evidence cannot then be
found to have been wi thheld fromthe defendant.”)
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were dism ssed, and the victim identified, Fidel Romero, only.
The records from Blanco’s initial conviction and re-trial for
the arnmed robbery (S3-PCR 13-18 2228-3366 Exhibits 23-24)
establish the charges against him were not dism ssed, but were
transferred to another judge due to scheduling difficulties.
(S3-PCR 13 2251-54, 2261-70). Blanco knew whether or not he
commtted the arnmed robbery, and upon what evidence he was
convicted. He clearly was aware of the matter as he chal |l enged
the use of that conviction in both the state and federal courts.
The record belies Blanco's assertion he had not been
identified as a participant in the robbery as the eyew tness
i dentification was dscussed in both robbery trials® (S3-PCR 15
2677-85 Exhibit 23; S3-PCR 17 3179-80, 3184-89; S3-PCR. 18, 3199-
3202 Exhibit 24). The challenge to the conviction based on
Fi del Romero’s'® testinony and the sentences Romero and Gonzal ez
received does not establish a Brady violation as Blanco was
either aware of or through the use of due diligence should have

known of the co-defendants’ sentences. Fol |l owi ng reversal of

> In the initial arned robbery trial, the victim MGCee

identified Blanco from a photograph line-up and Gonzales in a
live line-up as two of the nmen involved. On re-trial, the jury
heard of McGee’'s identifications, but also saw he was unable to
identify Blanco in court nonths after the robbery and after
Bl anco had changed his hair style (S3-PCR 15 2677-85 Exhibit 23;
S3-PCR. 17 3179-80, 3184-89; S3-PCR 18 3199-3202 Exhibit 24).

6 Ronero’'s trial resulted in a conviction which was

affirmed on appeal. Ronero v. State, 435 So.2d 318 (Fla. 1983).
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the initial robbery convictions of Blanco and Gonzal ez, Ronero
testified at the 1984 re-trial and outlined his involvenent in
the robbery along with the roles Blanco and Gonzal ez pl ayed.
Ronmero revealed the State assisted wth a reduction of his 75
years sentence to five years in exchange for his testinony (S3-
PCR. 18 3227-32 Exhibit 24). The plea deal agreed to by Ronero
is part of the clerk’s file in his arned robbery case (S3-PCR 18

3367-69 Exhibit 25) and CGonzalez’'s two year sentence in January

1984 for the robbery was entered before Blanco’s April 1984
robbery re-trial (S3-PCR 18 3370-76 Exhibit 26). Gven this
there is no question this information was available to Bl anco,
or could have been found through due diligence, thereby negating
any Brady and G glio clains.

Simlarly, the 1984 convictions obtained by the State
agai nst the co-defendant’s,'” the Probable Cause Affidavit, and
the Indictment refute Blanco' s assertion the co-defendants were

suspects in Ryan’s nurder, but that charges were dropped because

7 To the extent Blanco asserts the State rushed his arned
robbery conviction, it mnust be noted his second penalty phase
took place in 1994 and the retrial of the arnmed robbery was
affirmed in 1985. Blanco v State, So.2d 466 So.2d 1152 (Fla. 4th
DCA 1985). Bl anco challenged the use of his armed robbery
conviction in the 1994 sentencing, but later stipulated to the
adm ssion of certified copies of the conviction (2-PCR 2PP 389-
91, 697, 1282). This conviction after the nurder, but before
the capital sentencing, is a valid prior violent felony. Castro
v. State, 644 So.2d 987, n. 3 (Fla. 1994). Bl anco’ s al | eged
“rush to convict” in 1982 produced no basis to question the 1994
capital sentencing based on the 1984 robbery conviction.
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t hey had hel ped convict Blanco of the armed robbery. In 1982,
Bl anco was sentenced for Ryan’s nurder and the arned robbery
conviction was utilized. Whi | e Gonzal ez was convicted in 1982
for robbery, that was overturned and he took a plea in 1984,
Romero’ s assistance in 1984 and the reduction of his sentence
were known by Blanco and the jury. The Probable Cause Affidavit
and Indictment reveal there was only one suspect in Ryan's
mur der, namely, Blanco (3-PCR 1 1-4).

The record supports the conclusion that Postconviction

Claim | addressed to fingerprint evidence is legally
insufficient, conclusory, and speculative (3-PCR 3 536). Bl anco
did not conply with the pleading requirements of Brady by
attesting he was unaware of the existence of certain
fingerprints collected or that other areas of the house were not
t est ed. He offered no support for the statenent that evidence
not turned over to the defense for testing is presuned
excul patory, or that evidence the State never possessed shoul d
be considered a Brady violation.'® Conclusory allegations are

legally insufficient on their face and may be denied sunmarily.

8 The allegation that there were fingerprints in other

areas of the wvictimis home is speculative at best, and
therefore, is not sufficient to establish that such fingerprints
existed or that they would exonerate Bl anco. The claim is
legally insufficient. It fails to allege that the State had
evi dence which could have been turned over or that the alleged
evi dence underm nes confi dence in the outcone of the trial.

31



Ragsdale v. State, 720 So.2d 203, 207 (Fla. 1998); Gcchicone,

768 So.2d at 1042; Gorham v. State, 521 So.2d 1067, 1069 (Fla.

1988) (finding claim legally insufficient where defendant
asserted undi scl osed photographs mght have proven another
person was responsible for crine).

The sub-claim addressed to “certain fingerprint evidence’
or specifically “an unsolved readable latent print” lifted from
Vezos’ door is refuted fromthe prior appellate records, as well
as the instant litigation. The thrust of Blanco’ s defense has
been that Gonzalez killed Ryan (2-PCR/ 2PP 523-603). Yet, Blanco
does not even attenmpt to plead how the fingerprint could
exonerate him especially in light of the fact a defense expert
opined the print was not from Gonzales.?®® Vezos’ eyew tness
testinmony was that Blanco broke into her hone and shot Ryan.
She did not recogni ze Gonzal ez’ s photograph (2-PCR/ 2PP 1316; 3
PCR 5 827-35). Materiality and suppressi on have not been shown.

The fingerprint evidence was not suppressed. Noti fication
of the prints collected and the test results were revealed in
di scovery subm ssions, depositions, and/or testinony. The
di scovery subm ssion identified Deputy Marhan, Aide Matheson,

and Dennis Gey as wtnesses and included Marhan's Latent

19 The State incorporates its answer to Issue | wherein it
was shown that Blanco' s expert determned that the unidentified
print was not from Gonzal ez, the person Bl anco says killed Ryan.
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Fingerprint Report (S3-PCR 19 3432-35 Exhibits 28-29). The
defense filed the depositions it took of Gey and Marhan which
di scussed print collection/testing. Detective Richtarcik noted
Marhan’s fingerprint report (S3-PCR 19 3451-67 Exhibits 30-31).

I n opening statenent, defense counsel argued there were no
fingerprints left by the burglar at the crime scene nor was
there evidence of forced entry (ROAV 766-67, 771) and the
exi stence and inport of the fingerprint analysis was subject to
cross-examnation during the gquilt phase of Blanco' s trial.
Counsel brought out through Detective Garnerd that the |atent
print found did not match Blanco's prints and may have been of
recent origin (ROA VI 1007-1009). | D Technician Mat heson
testified how he processed the scene, the photographs he took,
the evidence collected, and latent prints lifted (ROA VI 937-
93). Garnerd noted his attenpts to |ift latent prints fromthe
areas near or on: (1) danaged w ndow and counter tops in the
room where Ryan found, (2) cut lines and tel ephones, (3) doors
leading to the patio, (4) walls, and (5) itenms in the brown
purse found at the scene. During his cross-exanination, Garnerd
di scussed the latent print collected (ROA VI 970-77 991-92).
Clearly, the evidence was not w thhel d.

Al'so, since his conviction, Blanco has asserted Gonzal ez
was the true perpetrator and now he clains Gonzal ez confessed

(2-PCR/ 2PP 523-602; 3-PCR 2 220, 223, 226, 230, 232-33).
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Because, Bl anco’s expert exam ned the “unsol ved readabl e |atent
print” and found it did not match Gonzalez, there can be no
showi ng of prejudice arising from the prior inability to match
the print (3-PCR 5 827-36; S3-PCR 18-19 3377-3432 Exhibit 27).
This is true, particularly in light of the overwhel mng evidence
produced agai nst Blanco. Vezos identified Blanco as the man she
saw standing in her hallway holding a gun and carrying a man’s
brown wallet. She stated she conversed with him and he cut the
t el ephone | i nes. Vezos described the fight between Blanco and
Ryan which led to Ryan’s death. Abdeni identified Blanco as the
man he saw | eaving Vezos’ hone after the shooting. The police
recovered the brown wallet at Vezos bedroom door, and found it
contained Blanco’'s identification papers and Vezos' watch.
Bl anco, 452 So.2d at 522-23. Wuether the wunidentified print
bel onged to an acquai ntance of Blanco’'s or a welcone visitor to
t he home does not underm ne confidence in the trial outcone.
Sunmmary deni al was proper.

Wth respect to the allegation the State wi thheld *“other
factors in the defendant’s background”, as found by the court,
the claimis legally insufficient as well as neritless. Bl anco
did not identify what alleged evidence was undisclosed or how
such personal information was not known to him and available to
def ense counsel . Bl anco’ s personal information, by definition

is sonething he would know. Hi s conclusory claimthat the State
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wi t hhel d some unidentified information is a legally insufficient
pl eadi ng and summary denial was proper. Ragsdale, 720 So.2d at

207. See Reaves v. State, 826 So.2d 932, 942 (Fla. 2002)

(finding Brady claimlegally insufficient where defendant failed
to allege how items of evidence would assist defense); Asay V.
State, 769 So.2d 974, 982 (Fla. 2000) (holding summary denial of
insufficiently pled Brady claim proper). Blanco offered nothing
in support of his allegation. Mor eover, by failing to identify
the all eged suppressed evidence, he cannot show how the evidence
m ght be material and alter the result of his sentencing. The
pl eadi ng requirenents of a Brady violation have not been net.

Li kewi se, given the fact “other factors” in “background” is
information personal to Blanco, he is unable to establish the
State suppressed evidence. Strickler, 119 S Q. at 1948;

Ccchi cone, 768 So.2d at 1042; Way v. State, 760 So.2d 903, 910

(2000). “[T]lhere is no Brady violation if the defendant knew or
shoul d have known the essential facts permtting him to take
advantage of the information in question, or if the information

was available to him from another source.” Carter v. Bell, 218

F.3d 581, 601 (6th Cr. 2000). Blanco did not plead that he did
not have, or could not have obtained, such personal evidence.
The State may not be charged wth a Brady violation where the
al | egedly non-disclosed informati on was known to the defendant.

See, Carter, 218 F.3d at 603 (finding no Brady violation where
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State failed to disclose defendant’s own knowi ng actions); Qats

v. Singletary, 141 F.3d 1018, 1032 (11th Gr. 1998) (declining

to address whether clenency board was required to disclose
"investigation file" wunder Brady as defendant had not nade
show ng information was excul patory or wunavail able). Summary
deni al was correct.

|20 _

Post conviction C aim | In his notion, Blanco contended

his guilt phase counsel rendered ineffective assistance by

failing to find or develop: (1) connection between Al onso,
Gonzal ez, and Ronmero in other burgl ari es; (2) al | eged
i nvol vement of Al onso, Gonzalez, and Ronero in the nurder; and
(3) untested or undi scovered fingerprint evidence (3-PCR 2 220-
22). It is Blanco’'s contention these failures permtted
W tnesses to be untruthful, thereby, denying hima fair trial
This claim was denied as procedurally barred because Bl anco had
raised ineffectivenes of counsel in two prior postconviction
noti ons and appeals (3-PCR 3 537). The record supports this.

In Pope v. State, 702 So.2d 221, 223 (Fla. 1997), this

Court recognized a defendant was barred from bringing a

20 The claimis legally insufficient and devoid of factua
support as Blanco failed to identify the wtnesses who should
have been questioned at trial or how these wunidentified
W tnesses were untruthful (3-PCR 2 220-21). Bl anco’ s cl ai s
were conclusory and failed to allege how the result of the
proceedi ngs would have been different. Ragsdale v. State, 720
So. 2d 203, 207 (Fla. 1998).
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successive postconviction notion unless based on newy
di scovered evidence. “A defendant may not raise clains of
i neffective assistance of counsel on a pieceneal basis by filing

successive notions.” Jones v. State, 591 So.2d 911, 913 (Fla

1991). Here, Blanco suggested Ryan’s confessed killer was
Gonzal ez, and Carnmen Congora and Roberto Al onso had information
linking him to the nurder (3-PCR 2 220). Counsel s al |l eged
failure to investigate this information was offered below as
ineffective assistance. That factual basis was raised and

rejected in the 1994 postconviction notion and subsequent appeal

when presented as newy discovered evidence. Blanco, 702 So.2d
at 2151. On appeal, this Court sumari zed the evi dence:

During the pendency of the resentencing proceeding,
Blanco filed his second (the present) rule 3.850
notion, seeking to present newly discovered evidence.

The trial court held an evidentiary hearing on
February 24, 1994, and Bl anco advanced the theory that
anot her man, Enrique Gonzales, was the killer. Blanco
presented two Wi tnesses. Carnmen Congora testified
that on the night of the mnurder she saw Gonzal es
wearing a bloody shirt. She also stated, however,
that she lives in a honme for the nentally inpaired, is
easily confused, and did not renenber the day or the
year she saw the bloody shirt. The second w tness,
Roberto Alonso, testified that on the night of the
mur der he rode bicycles with Blanco and that Gonzal es
cane in l|later wearing a bloody shirt. Al onso al so
admtted, however, that he has a crimnal record, was
currently in prison for nurdering soneone wth a
machet e, and had seen Bl anco while in prison.

Blanco additionally introduced a statenent by his
not her, Zenaida, who lives in Cuba, wherein she said
that a wonan naned Manita told her that Enrique
Gonzales told Mamta in prison that he did the
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killing. Blanco introduced two letters, one by Manmita
and one by Julio Guerra, saying that Gonzal es was the
killer. The State, on the other hand, presented three
W tnesses who had known Blanco while in jail and to
whom Blanco had nmade incrimnating statenents.
Finally, Thalia Vesos, the adolescent girl who had
confronted the killer in her bedroom seconds before
t he shooti ng, was shown phot ographs of both Bl anco and
Gonzal es and testified unequivocally that Blanco and
not Gonzal es was the man she had seen.

Bl anco, 702 So.2d at 1251-52. Clearly, a claim of newy
di scovered evidence precludes a finding of i neffective
assi stance, because by definition, newy discovered evidence
must have been in existence at the tinme of trial, but could not
have been discovered by counsel using due diligence. Kight v.

State, 784 So.2d 396, 400 (Fla. 2001); Scott v. Dugger, 604

So.2d 465, 468 (Fla. 1992); Jones, 591 So.2d at 915.

All Blanco alleged below was a different argunent
(i neffectiveness) based upon the sane factual scenario rejected
previ ously. It is inappropriate to use a different argunment to
re-litigate the same issue. Rivera, 717 So.2d at 480, n.2;

Cherry v. State, 659 So.2d 1069, 1072 (Fla. 1995).

Li kewise, the claimis procedurally barred because Bl anco
chall enged the effectiveness of guilt phase counsel in prior
[itigation. Not only were guilt phase counsel’s actions
chal l enged in state postconviction litigation, Blanco, 507 So.2d
at 1380, but also in federal habeas corpus litigation, Blanco,

943 F.2d at 1477. Ay challenge to guilt phase counsel are
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procedural |y barred. Pope, 702 So.2d at 223; Jones, 591 So.2d at
913; Card, 512 So.2d at 829.

Blanco fails to establish the present challenge to gquilt
phase counsel’s effectiveness with respect to the fingerprint
evidence is not barred, given that this is the third round of
postconviction litigation, and Gonzalez was not the person who
left the print. The State reincorporates its analysis presented
in Issue |I. Any challenge to counsel’s assistance could have
been presented in an earlier notion. This Court should find
Bl anco has abused the process. Pope, 702 So.2d at 223.

However, should the Court reach the nmerits, Blanco is not

entitled to relief. Bel ow, he asserted guilt phase counsel

failed to i nvestigate i nformation sur roundi ng Gonzal ez’
i nvol venent and to challenge the collection of fingerprint
evidence, thus, allowing wtnesses to be untruthful (3-PCR 2
221) . Yet, the court’s findings from the prior postconviction
case preclude |abeling counsel ineffective as the evidence was
fabricated after trial, and would not produce an acquittal.
First, this Court finds that the testinony of
Carnmen Congora and Roberto Alonzo is not worthy of
belief and qualifies as newy discovered evidence only
in the sense that the testinony presented was nade up
by Carnen Congora and Roberto Alonzo after Qmar

Blanco's trial. | therefore find that their testinony
does not qualify as newy discovered evi dence.

Second, assum ng arguendo, that their testinony
gualifies as newy discovered evidence, based on the
fact that | have found it unworthy of belief and
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totally inconsistent with the evidence at trial, |
find that there is no probability that their testinony
would result in M. Blanco's acquittal.

Third, this Court finds that the letters from Cuba
stating that Enrique Gonzalez confessed to the nurder
of John Ryan would not be admissible in a retrial of
M. Bl anco.

Fourth, again assumng arguendo, that the letters
woul d be admissible in a retrial of M. Blanco, | find
that even with their subm ssion to a jury, there is no
probability that it would result in an acquittal of
M. Blanco, considering all of the testinony at the
trial and the testinony of Thalia Vezos at the 3.850
hearing that Enrique Gonzal ez, specifically, was not
the person who commtted the crine.

Bl anco, 702 So.2d at 1252 (quoting from trial court’s order).

Bl anco has failed to prove ineffectiveness under Strickland. %

Bl anco has not established either deficient performnce or
prejudice arising from guilt phase counsel’s investigation of

the fingerprint evidence under Strickland. The fingerprint

2

evi dence was chal l enged at trial;?? no prejudice has been shown. %

2l For a defendant to prevail on an ineffective assistance
of counsel claim he nust establish (1) counsel’s representation
fell below an objective standard of reasonabl eness, and (2) but
for the deficiency, there is a reasonable probability the result
of the proceeding would have been different. Strickland .
Washi ngton, 466 U. S. 688 (1984). See Arbelaez v. State, 889
So.2d 25, 31-32 (Fla. 2005); Davis v. State, 875 So.2d 359, 365
(Fla. 2003); Valle v. State, 778 So.2d 960, 965 (Fla. 2001).
There could be no deficiency as the “new evidence” was newy
fabricated; Blanco, 702 So.2d 1252; and not worthy of belief or
of producing an acquittal, thus no prejudice

22 |n opening statenent, counsel noted that Vezos, was

m staken in her identification of Blanco, that no fingerprints
were left by the burglar, and there was no forced entry (ROA V
766- 67, 771). At trial, the police were cross-exam ned about
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Postconviction Claim |11l - Below, Blanco contended his

conviction was unsound based upon newly discovered evidence of
(1) CGonzalez’s alleged confession; (2) new opinion that gunshot
residue tests should not have been relied upon at trial; and (3)
FDLE s report fiber evidence was inconsistent with Blanco being
in Ryan’s hone (3-PCR 2 223-26). The judge found the issue of
the alleged confession to be procedurally barred because it had
been raised and rejected in Blanco, 702 So.2d at 1252.
Consequently, the prior litigation refutes the instant claim of
new y discovered evidence (3-PCR 3 538). The challenge to the
gunshot residue was deened procedurally barred and not “newly
di scovered” as it was substantially challenged at trial (3-PCR 3
538) . The objection to the fiber evidence was found |egally

insufficient as Blanco failed to state when he discovered it

their fingerprint collection, that none matched Blanco's prints,
and that a print on the door janb of the room where Ryan was
killed renmained unmatched (ROA VI 937-1022). In guilt phase
closing argunent counsel questioned the evidence the State
presented |linking Blanco to the crinme (ROA X 1688-1702).
Counsel argued that “[t]hese fingerprints that were introduced
into evidence - they don’t prove that Omar Blanco fired the
gun.” (ROA. X 1690).

> The jury knew Blanco’'s prints were not found at the
scene, but he was “unequivocally” identified by Vezos, Bl anco,
702 So.2d at 1251, and Abdeni, a purse containing Blanco’'s
personal items and Vezos' watch was |ocated at the scene,
Bl anco, 452 So.2d 522-23, and gun power residue was found on
Bl anco’s hands (ROA VIII 1226-69). There is no possibility of a
different result had counsel investigated the fingerprint
evidence differently, especially in light of the fact the print
did not match Gonzal ez.
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(FDLE' s report was in the original discovery subm ssion) and he
did not explain how such would exonerate him Mor eover, the
report and notes regarding the fiber evidence were part of the
second postconviction notion, thus, Blanco failed to show, such
was newly discovered (3-PCR 3 538-39). These concl usions are
supported by the record and should be affirned.

Wth respect to Gonzalez's alleged confession, the matter
is procedurally barred as noted in the State’'s analysis of

Post conviction Claim |l above and incorporated here. (Gonzalez’'s

confession was the subject of the 1994 postconviction litigation

and was rejected on appeal.?® See Blanco, 702 So.2d at 1251-53.

Blanco is barred from raising the <claim again or from

characterizing it as “newy discovered.” See Spencer, 842 So.2d

at 60-61; Mihammad, 603 So.2d at 489. This Court should affirm
The challenge to the gunshot residue testing conducted in
this case is procedurally barred. Bl anco alleged below the
testing conducted for barium and antinony to show gunshot
residue: (1) differed from the standard testing done “then and
now’ and has been “discontinued as ‘un-reliable’” and (2) today

such trace anounts could have conme from using bike chain oil (3-

24 This Court agreed the testimony of Carnen Congora and
Roberto Alonzo did not constitute newy discovered evidence as
it was fabricated after the initial trial. Blanco, 702 So. 2d at
1252. Yet even assuming it was newly discovered, it was soO
inconsistent with the trial evidence there was no possibility an
acquittal would have been obtained. Id.
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PCR 2 224-25). The pith of the claimis the adm ssion/reliance
upon the gunshot residue test at guilt phase. Quilt phase
counsel thoroughly cross-examned WIlIliam Kinard regarding the
validity of the gunshot testing in this case, and the manner in
which the identified el enents could get on a subject’s hands.®
Gven this fact, the claim could have been raised on direct
appeal and now is procedurally barred. Spencer, 842 So.2d at 60-
61 (discussing procedural bar); Mhanmmad, 603 So.2d at 489.
Further, based upon counsel’s questioning of the expert, the

record refutes the claim of newly discovered evidence.

Porter v. State, 653 So.2d 374, 379 (Fla. 1995) (holding “newy

2> At the 1982 trial, wthout objection, Kinard was decl ared
an expert after which, he explained how in 1974, he and the
Bureau of Al cohol Tobacco and Firearns began using the flanel ess
atom c absorption spectrophotonetry test to identify barium and
antinony to discern gunshot residue and the protocols, testing,
and paraneters for opining that gunshot residue was present.
Based on these, Kinard opined the tests results were consistent
with Blanco having fired a weapon using a two hand grip. O
Cross-exam nati on, Ki nar d agreed t hat under certain
circunstances, the residue could be transferred to a person’s
hands based on coming in contact with barium and antinony | aden
obj ects such as brake shoes and ot her nechanisnms. Yet, the test
Kinard used would not pick up on those conpounds because his
test looks for the salt of the elenents, not the elenents
t hensel ves. Counsel challenged Kinard about other testing
nmet hods, the particular weaknesses in the flaneless test, and
the fact the FBI requires a higher |evel of barium and anti nony
results to opine that gunshot residue is present, but the FBI
and ATF use different tests. Kinard admitted “the nere fact
that we find barium and anti nony does not unequivocally to the
exclusion of all other possibilities put a gun in M. Blanco's
hand....”, but it provides a strong indication a gun was fired
(ROA. VI 1226-39, 1241-46, 1249-50, 1252-69).
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di scovered evidence, by its very nature, is evidence which
exi sted but was unknown” at trial). This matter could have been
chal l enged earlier. Blanco nmay not advance a different
argunent, by couching his claimas “newy discovered” evidence,

in order to overcone the procedural bar. Cf. Rivera, 717 So.2d

at 480, n.2; Cherry, 659 So.2d at 1072. The sane applies to his
single sentence argunent of ineffective assistance, which is
inconsistent with a claim of newy discovered evidence as noted
above. Asay, 769 So.2d at 989 (finding “one sentence” conclusory
al l egation that counsel was ineffective is an inproper pleading
and attenpt to relitigate procedurally barred clains); Freeman,
761 So.2d at 1067. The sunmary denial should be affirnmed.

Postconviction Clains VI and VII - In Claim VI, Blanco

contended the court prevented him fromtestifying at the second
penal ty phase when he would not be permtted to di scuss evidence
of innocence, and thus, his waiver of the right to testify was
not know ng and voluntary (3-PCR 2 238). However, in ClaimVll,
Bl anco blamed counsel for the decision not to testify. The
court concluded both challenges were procedurally barred as the
trial error could have been raised on appeal, and the claim of
ineffectiveness was nerely an inpermssible recasting under

Robi nson v. State, 707 So.2d 688, 697-99 (Fla. 1998) (3-PCR 3

539). Such are correct, because court error is a matter which

mawy be rai sed on appeal; failure to do so bars consideration on
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collateral review State v. Coney, 845 So.2d 120, 137 (Fla.

2003) (noting “[t]o the extent Coney's clainms on this point are
clainms of trial court error, such clains generally are not
cognizable in a rule 3.850 nmotion.”); Mhanmad, 603 So.2d at
489. Recasting trial error as ineffectiveness does not overcone
the procedural bar.? Rivera, 717 So.2d at 480 n.?2.

It is well settled the defendant possesses the ultinmate
authority to decide to exercise his constitutional right to

testify. Jones v. Barnes, 463 U S. 745, 751 (1983); United State

v. Burke, 257 F.3d 1321, 1323 (11th GCr. 2001). When the
coll oquy between the court and Blanco is reviewed, wthout
guestion, it is clear Blanco was not denied his right to testify
or to voice his innocence to the jury; he was nerely precluded
from presenting other wtnesses/evidence of i nperm ssi bl e

li ngering doubt.?’ Bl anco knew he could testify on his own

26 Bl anco’ s claim of i nef fectiveness was | egal 'y

insufficient and conclusory. He nerely stated he wshed to
testify and had he testified, the penalty phase would have been
different (3-PCR 2 239). There was no allegation of what Bl anco
woul d have di scl osed nor how such would have altered sentencing.
The summary denial was proper for this reason. Kennedy v.
State, 547 So.2d 912, 913 (Fla. 1989).

2" The court advised Blanco “that if M. Blanco were to take
the stand in the penalty phase, he could deny his quilt.
Therefore, what | said about |ingering doubt [and his testinony]
woul d not apply.” After discussing this matter with counsel
Blanco reiterated he would not testify because he could not
present the other evidence he wanted to offer and “if [he] could
present the rest of the testinony that shows [his] innocence,
[he] would testify.” The court explained: “No, | cannot allow
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behal f and profess his innocence. It was Blanco who decided
because he could not present “other evidence” of innocence®®,
that he would not testify. Such was Blanco's right. No
constitutional violation occurred.

Further, the record refutes the claim counsel failed to
inform Blanco of his right to testify. Not only did penalty
phase counsel so inform his client, but the court |ikew se
advi sed Blanco.?® Gven this, the record refutes the allegation
counsel did not advise his client. No prejudice can be found
from counsel’s representation because the court advised Blanco
of his rights (2-PCR/ 2PP 2206-09, 2229-31). Bl anco has failed

to carry his burden under Strickland. Summary deni al was proper.

that, but you could take your stand, yourself, and make all the
denials you would like to the jury.” Again Blanco refused and
the court found the waiver of the right to testify free, know ng
and vol untary(2-PCR/ 2PP 2229-31).

8 Lingering or residual doubt is not a proper subject of
capital sentencing nor is there a constitutional right to
present such evidence. Way v. State, 760 So.2d 903, 916-17 (Fl a.
2000); Bates v. State, 750 So.2d 6, 9, n.2 (Fla. 1999); Sins V.
State, 681 So.2d 1112, 1117 (Fla. 1996).

2% Counsel Ml dof stated: “I would traditionally do is tel
the Court it’s ny recomrendation, M. Blanco, that at this
point, it’s his choice, you know, whether he takes the stand or

not, that |’ve had discussions with him about that.” Al so,
Mol dof reported “... but I think M. Orar Blanco has a right, if
he wanted to take the stand in this penalty phase.” The court

instructed: “M. Blanco, the Constitution of the United States
and the Constitution of the State of Florida both give you
certain rights. One of those rights is the right to testify at
this hearing and tell the jury your side of the story or
anything you would like to tell them you understand that?” (2-
PCR/ 2PP 2206-09).
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Postconviction Claim VIII - In his notion, Blanco asserted

his second penalty phase counsel was ineffective for failing to
(1) investigate mtigating evidence; (2) “develop previous
psychol ogical and psychiatric evidence”; and (3) “present
sufficient evidence at the second penalty phase proceedi ngs

to reasonabl y convi nce t he jury of t he mtigating
circunmstances.” (3-PCR 2 242). Bl anco did not elaborate as to
what “previous psychol ogical and psychiatric evidence” counsel
should have presented, but he points to six non-statutory
factors which he clained should have been offered (3-PCR 2 242-
43). The factors cited were: (1) “the victimwas a participant
in the defendant’s conduct;” (2) religious devotion; (3)
renor se; (4) good death row Dbehavior; (5) def endant’ s
cooperation; and (6) lack of an intent to kill (3-PCR 2 242-43).
The court adopted the State’s reasoning and cited those pages in
the response wherein the State asserted the claimrelated to the
psychol ogi cal / psychiatric data was legally insufficient, and the
other factors, including nmental health, were refuted from the
record (3-PCR. 3 481-85, 541).

Blanco did not identify what other nental health data

shoul d have been investigated/presented at the second penalty
phase. The allegation is legally insufficient for this reason
and concl usory, making summary deni al proper. Freenman.

Nei t her deficient performance nor prejudice, as discussed
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in Strickland, have been shown especially in light of the record

which reflects that the defense presented two nental health

experts® and eleven fanmily nembers and friends,3!

many of whom
testified to aspects of Blanco's alleged nental condition at
various tinmes in his life. The court found the statutory

mtigator of “defendant’s capacity to conform his conduct to the

requirenments of law was substantially inpaired’”, and gave it

consi derabl e wei ght. Li kewi se, non-statutory mtigation of
“dull intelligence” and “organic brain damage” was found. (2PP
3519-20). Blanco’s nental health condition was investigated and

presented below. He has not conme forward with any nore evidence

whi ch should have been presented and he has not established

30 Dr. Maulion opined Blanco showed elenents of organic
brai n syndrone. The doctors discussed possible origins of the

brain disorder and how such affects behavior. Dr. Maulion
related this syndrome and behavior to Blanco’s actions on the
ni ght of the nurder. It was the doctor’s opinion Blanco was

suffering under extrene nental/enotional disturbance, extrene
duress, and his capacity to appreciate and conform his conduct
to the requirenents of the |law was inpaired (2-PCR 2PP 1783-86).
Dr. Burkstel agreed Blanco’s ability to conform his conduct to
the law was substantially inpaired (2-PCR/ 2PP 1767-68, 1774-78,
1780- 83, 1787-88, 1953).

3. Alicia Oniva testified and Zenaida Blanco’ s statenent
reveal ed Bl anco needed oxygen as a baby and famly nenbers on
his nother’'s side had psychol ogical problens (2-PCR 2PP 1566,
1574, 1719-25). According to Caridad Padron, Marta Benejas,
Jeraldo Luis Herrera and Rosa Chavianno, Blanco had suffered
sei zures/convul sions as a child (2-PCR/ 2PP 1603, 1612, 1621,
1664) . Chavi anno characterized Blanco as not “right in his
head.” (2-PCR/ 2PP 1668). Horatio Blanco’'s letter related that
Bl anco’ s nother had a nervous di sorder and had been hospitalized
for a long period of tinme. Blanco had been hit in the head and
had to be taken to the hospital (2-PCR/ 2PP 1744, 1747-48).
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deficient performance or explained how he was prejudiced. The

record refutes any claim of ineffectiveness. Strickland, 466

U S at 688-89, 694 (reasoning high level of deference nust be
paid to counsel’s performance; distortion of hindsight mnust be
limted as the standard is to evaluate performance based on the
facts known at tinme of trial); Cherry, 659 So. 2d at 1073
Wth respect to religious devotion, renorse, cooperation

and lack of intent to kill, the pith of Blanco’'s allegation is
that nore evidence could have been developed through his
testimony, but he was precluded fromtestifying. The matter is
procedurally barred, because the underlying allegation, that he
was not permtted to testify, was an issue which could have been
rai sed on appeal. Having failed to do so, Blanco may not recast
his claimas one of ineffective assistance. Rivera, 717 So.2d at
480 n.2 (finding claim procedurally barred as defendant was
using inpermssibly "different argunment to relitigate the sane
i ssue" he raised on direct appeal. The State al so reincorporates

and relies on its response to Postconviction Clains VI and VIII.

Turning to the alleged mtigation that should have been

presented, the Court will find the record establishes there was
nei ther deficiency nor prejudice. Bl anco’s defense was and
continues to be one of innocence. In fact, the court found
Bl anco’s “unwavering declaration of i nnocence” to be a
mtigating factor (2PP 3520). It found as mtigation: (1)
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st rong religious bel i ef s; (2) rehabilitation; and (3)
cooperation with police (2PP 3519-21). Hence, Blanco has not
proven counsel failed to raise religious devotion or cooperation

as non-statutory mtigating factors. Under Strickland, both

deficient performance as well as prejudice nust be shown.
Blanco failed to carry his burden because he has not shown that
counsel failed to present the evidence, or that a life sentence
woul d have been obtained. Simlarly, to the extent he is
asserting there was nore evidence which could have been offered,
he has not shown that it would not have been cunul ative to that

whi ch was presented. See Gudinas v. State, 816 So.2d 1095, 1106

(Fla. 2002) (finding counsel not ineffective for failing to

present cunul ative evidence in mtigation); Cherry v. State, 781

So.2d 1040, 1051 (Fla. 2000) (noting "even if trial counsel
should have presented w tnesses to testify about Cherry's
abusi ve background, nobst of the testinony now offered by Cherry
is cunulative.... Although w tnesses provided specific instances
of abuse, such evidence nerely would have |ent further support
to the conclusion that Cherry was abused by his father, a fact
al ready known to the jury."). The summary deni al was proper.

Bl anco points to “good death row behavior” as mtigation,
however, he admts that such evidence “was not able to be
devel oped then but should be presented now as the record is nore

clear at this time.” G ven his own adm ssion that the evidence
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was not avail able, counsel may not be deened ineffective for not

havi ng presented non-existent evidence. Strickland, 466 U S. at

(reasoning high deference nust be paid to counsel’s perfornmance;

distorting effects of hindsight nust be limted); Cf. Cherry,

659 So.2d at 1073. Ineffectiveness has not been shown.

The offered mtigation of “victimwas a participant in the
def endant’s conduct”®, “renorse”, and “lack of intent to kill”
are counter to Blanco’ s continued claim of innocence. Clearly,
if Blanco is not the party responsible for Ryan’s death, renorse
and lack of intent to kill do not conme into play. This Court
found the aggravators of prior violent felony and fel ony nurder
merged with pecuniary gain. (2PP 3516-17) and having found the
mtigator of “unwavering declaration of innocence”, there is no
reasonabl e probability that the result of the sentencing would
have been different had Blanco cone forward to admt his guilt,
show renorse, and assert that there was no intent to Kkill.
Mor eover, the lack of intent to kill is refuted by the record

where the victim was shot seven tines. To the extent the | ack

of intent to kill is an attenpt to raise residual doubt, it is

32 Blanco asserted that had Ryan, into whose house Bl anco

entered w thout perm ssion, not fought back, he would not have
been kill ed. Bl anco’s suggestion that this anobunts to
mtigation is unsupportable. It was Blanco who caused Ryan to
react and protect his famly and property; it was Blanco who
shoul d never have entered Ryan’s hone and upon discovery shoul d
have left imediately. Killing Ryan for protecting his famly
does not anbunt to mtigation for Blanco.
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not a proper consideration for the penalty phase, Way, 760 So.2d
at 916-17, and counsel was not ineffective.

Postconviction Clains |IX, X and XI - In these clains,

Blanco alternately challenged: (1) the court for not requiring
“statistical and conparative evidence on proportionality”; (2)
counsel for not challenging proportionality and for not
presenting experts on the subject, thus, leaving the court with
nothing wupon which to decide proportionality, and (3) the
statute as unconstitutional *® (3-PCR 2 246-55). The court found
the challenge to the judge and statute neritless as
proportionality review is for this Court, thus, making the issue
procedural ly barred. Mor eover, proportionality review was
conducted on direct appeal, Blanco, 706 So.2d at 11, and is not
cogni zable on collateral review The claim of ineffective
assistance was likewise found neritless and rejected as a
recasting of the direct attack on proportionality (3-PCR 2 541).
Such rulings were appropriate. Blanco did not present a

valid issue in Claim | X because proportionality review is for

4

this Court, not the trial judge,® and there is no basis for

forcing the State to present statistical or enpirical data so

3 Blanco claimed the failure of section 921.141, Florida
Statutes to require the trial court to make record findings on
proportionality based on statistical and conparative evidence
viol ates the Equal Protection (3-PCR 2 254-55).

3 dains of trial court error are barred on collateral

review. See State v. Coney, 845 So.2d 120, 137 (Fla. 2003).
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that the court could conduct a proportionality review *°
Proportionality review is the unique function of this Court and
the review is nade based upon the aggravation and mtigation
presented at trial conmpared to other death penalty cases. See

Tillman v. State, 591 So.2d 167, 169 (Fla. 1991). Havi ng

received that review on appeal, Blanco could not reassert it on
postconviction review, nor could the trial court sit in review

of this Court’s determ nation. See Young v. State, 739 So. 2d

553. 555 n.7 (Fla. 1999) (announcing “trial court has no

authority to review actions of [the Florida Suprene] Court”).

% To the extent Blanco clains there was a data base
outlining Florida’s <capital cases which should have been
presented, the claimis nmeritless. This Court has access to all
Florida cases, and is the appropriate body for conducting a
proportionality review. There is neither a need nor a basis for
submtting “enpirical data” redundant to case |aw. Requi ri ng
the State to offer “statistical proof” is not a proper
postconviction claim The parties are responsible for presenting
aggravating and mtigating factors to assist with individualized

sent enci ng, and it is up to this Court to consider
proportionality. To have the State present uni dentified
“statistical evidence” is irrelevant to the matter before the
sent encer . See Lockett v. Chio, 438 U S. 586, 604 (1975);

Hi tchcock v. Dugger, 481 U.S. 393 (1978); Johnson v. State, 660
So.2d 637, 646 (Fla. 1995). There is “[n]Jothing in [Lockett
which] limts the traditional authority of a court to exclude,
as irrelevant, evi dence not bearing on the defendant’s
character, prior record, or the circunstances of his offense.”
Lockett, 438 U S at 604, n.12. “Statistical proof” is
irrelevant evidence. See, Scott v. Dugger, 891 F.2d 800, 805
(11th Cr. 1989) (rejecting claim journalist, opposed to death
penalty and who had witten about it extensively, should have
testified); Mrtin v. Wainwight, 770 F.2d 918, 935-37 (11th
Cir. 1985) (affirmng exclusion of testinony about deterrent
effect of death penalty). The claimis neritless.
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Blanco is barred fromrelitigating the matter.3°

SSmlarly, in CdCaim X and X, he ~cannot recast a

proportionality review as one of ineffective or constitutional

error. Valle v. State, 705 So. 2d 1331, 1336 n. 6 (Fla. 1997);

Rivera, 717 So.2d at 480 n.2; Medina, 573 So. 2d at 295.
Further, his conclusory claim did not warrant an evidentiary
heari ng. He nerely claimed “enpirical data” should have been
presented, but failed to identify what that data was or how it
woul d alter the sentencing. As such, the claim was legally
insufficient and denied properly. Kennedy, 547 So.2d at 913.
Wth respect to the general nerits of the claim the State
reincorporates it analysis presented in Claim I X to establish
that proportionality review is the duty of the Florida Suprene
Court and that proportionality review does not rise to the |eve
of a federal constitutional claim Wiile the parties present
evidence and testinony related to a defendant’s crinme and

char acter to ensure I ndi vi dual i zed sent enci ng, t he

3 Wth respect to Blanco's assertion that this Court’s
proportionality review was unconstitutional, the «claim is
legally insufficient and procedurally barred. The matter was
pled in conclusory ternms, nerely asserting this Court failed to
conduct an “in depth study”, thus, the Constitution of the

United States was violated. In the alternative, he asserted
Florida’s capital sentencing was unconstitutional. He has cited
no case which establishes proportionality review is of federa

constitutional dinension. In fact, the opposite is true.

Proportionality is a state nandate, not federal. Pulley v.
Harris, 465 U S. 37, 44-51 (1984); Brown v. Winwight, 392
So.2d 1327 (Fla. 1981). Sunmary denial was correct.
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proportionality of the sentence is determned by this Court.
The record reveals that counsel presented mtigating evidence,
which this Court took into account in its proportionality

revi ew. Counsel was not ineffective under Strickland nor does

charging this Court wth proportionality review render the
statutes unconstitutional. Relief was denied properly.

Postconviction Claim XIl and XlIl - Here, Blanco clained

the eyewitness identifications from Vezos and Abdeni shoul d have

been excluded fromthe guilt phase and that guilt phase counsel

failed to cross-exam ne the witnesses properly (3-PCR 2 256-66).
The court correctly found the matters procedurally barred (3-
PCR 3 542), because the adm ssibility/use of the eyew tness
testinony had been raised on direct appeal and in a prior
postconviction litigation.

Bl anco had a postconviction review, both state and federal,
of the guilt phase aspects of his trial. This is a successive
postconviction nmotion related to guilt phase issues for which
Bl anco has failed to give a basis for re-litigating. Pope, 702
So.2d at 223; Jones, 591 So. 2d at 911, Card, 512 So.2d at 829
Moreover, allegations of court error are not cognizable in
postconviction litigation. Coney, 845 So.2d at 137.

The propriety of the adm ssion of the eyew tness testinony
from Vezos and Abdeni was litigated on direct appeal and in

federal habeas corpus review (S3-PCR 7 1009-18, Exhibit 1,
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| ssues | and VI; 1138-79 Exhibit 4; 3SPCR 9 1538-51, 1560-62
Exhibit 11 Cains | and V). These issues were resolved against
Bl anco. Bl anco, 453 So.2d at 523-24; Blanco, 943 F.2d at 1508-
09. He may not use a different argunent, such as ineffective
assi stance to obtain a second appeal. R vera, 717 So.2d at 480-

82 n.2 and 5; Marajah v. State, 684 So. 2d 726, 728 (Fla. 1996);

Medi na, 573 So.2d at 295.

Post conviction Claim XIV - It was Blanco s position bel ow

that the lack of an interpreter rendered him absent from two
critical stages of his guilt phase: (1) notion to suppress
hearing; and (2) hearing on counsel’s notion to wthdraw (3-
PCR 2 268-69). The <court correctly found this procedurally
barred as it had been raised and rejected on direct appeal, the
first state postconviction litigation, and on federal habeas
review 3 Blanco has litigated prior postconviction actions, and
each has affirned the result of his guilt phase. A subsequent
attack on the guilt phase nust allege new or different grounds
t han those raised previously. Kight, 784 So.2d at 400; Pope,
702 So.2d at 223. Moreover, the claim is refuted from the
record as this Court, as well as the Eleventh Crcuit Court of

Appeal s found Bl anco had an interpreter throughout the critica

37 Blanco v. State, 452 So.2d 520, 523 (Fla. 1984); Bl anco
v. Wainwight, 507 So.2d 1377, 1380 (Fla. 1987); Blanco .
Singletary, 943 F.2d 1477, 1507 (11th Gr. 1991).
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stages of the proceedings. Blanco, 507 So.2d at 1380-81; Blanco
943 F.2d at 1507-08. This Court should affirm

Postconviction Cains XV and XVI - In daim XV, Blanco

averred he was offered a life sentence, which counsel *“begged”
himto take, but he refused as he was innocent. Bl anco cl ai ned
the State’s seeking a death sentence and the judge’'s inposition
of it followng the jury's ten to two recommendation was
vindictive (3-PCR 2 270-71). In Caim Xvl, Blanco alleges
ineffective assistance of his “second penalty phase counsel and
third 3.850 counsel” for not comrunicating that the plea offer

was for life with the possibility of parole after 25 years (3-

PCR 2 272-74). Claim XV, had Blanco conplaining the plea offer

was for life without parole, but he was nerely inforned it was a

life sentence offer (3-PCR 2 270). However, the record
establishes it was the defense who asked for a possible life
sentence, but was rejected (2-PCR/ 2PP 152), and later the State
reaffirmed it was seeking the death penalty (2-PCR 2PP 409).

The court properly determined daim XV related to
vi ndi cti veness was procedurally barred as the challenge to the
court and prosecution could have been raised on appeal
Li kewi se, the record was found to refute the claimas the court
was not involved in plea negotiations (PCR 3 543). Cl ai m XVl
was denied as refuted from the record based on the court’s

finding that it was the defense seeking a plea offer, but being
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rejected by the State. The court relied upon the State’s
response for added reasons to deny the clains (3-PCR 3 453-44).

Bl anco offers nothing in support of his bold assertion of
vindi ctiveness on the part of the State and court because a
death sentence was sought and inposed following a full penalty
phase hearing and a jury reconmendation of ten to two for death.
Such is a conclusory claim subject to summary denial as well as
one claimng trial court error. See Coney, 845 So.2d at 137;
Ragsdal e, 720 So.2d at 207; Kennedy, 547 So. 2d at 913. Gven
that this is a challenge to the actions of the State and judge,
such issues are barred from collateral review because they are

matters for direct appeal.®

Spencer, 842 So. 2d at 60-61
Muhamad, 603 So. 2d at 489. Mreover, as the court found, the
record refutes that the State offered a pl ea. Instead, it was

t he defense that sought a Iife offer, but the State rejected it.

(2-PCR/ 2PP 152, 409). There can be no vindictiveness® where a

38 gchould this Court perceive the claim is merely another
attack upon the sufficiency and/or validity of the death
sentence, the matter is barred as it is not appropriate to use a
different argunent to re-litigate a direct appeal issue. Mdina
v. State, 573 So.2d 293, 295 (Fla. 1990).

39 The record reflects that at no time did the State
i ndi cate death would not be appropriate. The penalty phase jury
was presented evidence and argunent related to the circunstance

of the crinme, as well as aggravation and mtigation present. It
was the jury's reasoned judgnment, by a ten to two vote, that
Bl anco should be sentenced to death. This al one establishes

there was no vindictiveness on the part of the State or court.
Florida law provides that the jury's reconmendation be given
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plea offer was not nmade by the State and the judge was not
i nvol ved in plea negotiations. %

Assumi ng arguendo a plea had been offered, it is well
settled a defendant who rejects a plea offer “my not conplain
sinply because he received a heavier sentence after trial”
because, “[h]aving rejected the offer of a |esser sentence,
[ def endant] assunes the risk of receiving a harsher sentence.

Were it otherw se, plea bargaining would be futile.” Stephney v.

State, 564 So.2d 1246, 1248 (Fla. 3d DCA 1990) (citing Mtchell
v. State, 521 So.2d 185 (Fla. 4th DCA 1988)). Blanco alleges a
plea offer was communicated by counsel who begged that it be
accepted. Blanco refused, thus, he assuned the risk.

Blanco's alternate argunent raised in Claim XVI is refuted
by the record and factually inconsitent with his arguments in
Claim XV. Bl anco asserted both 1994 penalty phase and

41

post convi cti on counsel, i neffectively communicated an alleged

plea offer, thus, making his rejection of the offer unknow ng.

great weight. Tedder v. State, 322 So.2d 908 (Fla. 1975).

0 |'n order to show a vindictive sentence, “[t]here nust be
a showi ng that the enhanced sentence was directly attributable
to judicial vindictiveness or punitive action.” Santana V.
State, 677 So. 2d 1339, 1339 (Fla. 3d DCA 1996).

41 To the extent Blanco clains ineffectiveness of
post conviction counsel, the matter is not cognizable. There is
no claim of ineffective assistance of «collateral counsel .

Spencer v. State, 842 So.2d 52, 60-61 (Fla. 2003); Vining V.
State, 827 So.2d 201, 218 (Fla. 2002); King v. State, 808 So.2d
1237 (Fla. 2002); Lanbrix v. State, 698 So. 2d 247 (Fla. 1996).
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In CaimXV, Blanco averred the plea was for mandatory life, but

counsel nerely told himit was for life, but “begged” him to

take it (3-PCR 2 270). Then he clainmed that the offer was for

life with the possibility of parole, but counsel did not explain

this nuance and this nuance made all the difference in his
anal ysi s. Such is a specious argunment and nust be rejected as
the record reflects no plea offer was nmade to Bl anco. Hence, he
cannot establish counsel failed to comrunicate an offer which
did not exist. Simlarly, there can be no prejudice shown by
litigating the penalty phase and inposing a death sentence based
upon a jury’'s reconmendati on. Bl anco has not satisfied the

dictates of Strickland. Relief was denied properly.

Postconviction Claim XVII1% - This claim was addressed to

the State’s alleged deliberate use of false and/or m sleading

evidence or testinony in the gquilt phase related to: (1) a

girl’s bike; (2) the ownership and placenent of the brown purse
at the crinme scene; and (3) Abdeni’s eyew tness account (3-PCR 2
275-84). The pith of the claim addressed guilt phase issues in
an attenpt to re-litigate the sufficiency of the evidence, re-
challenge the credibility of the wtness and evidence produced
by the State, and put forward, for yet another tine, Blanco' s

theory that Gonzal ez killed Ryan.

42 State incorporates its analysis fromdains X | and X I
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The court found:

The Defendant has failed to show, beyond the nere
conclusion, that the State knew that any evidence was
false or msleading. The girl’s bike that was
recovered was known to the Defendant at the tine of
trial. If he was riding a different bicycle, he knew
at the time of his trial and three previous
post convi ction notions. Li kewi se, he knew of M.
Abdeni’s testinmony was (sic) disclosed before the
Defendant’s 1982 trial and depositions were taken.
The brown purse and its contents were entered into

it

evidence during the original trial. The ownership of
the purse containing the Defendant’s ID, and how the
Def endant lost his ID was exam ned. The Def endant

has failed to show that any of the evidence listed in
this claimwas not known to himbefore trial or at the
time of his previous postconviction notions. The
Def endant has also failed to state how any of the
foregoing “new evidence would exonerate him Thi s
claimis denied as successive and wthout nerit. See
State’s Response p. 113-116. This claimis denied.

(3-PCR 3 544-45). These findings are supported by the record.

Recently, this Court discussed Gglio, stating:

A Gglio claimis based on the prosecutor's know ng

presentation at trial of false testinony against the
defendant. ... To establish a Gglio violation, it

must

(2)

Mor dent i

be shown that (1) the testinony given was false;

the prosecutor knew the testinony was false; and
(3) the statenent was material....

V.

: the false evidence is material "if
there is any reasonable |ikelihood that the
false testinony could have affected the
judgnent of the jury." ... The State, as the
beneficiary of the Gglio violation, bears
the burden to prove that the presentation of
fal se testinony at trial was harnl ess beyond
a reasonabl e doubt. ..

State, 894 So.2d 161, 175 (Fla. 2004).
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In order to prevail on a claimof newy discovered evidence
two requirenents nust be net by the defendant:

First, in order to be considered newy discovered, the

evi dence "nust have been unknown by the trial court,

by the party, or by counsel at the tine of trial, and

it must appear that defendant or his counsel could not

have known [of it] by the use of diligence." [c.o0.]

Second, the newly discovered evidence nust be of such

nature that it would probably produce an acquittal on

retrial. [c.oO] To reach this conclusion the trial

court is required to "consider all newy discovered

evi dence which would be admissible” at trial and then

evaluate the "weight of both the newly discovered

evi dence and the evidence which was introduced at the

trial." [c.o0.]

Jones, 709 So.2d at 521-22.

Here, Blanco has not pled that he did not know of these
all eged inaccuracies in the evidence at the tinme of his trial
nor could he. He would know whose bi ke he was riding and how he
cane to lose his identification papers and purse.”® Sinilarly,
Blanco did not plead that neither he nor his counsel had
know edge of the statenent, deposition and/or testinony of

Abdeni or Laurie Wengatz. Blanco did not offer any analysis for

his assertion of prejudice. The court correctly found Blanco’' s

4% Blanco has had a full hearing and appeal on his claim
that Gonzalez killed Ryan and the alleged evidence Carnen
Congoro and Roberto Alonso saw Conzalez with a bloody shirt.
The testinony was rejected as untrustworthy. Blanco v. State
702 So.2d 1250 (Fla. 1997). This evidence does not qualify as
“newly discovered” nor is Blanco entitled to a second review
Rivera v. State, 717 So.2d 477, 482 n.5 (Fla. 1998); Marajah v.
State, 684 So.2d 726, 728 (Fla. 1996)
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claim conclusory claim and pleading deficiencies subject to

sunmary denial. Cf. Atwater v. State, 788 So.2d 223, 229 (Fla

2001) (noting conclusory clainse do not require evidentiary

hearing); Ragsdale v. State, 720 So.2d 203, 207.

Bl anco has offered no facts to support his assertion the
referenced evidence was false and the State knew it to be so.
Merely because Blanco alleged he lost his wallet, he has not
shown that informng the jury Blanco's identification papers
were found at the crine scene anobunted to false testinony.
Li kewi se, any “discrepancies” between a w tness’ account to the
police and that to the jury are subject to cross-examnation and
| ater argunent by counsel. The differences in testinony do not
establish a Gglio violation nor necessitate an evidentiary
heari ng under the “newly discovered” evidence standard when the
matters were known to the parties at the tinme of trial. These
pl eadi ng deficiencies warranted summary denial. Moreover, given
that this was a successive postconviction attack on the qguilt
phase, and Blanco failed to show a valid basis why the matter
could not have been raised in the prior litigation, the summary
deni al nmust be affirned.

Post conviction Clains XVIII - XXl - Here, Blanco challenged

the constitutionality of section 921.141, Florida Statute in
four respects: (1) it does not set standards for determi ning the

wei ght to be assigned aggravating and mtigating factors; (2)
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the felony nurder aggravator is an automatic aggravator; (3) the
use of victim inpact evi dence S | mpr oper ; and (4)
“electrocution is cruel and/or unusual punishnment” (3-PCR 2 285-
94). Each claim was found procedurally barred because it could
have been or was raised on direct appeal. Also, each was found
neritless as the chal |l enges have been rejected repeatedly.

The general challenge to the constitutionality of section
921.141(3) was a matter which could have been raised on direct
appeal and is now barred. Coney, 845 So.2d at 137; Spencer, 842

So.2d at 60-61. To the extent Blanco’'s CUaim XVIlIl can be read

as a re-challenge to the weight assigned the mtigation, such
was raised on direct appeal from the second sentencing (S3-
PCR. 11-12 1998-2093 Exhibit 18). Blanco is barred from using a
di fferent argunment on postconviction to obtain a second review

See Rodriguez v. State, 2005 W 1243475, 25 (Fla. 2005); Turner

v. Dugger, 614 So.2d 1075, 1078 (Fla. 1992). Florida's capita
sentencing has been upheld against constitutional challenges

Proffitt v. Florida, 428 U S. 242 (1976); Freeman v. State, 761

So. 2d 1055, 1067 (Fla. 2000); Pooler v. State, 704 So.2d 1375,

1380-81 (Fla. 1997). This Court has outlined the wei ghing

process required of courts. Kearse v. State, 770 So.2d 1119,

1134 (Fla. 2000); Trease v. State, 768 So.2d 1050, 1055 (Fla

2000); Canpbell v. State, 571 So.2d 415, 419 n.4 (Fla. 1990).

There is no nerit to Blanco s chall enge.
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On direct appeal from the second sentencing, Blanco
challenged the statute on the grounds the felony nurder
aggravati ng ci rcunst ance IS an automati c aggr avat or

(Postconviction Claim X X) and electrocution is cruel and

unusual puni shment (Postconviction Claim XXI) (S3-PCR 12 2067-

71 Exhibit 18 Points VI and VII) Both were rejected. Bl anco,
706 So.2d at 11, n.19. Having raised the issues on direct
appeal, Blanco is not entitled to re-litigate them here. Jones

v. State, 855 So.2d 611, 616 (Fla. 2003) See Parker v. State,

611 So.2d 1224 (Fla. 1992) (finding claim that “felony nurder”
aggravator failed to narrow class of persons eligible for death
penalty procedurally barred). These challenges have been

rejected repeatedly. See Anderson v. State, 841 So.2d 390, 394-

97 (Fla. 2003)(finding felony nurder aggravator constitutional);

Banks v. State, 700 So.2d 363, 367 (Fla. 1997) (sane); Sins V.

Moore, 754 So. 2d 657 (Fla. 2000) (finding execution by |etha

injection constitutional); Provenzano v. More, 744 So. 2d 413,

(Fla. 1999) (finding electrocution constitutional).

Wth respect to victiminpact evidence, Blanco did not cite
where in the record such evidence was presented to the jury. He
nmerely argued everyone is “created equal in the eyes of the |aw
and that this type of evidence becones an aggravating factor
rendering the statute unconstitutional (3-PCR 2 291). This is

the type of claimwhich could have been raised on appeal, and is
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now procedurally barred on collateral review Muhamad, 603
So. 2d at 489. Moreover, it is without nerit as this Court has
upheld the admssion of victim inpact testinony against

constitutional challenges. Floyd v. State, 850 So.2d 383, 407

(Fla. 2002); Chavez v. State, 832 So.2d 730, 767, n.45 (Fla.

2002); Jackson v. State, 704 So.2d 500, 507 (Fla. 1997); Wndom

v. State, 656 So.2d 432, 438 (Fla. 1995). The matter was deni ed
properly as procedurally barred and neritless.

Post conviction Claim XXIl - Here again, Blanco chall enged

the action of guilt phase counsel, alleging he failed to

investigate, develop, or <contest the police crine scene
i nvestigation and prosecution theory (3-PCR 2 295-98). Bl anco
pl ed that any of the evidence he referenced was unknown at the
time of trial, during the 1986 and 1994 state postconviction
notions, or during federal Ilitigation. As the court found in

denying relief, the matter was barred as a successive nmotion*

“ 1f the merits of this ineffectiveness claim are reached,
it is clear neither deficient performance nor prejudice under

Strickland have been shown. In the 1982 guilt phase opening
st at enent, counsel not ed Vezos was m st aken I n her
identification of Blanco as the killer. Al so, counsel argued

there were no fingerprints left by Blanco nor was there a forced
entry (ROA 766-67, 771). At trial, police witnesses were cross-
exam ned about the prints collected, that none nmatched Bl anco,
and the fact a print on the door janb of the room where Ryan was
killed remained unmatched (ROA 937-1022). In guilt phase
cl osing, counsel questioned the State’s evidence |inking Blanco
to the crime and stated that “[t]hese fingerprints that were
introduced into evidence - they don’t prove that Omar Bl anco
fired the gun” (ROA 1688-1702). Counsel challenged the State’'s
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(3-PCR 3 546). See Jones, 591 So.2d at 911 (rejecting piecenea
[itigation); Parker, 550 So.2d at 459.

| ssue |1l is addressed to the cunul ative effect of Blanco’'s
cl ai ns. This has not been preserved for appeal as the nmatter
was not presented below in the sane terns as presented in this

appeal . See Archer, 613 So.2d at 446; Steinhorst, 412 So. 2d at

338. See also, QOcchicone, 768 So.2d at 1040 n.3 (finding claim

of cunmulative judicial trial errors issue which nust be raised
on direct appeal and is procedurally barred on collateral

review); Torres-Arbol eda v. Dugger, 636 So.2d 1321 (Fla. 1994).

Bl anco’s coupling of “crine scene related issues” does not
establish cunmulative error. Rather, it highlights Blanco's true
notive of re-litigating his guilt by directly challenging the
evidence used to support his conviction. That is not a
cogni zabl e coll ateral issue. Moreover, the unidentified print
does not belong to Gonzalez, thus, conpletely wundercutting

Bl anco’s theory of defense. Blanco’s various speculations as to

evi dence collection and theory. There is no possibility the
result of the trial would have been different as the case
revol ved around the Vezos’ account as she identified Blanco as
Ryan’s killer. Blanco left his identification in the hallway to
Vezos’ room before fleeing. Blanco, 452 So.2d at 522-23. Gven
this, Blanco is unable to establish prejudice. Maxwel | v.
VWAi nwight, 490 So. 2d 927, 932 (Fla. 1986) (noting “court
considering a claim of ineffectiveness of counsel need not nake
a specific ruling on the performance conponent of the test when
it is clear that the prejudice conponent is not satisfied.”).
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what is “normal” in a burglary® are arguably interesting
gquestions for pre-trial preparation, but not on collateral
revi ew. Such issues were settled by the jury when the verdict
was rendered, and affirmed on direct appeal. Blanco may not use
hi s postconviction notion to re-litigate the sufficiency of the
evi dence. The State relies upon its discussion of each claim
above to address the challenges Blanco nmakes to other groups of
collateral clains. (1B 63-66).

The State also maintains the individual underlying clains
are procedurally barred, legally insufficient, and/or neritless,
a fortiori, Blanco has suffered no cunulative effect which

invalidates his conviction or sentence. Zeigler v. State, 452

So.2d 537, 539 (Fla. 1984), sentence vacated other grounds, 524

So.2d 419 (Fla. 1988); Wke v. State, 813 So.2d 12, 22 (Fla

2002); Rose v. State, 774 So.2d 629, 635 n. 10 (Fla. 2000);

Downs v. State, 740 So.2d 506, 509 (Fla. 1999); Ml endez .

State, 718 So.2d 746, 749 (Fla. 1998); Chandler v. Dugger, 634

So.2d 1066, 1068 (Fla. 1994); Rivera v. State, 717 So.2d 477,

480 n.1 (Fla. 1998).

45 Blanco (1) points to how the participants should have
reacted; (2) offers his conjecture that Ryan knew his attacker
merely because he asked “what are you doing in ny house”
(emphasis supplied); (3) identified what he considers alleged
i nconsi stencies in eyew tness accounts and/or why nore val uabl es
were not taken; and (4) gives his suppositions as to what
evi dence shoul d have exi sted and/ or been collected (IB 52-59)
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| SSUE |V
THERE WAS NO ERROR I N COURT' S RESOLUTI ON OF
BLANCO S CLAIM OF CONTAM NATI ON AS BLANCO
FAILED TO PRESENT EVI DENCE OR ARGUVMENT ON
THE ALLEGED CONTAM NATI ON WHEN OFFERED THE
OPPORTUNI TY DURI NG AN EVI DENTI ARY HEARI NG
THEREBY, WAI VI NG THE | SSUE (rest at ed)

Here, Blanco mamintains the court erred in not holding an
evidentiary hearing on the claim of contam nation of the trial
evi dence based upon the manner the clerk stored the evidence (IB
67). It is Blanco's position “[t]he fault entirely rests in the
hands of the trial court clerk’s office” for the storage of the
evi dence, and any possi bl e value which could have been devel oped
based upon DNA testing has been |ost due to alleged
contam nati on/ comm ngling of Blanco and John Ryan’s clothes (IB
67-9).% This, Blanco asserts is a violation of his due process
rights (IB 67-70). Blanco also conplains that the socks entered
into evidence were not in the clerk’s evidence box when the
defense did its examnation, thus, calling into question the
integrity of the evidence for future testing (IB 70-72). The
instant conplaint regarding the commngling of evidence is

wai ved and neritless. The issue of the storage of the socks was

resol ved properly by the court.

46 Blanco conplains the evidence is “tainted” and had he

merely accepted the State’'s offer to test it for DNA there
woul d have been “devastating results” (IB 69) is unsupported by
the record produced bel ow and specul ati ve at best.
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Whet her to all ow discovery in postconviction proceedings in
a capital case is reviewed under the abuse of discretion

standard. State v. Lewis, 656 So.2d 1248 (Fla. 1994) (noting it

is moving party’s burden to show court abused its discretion in
denyi ng discovery in rule 3.850 proceeding). Under the abuse of
di scretion standard, a court’s ruling will be upheld "unless the
judicial action is arbitrary, fanciful, or unreasonable, which
i s another way of saying that discretion is abused only where no
reasonabl e man would take the view adopted by the trial court.”

Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fla. 1980). See

Trease v. State, 768 So.2d 1050, 1053, n. 2 (Fla. 2000).

The issue of the clerk’s alleged inproper storage of the
evidence is not preserved for review and should be found waived.

St ei nhorst, 412 So.2d at 338. Blanco failed to present any

evidence related to this claim nor seek a ruling fromthe court
even though his notion to conpel the production of the socks
contai ned an argunment conpl ai ni ng about how the clerk naintained
the evidence and caused contam nation (3-PCR 2 367-69, 373-78)
and the issue was referred to during the OCctober 22, 2001
heari ng but not argued (3-PCR 6 896-98).

Moreover, when Blanco had the opportunity to present
evidence on this issue, the record reflects, he declined.
Hence, the matter is waived. During the Cctober 22nd hearing

(3-PCR 2 367-79), the second point raised by Bl anco was:
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if they (socks) were in there (evidence box)
|t s the way that we found the evidence. ... This is
a color copy of photographs of the way the evidence
was kept, all of the clothes of the victim the bl oody
clothes, along with the itens from Orar Blanco' s
clothes that were taken, a purse and other itens that
concei vably mght have been DNA tested. They were
just thrown into the box, and at this point everything
has been contam nat ed. So in response to the State’'s
offer to test for DNA, all of those itens would not be
susceptible to testing, but perhaps, the socks would
be, if they would be placed back in evidence.

(3-PCR 6 897). Based on defense w tnesses, Dave Tonpkins,
Evi dence O erk, and Pedro Fernandez-Ruiz, defense investigator
it was established the socks had been in the box, but renunbered
as State’'s item nunmber 3 as a result of the second penalty
phase. The defense agreed the socks were in evidence, and
sought tinme to further investigate to determ ne whether DNA
testing was possible (3-PCR 6 917-18). The State had no
obj ecti on. When the court inquired whether there was anything
el se to resolve, defense counsel declined. (3-PCR 6 918).

Bl anco took no further action to have the socks or clothing
tested, nor did he seek further hearings on the matter. He did
not include this claimin his notion for postconviction relief,
nor did he allege loss or destruction of vital evidence. Even
when given the opportunity to discuss other issues regarding the

47

socks, Bl anco decl i ned. Clearly, the court did not restrict

47 Blanco included allegations of evidence nishandling in

his nmotion to conpel (3-PCR 2 367-79) and noted the comm ngling
of evidence was an issue to be argued (3-PCR 6 897).
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Blanco on this matter. Instead, it was Blanco who ended the
hearing w thout presenting evidence regarding contam nation.
Bl anco has not shown court error, i.e., he has not established
that he was denied a hearing on this matter

Furt her nor e, Bl anco has not addr essed Ari zona V.

Youngbl ood, 488 U.S. 51 (1988) which applies to those situations

where “evidentiary material of which no nore can be said than
that it could have been subjected to tests, the results of which
m ght have exonerated the defendant.” 1d. at 57. Here, no
evi dence has been destroyed. Al so, Ryan was shot seven tines,
si x of which were distance wounds, and one which was fired from
a distance of three to five inches did not hit any major vessels
(ROA. 1V 974; ROA V 1123-33, 1195-1203). Consequently, the
record does not establish conclusively, as Blanco woul d desire,
that blood had to be on the killer’s clothes. There is only
Bl anco’ s unsupported allegation that DNA evidentiary value has
been lost. No witnesses were called to support the claim The
def ense has not alleged, nor pointed to any evidence the State
failed to preserve or intentionally altered, which would

exoner ate Bl anco. At best, as in Illinois v. Fisher, 540 U.S.

544, 547-48 (2004), Blanco may show “potentially useful”, but by
no neans “materially excul patory” evidence through the alleged
absence of Ryan’s DNA on Blanco’s clothes. Blanco has failed to

show, when given the opportunity, bad-faith by the State in its

72



evi dence mai nt enance as required by Youngbl ood and Fi sher.

Record review reveals identity was not established through
bl ood or other forensic neasures. Instead, there was eyew t ness
testinony from Vezos and Abdeni that Blanco shot Ryan and fled
the scene. Bl anco’s purse, containing his identification and
Vezos’ watch, was found at the door to Vezos’ room Blanco, 452
So.2d at 522-23 (ROA 793-99; 880-925). The presence/absence of
DNA on Blanco’s clothes would not be a basis for relief under
Florida Rule of Crimnal Procedure 3.853. Even if Blanco could
establish contam nation, no prejudice is shown.

The first trial occurred in 1982, well before DNA was ever
used in a forensic manner, thus, the mnmanner of storage of
mat eri al possi bly containing DNA could not have been anti ci pated
and the State should not be penalized nore than 20 years |ater.

As noted in Youngblood, due process is not violated when

evidence of “potentially useful” value is destroyed, “unless a
crimnal defendant can show bad faith on the part of the

police.” Youngblood, 488 U S. at 58. Not only did Blanco fai

to attenpt to show “bad faith,” but the fact that DNA evidence
was not known to have forensic value, and here, would not tend
to exonerate Bl anco, no constitutional violation can be shown.

Bl anco cannot satisfy Youngbl ood and Fi sher.*

“8 Blanco’s request for this Court to establish evidence

mai nt enance procedures is inproper and prenature.
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The record refutes Blanco's insinuation that the socks were
m ssing and allegation the court ruled on his claim During the
motion to conpel hearing, Dave Tonpkins (*Tonpkins”) testified
he reopened the evidence box and | ooked for the socks on Cctober
10, 2001 as a result of a subpoena. He denied that the defense
phot ogr aphs of the opened box reflected the box as it existed on
July 25, 2001, and noted there were other itens initially on top
of those photographed. Wi le, Tonpkins did not recall seeing
socks on the day of the defense view, he stated the socks were
in there because he found themin the box when it was opened on
Oct ober 10, 2001. The socks were found below the “bulk of
cl ot hing” and packaged separately in a brown paper bag with red
tape on it. Tonpkins keeps track of each piece of evidence put
into evidence. According to him the socks were identified as
“State’s Exhibit 3" because it was reintroduced into evidence at
a subsequent hearing, but the original evidence sticker, nunber
37, was underneath the later sticker. (3-PCR 6 905-11).%

Pedro Fernandez-Ruiz (“Ruiz”), the defense investigator,

9 The record reflects Blanco was l|ooking for State's
Evi dence 37 (socks) (3-PCR 2 367, 372), but such had been
reintroduced during the resentencing as State’'s Exhibit 3 (2-
PCR/ 2PP 1295, 1336). Blanco’'s insinuation of State inpropriety
and unsupportabl e. He was looking for item 37, sonehow
forgetting or overlooking the fact the socks were reintroduced
at the second penalty phase and renunbered as State’s Exhibit 3.
This defense error or confusion should not be permtted to be
transfornmed into State error. The records establish a clear
chain of custody from 1982 trial through the 2001 vi ew ng.
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testified he acconpani ed counsel on July 25, 2001 and viewed the
box in Tonpkins presence. VWile he stated the socks were not
there, he does not recall if he asked Tonpkins to produce the
socks. Ruiz admtted the defense photographs given the court
did not show the entire contents of the box (3-PCR 6 913-17).
Upon the conclusion of this testinony, Blanco' s counsel
admtted the socks were now present and the State did not object
to the defense having additional time to investigate the socks
(3-PCR. 6 917-18). Blanco points to nothing in the record
establishing he took any further steps to test the socks or seek
further relief in the trial court. Hence, he obtained the
relief he requested, nanely, production of the socks and has
failed to show the court abused its discretion in the manner the
heari ng was conduct ed. By failing to challenge the evidence or
to address the allegation of a due process violation below, the

matter is not preserved and should be deened wai ved. Steinhorst,

412 So. 2d at, 338. Rel i ef nust be deni ed.

CONCLUSI ON

Based upon the foregoing, the State requests respectfully

that this Court affirmthe denial of postconviction relief.
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