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PRELI M NARY STATEMENT

The Appel |l ant was the defendant in the court below  The

Appellee, the State of Florida, was the prosecution. In this
brief, the parties will be referred to as they appear before
this Court.

The synmbol “TR* will be used to designate the trial record

on direct appeal and includes the original guilt phase, the
original penalty phase and the original sentencing hearing.

The synbol “DAR’ will be used to designate the direct appeal
to the Florida Suprene Court of the original trial proceedings.
The synmbol “PR1” will be used to designate the first

post-conviction record.

The synmbol “PPh2” will be used to designate the second
penalty phase and second sentencing hearing record and i ncl udes
the third notion for postconviction relief that was litigated
during the sane proceeding and included in the same record.

The synmbol “ROA” will be used to designate the record on
appeal from the summary denial of the fourth post-conviction
nmotion that is the subject of this appeal.

The symbol “ROA Supp” wll be used to designate the
suppl enmented record items by agreenent of the parties or Order
of this Court.

Al'l enmphasis has been supplied unless the contrary is

i ndi cat ed.



STATEMENT OF THE CASE

The judgment of conviction under attack was rendered by the
Seventeenth Judicial Circuit in and for Broward County, Florida,
the Honorable Stanton S. Kaplan presiding as Circuit Judge
t hroughout the original guilt phase, original penalty phase and
original sentencing hearing, all of which were held in 1982.

A second penalty phase and re-sentenci ng hearing were hel d
in 1993-1994 presided over by the Honorable Barry E. Gol dstein
of the Seventeenth Judicial Circuit in and for Broward County,
Fl ori da.

On February 2, 1982, the Appellant was indicted by the grand
jury and charged with "Murder in the First Degree" in count |
and "Burglary-Armed"” in count Il (TR vol. XII, pp. 1874). On
February 3, 1982, the Appellant entered his plea of not guilty
to both counts of the Indictnment (TR vol. XIl, p. 1875).

The original guilt phase of the jury trial commenced on June
1, 1982 (TR vol. 11, p. 184). The jury returned a verdict of
guilt on both counts on June 11, 1982 (TR vol. XII, pp. 1991-
1992). The date that the judgnent of conviction was rendered by
verdict of the jury was June 11, 1982 (TR vol. X, pp. 1749-
1750). The date that the defendant was adjudicated guilty of
murder in the first degree and arned burglary by the Honorable

Stanton S. Kapl an was June 11, 1982 (TR vol. XI, pp. 1763-1764).

The origi nal penalty phase commenced on June 15, 1982. The



sane day, the jury returned its recommendation of the death
penalty by a majority vote of eight to four (TR vol. X, pp.
1848-1849; and TR vol. XII, p. 2013).

The trial court conducted the original sentencing hearing
on June 21, 1982 (TR vol. XI, pp. 1853-1873) and, follow ng t he
recommendati on of the jury, the trial court entered a witten
sentenci ng order of the death penalty (TR vol. X1, pp. 2016-
2022) on June 21, 1982, and judgnment (TR vol. XII, pp. 1993-
1994) on June 22, 1982, nunc pro tunc June 11, 1982. The date
of inposition of the original death sentence rendered in the
trial court was June 21, 1982 (TR vol. X, pp. 1853-1873). The
l ength of the original sentence inposed was count | (first
degree nmurder)--death sentence (TR vol. X, pp. 1867) and count
Il (armed burglary)--75 years including a m ni num mandat ory of
3 years wi thout possibility of parole consecutive to count | (TR
vol. X, pp. 1867-1868).

Appellant tinely filed his original direct appeal of the
j udgnents and sentences to the Suprene Court of Florida in Cases
Nos. 62,371 & 62,598 on July 16, 1982 (TR vol. XiI, p. 2024).
This appeal was denied and the defendant's judgnents and
sentences were affirmed on June 7, 1984.1

Appell ant’s petition for wit of certiorari in the Suprene

Court of the United States (Case No. 84-5659) was denied on

L Blancov. Sate, 452 So.2d 520 (Fla. 1984); reh. den.
7-26-84.



January 14, 1985.°2

Appellant filed his first notion for postconviction relief
(pursuant to Rule 3.850, Florida Rules of Crim nal Procedure) on
January 31, 1986 (PRl vol. 1V, pp. 451-533). The trial court
denied this notion on May 6, 1986 (PRl vol. IV, pp. 582-597).3

Appellant’s first collateral appeal to the Florida Suprene
Court was comrenced by the filing a notice of appeal on May 21,
1986 (PR1 vol. 1V, pp. 602). Appellant also filed a state
petition for wit of habeas corpus in the Florida Suprene Court
on February 3, 1986. Both were consolidated for appeal. The
Fl orida Suprene Court affirmed the trial court’s denial of

postconviction relief and denied the wit of habeas corpus on

2 See Bl anco v. Florida, 469 U. S. 1181, 105 S. Ct. 940, 83
L. Ed. 2d 953 (1985).

s The follow ng issues were raised in support of collateral

relief in the trial court:

a. Failure to present mtigation evidence;

b. Court ordered defense counsel to present w tnesses
over objection;

C. Counsel reveal ed secrets of client to the court
violating duty of loyalty;

d. Portions of the trial conducted outside defendant's
presence and without an interpreter;

e. Def endant's inconpetency to stand trial never
rai sed;

f. Unreliable penalty phase verdict;

g. Jury incorrectly instructed in penalty phase;

h. Failure to narrow the class of persons eligible for
deat h;

i | npr oper use of a supposed prior conviction at

penalty phase;
J . State's use of inproper argunent affected

sent enci ng.



May 7, 1987. ¢

Appellant filed a federal

4

petition for wit of habeas corpus

Bl anco v. Wainwright and Blanco v. State, 507 So.2d 1377
(Fla. 1987), rehearing denied July 10, 1987.

10



under case nunber 87-6685-Civ. The United States District Court
granted the wit requiring that a new (second) penalty phase
proceedi ng be held in the trial court with a new judge assigned
on July 11, 1988.°

The state appealed to the United States Court of Appeal,
El eventh Circuit, which affirnmed the decision of the United
States District Court and sent the case back for a second
penalty phase and re-sentencing proceeding on Septenmber 30,
1991.°6

Appel l ant filed his second notion for postconviction reli ef
(pursuant to Rule 3.850, Florida Rules of Crimnal Procedure) in
the trial court on August 1, 1989 (PPh2 vol. L, pp. 2454-2495)
while the appeal in the United States Court of Appeal was still
pendi ng. ’

The Seventeenth Circuit Court, the Honorable Barry E.
Gol dstein presiding, commenced the second penalty phase jury
trial comrencing on April 18, 1994 (PPh2 vol. XXXIV, p. 690).
This proceedi ng concluded on May 5, 1994 (PPh2 vol. XLVI, p.

2297) . The second penalty phase jury returned its

5 See Bl anco v. Dugger, 691 F. Supp. 308 (U.S.D.C. So.
Di st . Fla. 1988).

6 Bl anco v. Singletary, 943 F.2d 1477 (11t" Cir. 1991).

7 Apparently, that claimwas abandoned because of the
result in the 11" Circuit. The state noved to dism ss the
claim for nootness January 28, 1993 (2PR vol. LI, pp.
2600- 2602) .

11



recommendati on of the death penalty, this time by a majority

vote of ten to two, on May 5, 1994

12



(PPh2 vol. XLV, p. 2393). On January 6, 1995, the trial court
agai n sentenced Appellant to death on count | of the Indictnment
(PPh2 vol. XLIX, p. 2425).

Simul taneous to the second penalty phase proceeding,
Appellant filed his third notion for postconviction relief
(pursuant to Rule 3.850, Florida Rules of Crim nal Procedure) on
January 12, 1994 (PPh2 vol. LIIIl, pp. 2934-2937). This third
nmotion for postconviction relief was heard by the trial court
commenci ng on February 25, 1994 (PPh2 vol. XXXI p. 505). The
trial court denied the third notion for postconviction relief on
April 27, 1994 (PPh2 vol. LV p. 3396).8°

The Appel | ant appealed thetrial court's re-sentenci ng order
in the second penalty phase proceeding by filing his notice on
February 2, 1995. The Florida Suprene Court affirmed the trial
court’s re-sentenci ng on Septenber 18, 1997.10

Appellant filed a petition for wit of certiorari to the

United States Supreme Court on April 28, 1998. This was denied

on

8 The issue raised in support of collateral relief on the
third nmotion for postconviction relief in the trial court
was “new y discovered evidence” alleging that soneone

ot her t han Appellant comm tted the nurder.

° Apparently, the defendant did not file a second

col | ateral appeal fromthe trial court's denial of

defendant's third motion for postconviction relief. It was

never addressed in the briefs or in the opinion.

10 Bl anco v. State, 702 So. 2d 1250 (Fla. 1997), reh. den.

12-17-97.
13



Oct ober 5, 1998.11

This is the fourth notion for postconviction relief filed
on behalf of the defendant pursuant to Rules 3.850 and 3.851
Florida Rules of Crimnal Procedure, in the trial court. The
second was apparently dism ssed for nootness. On July 1, 2003,
the trial court sunmarily denied the entire petition including
twenty-two separate clainms wthout providing any evidentiary
heari ng.

The Appellant, OVAR BLANCO, is currently a state prisoner

i ncarcerated on Death Row at the Union Correctional
I nstitution in Union County, Florida. His prison number is

084582.

11 Omar Blanco v. Florida, Case No. 97-9118.
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STATEMENT OF THE FACTS

Thalia Vezos was a fourteen-year-old [DOB 2-27-67] ninth
grade student (TR vol. VI, p. 880, . 11-19) who witnessed
certain aspects of a shooting inside her home in Fort Lauderdal e
that led to her uncle’'s death right around 11:00 p.m on the
ni ght of January 14, 1982.

Thalia was in the breakfast room doi ng her homework after
dinner (TR vol. VI, p. 882, |I. 21-25). Just before 10:00 p. m
she took a shower (TR vol. VI, pp. 883, 884) and got ready for
bed. Thalia did not see her uncle as he was watchi ng anot her

T.V. in the den (TR vol. VI, p. 883, |.16-17). Thalia went to

her own bedroom to watch “Hill Street Blues” (TR vol. VI, p.
884, |. 4-5). Thalia testified at trial that at about 11:00
p.m (TRvol. VI, p. 886, |I. 4), she picked up her English book

and began reading it while she was in her bed (TR vol. VI, p.
884, |. 18 through p. 885, |. 1).1%
At 11:05 p.m, Thalia saw a man, whom she had never seen

before, standing in the hallway just outside her bedroom door

12 Thi s nust have occurred much earlier as Thalia' s
timeline does not add up. If she first noticed the
intruder at 11:05 p.m as she testified at trial (TR vol.
VI, p. 886, |I. 4-8) and he was in her presence for an
additional 8-10 m nutes (TR vol. VI, p. 898, I. 13), then
t he police dispatch transcripts from“Master Tape Red 14 radio
transm ssions” on January 14, 1981 indicating the 911
call had been received prior to, and the first radio
broadcast was made at, 2312 hours which is 11:12 p. m.
(Appendi x item 1) and the first officers [K. Bull, M. Moni z,
Lecense and G bbons] arrived at 2313 which is 11:13 p. m.
(Appendi x item?2), this timng by Thalia is inaccurate.

15



(TR vol. VI, p. 886, |I. 7-9). The man was holding a gun to his
l'ips

16



indicating for her to be quiet. He spoke quietly to her and
told her “Shhh.” (TR vol. VI, p. 886, |I. 19). Thalia described
the man in her trial testinmony as “..a white man, nedi um hei ght,
with dark hair, shaggy, kind of down to his shoulders.” (TR vol.
VI, p. 886, |. 16-17).

The man was 12-14 feet away from her when she observed him
Thalia testified that the man got as close as a foot and a half
away but she does not renenber |ooking at himat that time (TR
vol. VI, p. 887, |I. 18-21). He walked up to the bed and stuck
his hand out and said “Friend” or “Am go” (TR vol. VI, p. 892,
. 18-24) and she put her finger in his hand. At that point she
felt something covering his hands that was red or maroon in
color (TR vol. VI, p. 893, |. 7-15). The state introduced a
pair of socks [marked State’s Exhibit “M and | ater placed into
evidence at trial as State’'s Exhibit 37 “brown bag containing
socks” (Appendix item 3)] that Thalia calls “the gloves that he
was wearing.” (TR vol. VI, p. 893, |I. 16-23).1%

The man proceeded to exit her bedroom and was out of sight
for some period of time (TRvol. VI, p. 888, |. 8). He nmay have
gone into her nother’s bedroomacross the hall (Appendix item4,

pp. 2-4). Thalia got out of bed and the man returned and said

13 These were the socks that were found by the defense to be
m ssing from the trial court clerk’s evidence box
during the evidence review conducted by the defense on the
post - conviction proceedings that are the subject of
this appeal. A notion was filed (ROA vol.2, pp.364-375)
and heard by the trial court (ROA vol.3, pp. 482-507).

17



“ Get

into
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bed.” (TR vol. VI, p. 887, |. 23 through p. 888, I. 1). In her
statement to police on 1-15-81 @2:00 m dnight (Appendix item
4), Thalia stated under oath that the man said to her “1’m not
here to hurt you. Just be quiet.” or, “I won't kill you if you
get back in bed.” (Appendix item 4, p. 6). At trial sonme six

months after the crime Thalia testified on cross exani nation

that “As far as that goes, | don’t renenmber saying that, but
that night it was in ny statement and |’ m not positive. | was
in shock. | don't know.” (TR wvol. VI, p. 914, |. 18 through p.
915, |. 1).

Thalia heard him speak several times but could not I|ater
relate if he spoke in English or Spanish or broken English (TR
vol. VI, p. 914, |. 18-20). On her statenment under oath to the
police an hour and a half after the crime, Thalia testified that
the man said “I’m not here to hurt you. Just be quiet.” She
had a conversation with him presumably in English as she stated
that at one point the man said sonething in Spanish that she
testified that she did not understand (Appendix item4, p. 1).
Thalia relates, “And he asked me if there was anybody in the
house and | said yes ny uncle is in the den, and he said wel
don’t scream for them and | said please I'd like to be with
him and he said no.” (Appendix item4, p. 1).

VWhen Thalia next saw the man, he was standing right at her

19



bedroom door again (TR vol. VI, p. 888, I. 8).% Momentarily,
she saw her uncle, John Ryan, as he appeared in the hallway (TR
vol. VI, p. 888, |. 8). John Ryan imedi ately attacked the
gunman and fought with himtrying to take the gun away fromthe
other man (TR vol. VI, p. 888, |. 8-11). On her 1-15-81 sworn
statenent to police, Thalia testified, “Uncle John tried to get
the gun away fromhim” At this point, Thalia admtted that she
had cl osed her eyes out of fear and really didn't see everything
(Appendix item4, p. 9).

Both nmen had a grasp on the gun as they fought for
possession of it. Their hands simnultaneously gripped the gun
and each other’s hands and |li kely went up high and then down | ow
when t he gun went off striking John Ryan low in the abdonmen and
t hrough the neck from left to right (Appendix item 29, M s
Report). During this scuffle, John Ryan was shot two or three
times. As they continued in westling conbat, both nen had to
have been covered in John Ryan’s bl ood. John Ryan fell
backwards onto the bed and | anded on top of his niece, Thalia
Vezos (TR vol. VI, p. 889, |I. 19-22). It is unknown if both nmen
were still |locked in conmbat on the bed. In her statenent to the
police, Thalia says that John Ryan was shot one nore tine while
he was on the bed and another shot was fired at the door or wall

(Appendix item 4, p. 9). At trial, Thalia changed her

14 This is the exact point where the unsolved |atent print
was lifted that is of AFIS quality.

20



testinony to two or three nore shots were fired into John Ryan
while he was on the bed (TR vol. VI, p. 890, |I. 3-6). At the

second penalty phase proceeding, Thalia testified that she

21



buried her head in her pillow and did not see anything, nor was
she able to discern how many shots were fired (PPh2 vol.
XXXVI 11, p. 1302, |.6-24).

Foll owi ng the death of John Ryan, Thalia Vezos remained in
her room for sonme period of tinme. The man cl osed her door and
| eft her bedroom (TR vol. VI, p. 894, |. 13-16). Thalia tried

desperately to get out of her w ndow but it could not be opened

(TR vol. VI, p. 894, |. 17). At trial she testified that she
opened her door and thought the man was still there but she
could not really be sure (TR vol. VI, p. 894, |. 18-22). On her

1-15-81 statenment to police only an hour after the crinme, she
testified “So I think I think I went out side, into the living
roomand the man said get back into your bedrooni (Appendix item
4, p. 9).

Thal i a heard what she believed was a few nmen talking in the
living room possibly in Spanish (Appendix item4, p. 10). She
coul d not deci pher what the men were saying and could not see
what they were doing. In fact, she was not sure what she
remenbered even within hours of the event (Appendix item4, p.
10) (TR vol . VI, p. 894, |. 17-22).

After about ten m nutes went by and when she believed they
had already left the home, Thalia unlocked the deadbolt | ock
(PPh2 vol . XXXVIII1, p.1294, |. 23 through p. 1295, |. 10) on
the front door and ran outside screanming (TRvol. VI, p. 895, I|.

1-4; p. 896, |. 5 through p. 897, |I. 13). She ran over to her

22



nei ghbor s’

house.
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This was the hone of the Wengatzes. They let her in and M.
Wengatz called the police at 911 (Appendix item1, p.1).

In her statement to police on 1-15-81 only an hour after the
mur der, Thalia descri bed the man as Cuban or Spani sh; dark olive
conpl exi on; dark hair; over weight; nmedium height; greasy hair
to the back of the head; unsure if he had any hair on the face;
could not recall his eyes or the color; dark skin with big
pores; she did not notice his teeth; did not think he wore any
jewelry; he was about 5'8"; stocky build 175-180 |bs.; pot
belly; he wore an olive green, puke green running suit and she
did not notice his shoes (Appendix item 4, pp. 2-4). Thal i a
testified that she could not really recall many details as she
was i n shock (Appendix item4, p. 5).

Thalia stayed inside the Wengatz hone along with George
Abdeni and Lawence Abdeni, his wfe, for over an hour
di scussi ng what they had seen with one of the FLPD Detectives.
Thal i a gave a taped statenent under oath at 12: 00 m dni ght on 1-
15-81, to Det. Kamm (Appendix item 4).

Then all the people inside the Wengatz honme were inforned
by the police that a suspect had been caught and that he was
bei ng brought to the street outside the Vezos honme for a show- up
identification. Officer Karen Bull had been talking to Thalia
Vezos and the ot her neighbors inside the Wengatz honme. She was
standing in the doorway of that residence when Omar Bl anco was

brought to the scene (TR vol. I, p. 46, |. 13-22). They were

24



50-75 feet away from Bl anco as they observed himand di scussed

t he case.

25



Geor ge Abdeni did go outside and, after totally changing his
description of the identifying characteristics observed fromthe
suspect, he was able to give the police a positive
identification of Omr Blanco as the perpetrator of the crine.
CGeorge Abdeni gave a taped statenment under oath at 12:37 a.m on
1-15-81, to Detectives G Ciani and R Pusins (Appendix item5).
CGeorge Abdeni testified,

Well | was sleeping and heard uh (Ul') shots
in the background. | got up and uh, | heard
a voice like a woman shouting and uh, |

waited a while and uh finally | saw sort of
a formof a person | thought it was a wonman
in a gray suit, uh, |eaving the house of the
person who was inside (U) who | now
under st and got kil l ed.

(Appendi x item5, p. 1).

CGeor ge Abdeni stated his wi ndows were cl osed and it was very
cold 30-degrees outside so he never went out until after the
police cars canme. Then George said, “lI thought it was woman but
|ater on it turned out to be a man.” (Appendix item b5, p. 2).
He saw a wonman in pajamas or a nightgown. Then he was able to
talk to the police inside of the Wengatz home along with Thalia
waiting for the showup to occur. Then he began to conformhis
eyewi tness testinmony to what he figured the police wanted. He
st at ed:

A. Uh, no, no |l just when | saw hi m[Bl anco
at the show up] you know uh then | thought
then they [the police] told me it was the
sane guy | mean | namde the conparison and

saw it was the same guy dressed so | knew it
was a

26



man who | eft.

Q OK. Sir, you were asked to identify a
white male [Blanco] that was standing
outside anong a group of people, both in
uniform and in plain clothes.OF that group
of people outside, did you observe anybody
that you recognized as that subject being
that left the residence earlier?

A Wel | I saw this uni form again,
conpletely gray, and when he turned around I

assunmed that it was that guy.
(Appendi x item5, p. 2).

Ms. Lawrence Abdeni could not identify anyone and she did
not give a sworn statenent to the police at the scene.

Thalia was not enotionally up to making an identification
that night so she was not brought out to the showup of Omar
Bl anco. 1°

Officer Karen Bull arrived at the crinme scene at 11:14 p. m

(TRvol. V, p. 774, |. 9-12). After an inspection of the scene,
O ficer Bull went next door to talk to the “little girl” (TR
vol. V, p. 779, |. 10-22). Thalia gave an initial description

of the intruder as a Latin male, between 5'8" to 5" 10", 180 to
190 pounds, wearing a gray or |light green jogging suit, wth
dark curly hair (TRvol. V, p. 780, I. 9-11). Officer Bull sent

the description to a dispatcher at approximately 11:24 p.m (TR

15 Thal i a observed the entire showup fromthe Wengatz w ndow
and di scussed the case with the police, the Wengatz famly
and M. and Ms. Abdeni. The next afternoon Thalia was able
to make the positive identification at FLPD by picking Omar
Bl anco out of the |ineup. Her description of identifying
characteristics al so changed over that period of time as

suggestive events unfol ded.
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vol. V, p. 780, |. 25).

Based upon the description given by Thalia, O ficer Bul
broadcast the BOLO at 11:23 p.m (Appendix item 1, p.2). The
di spat ched BOLO descri bed the suspect as “..a Spani sh male, Latin
mal e, black hair, black curly hair, wearing a green or gray
jogging suit, about 5" 10", dark conplexion, with a noustache”
(Appendix item 1, p. 2). Moments | ater the police stopped a
suspicious car in the area that had been driving up and down 57tF
Court. They searched the vehicle and found that it was occupi ed
by two black males carrying a shotgun and a handgun (Appendi x
item1, p. 4). Apparently, since the police had failed to find
a Latino male in the car, they let these armed dark-skinned
mal es go. This information was not acted upon by FLPD.

During the course of canvassing the nei ghborhood, Acci dent
| nvestigator R Martin was dispatched to the general area of the
Vezos honme at 9:50 a.m on 1-15-82, to search for the nurder
weapon and anyone mssing a bicycle. Al Martin |ocated a
wi t ness by the name of Nancy Brandt who resided at 2789 NE 37'"
Drive. This wtness stated she saw a black nmale walking
west bound on NE 35'" Drive wearing a jogging suit (Appendix item
7). This informati on was not acted upon by FLPD

O ficer Price, who was in the area, responded to hearing the
BOLO at 11:29 p.m (TR vol. V, p. 814, |. 18-20) by driving
t hrough the area within his district especially the area around

Fantasy Island (TR vol. V, p. 814, |. 22-25). He testified,
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“There’s a lot of different bars around that area and | began
circulating that specific area (TR vol. V, p. 815, |. 1-2).

Shortly before m dnight [an hour or nore after the crine],
O ficer Price saw Orar Bl anco casually riding a bicycle (TR vol.
VvV, p. 817, |. 4) southbound on A1A (TR vol. V, p. 817, |. 6).
Since the Appellant was a white Latin male, Officer Price
determ ned that appellant fit the description on the BOLO (TR
vol. V, p. 816, |. 11-12). Appel l ant had a growth of ful
facial hair, unlike the BOLO

Officer Price then followed appel |l ant for approxi mately one-

tenth of a mle (TR vol. V, p. 816, |. 24-25) before stopping
himat 11:57 p.m (TR vol. V, p. 818, |. 2-3) near North Beach
Hospital (TR vol. V, p. 817, I. 1). Oficer Price requested a
backup unit (TR vol. V, p. 819, |. 9-10) and Sgt. Steven

Roberts, who had been supervising at the crine scene, responded
over to where Blanco was being detained (TR vol. V, p. 837, I.
2-19).

Sgt. Roberts described the white lady's bicycle that he
collected into evidence (TR vol. V, p. 838, |. 17-20) and
testified at trial “I didn't actually see himride the bicycle
but he was standing next to the bicycle when Oficer Price was
talking to hinf (TR vol. V, p. 838, |. 21-23). Sgt. Roberts
also testified that he transported that bicycle to the Detective

Bureau later that night (TR vol. V, p. 838, |. 24-25). The

police were so focused on the person of Omar Blanco and
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transporting himback to the scene for
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t he show-up that they neglected the bicycle and left it on A-1-A
unl ocked for several hours. 15

After Bl anco was transported to the Bureau, O ficer Roberts
then went back to the scene of the stop and collected a white
| ady’s bicycle and transported it to the Bureau (Appendi x item
21). The clear chain of custody problemon this evidence was of
concern to the State Attorney. In his April 23, 1982,
menorandum to the Chief Investigator point nunmber 1 questions:

“Advi se chain of custody re: bike. Whose
initials are on it? If there are no
initials on it, can Sgt. Roberts identify
the bi ke? [ NOTE: Roberts supposedly left it
at the hospital, then went back and picked
it up]” (Appendix item 16).

Chain of custody on the white |ady’s bicycle was raised at
trial by the Defense by specific objection. The trial court
asked counsel to go sidebar off the record for a discussion of
this issue. When they cane back on the record, the trial judge
sinply stated “Overruled. WII| be received.” The bike becane
State’s Exhibit 7 in evidence (TR vol. V, p. 839, |. 2-18).

Officer Price asked Omar Bl anco (in English) if he possessed
a gun (TR vol. V, p. 819, |. 20-21). Bl anco replied, "No

Ingles.” Oficer Price advised dispatch that the Latin male

suspect “doesn’t speak any English” (Appendix item 1, p. 7).

16 Bl anco cl ai med that he was riding his expensive raci ng bike
t hat was stolen by someone who left the “junker bike” in
exchange during the time the police [ ost chain of custody
and that the police thereafter confornmed their testinony to
the bi ke that they actually had as proffered evidence.
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O ficer

Price was then
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advi sed by dispatch, “.if he matches the description go ahead
and take him back to the scene. (Appendix item11, p. 7).

Then Oficer Price frisked Omr Blanco. He found nothing
on Bl anco’s person except for a necklace with a ring on it and
watch on his arm (TR vol. V, p. 820, |. 6-9). There was no
firearm (TR vol. V, p. 820, |. 1).

Officer Price and Sgt. Roberts handcuffed Omar Bl anco and
pl aced himinto the patrol car (TR vol. V, p. 838, |. 5-8).
Officer Price transported him in his vehicle (Appendix item 6,
p. 1), to the nurder scene at 2701 NE 35'" Drive, Ft. Lauderdale
(TR vol. V, p. 820, |. 24-25) and Sgt. Roberts returned to the
scene as well. Blanco arrived at the street outside the Wengat z
home before George Abdeni gave his statenent to police which
began at 12:30 a.m (Appendix itemb5).

When Blanco arrived at the showup |[|ocation, Spanish
speaking Officer Perez Cubas was instructed by Sgt. Patterson to
interrogate Bl anco. Blanco told himhis nanme [ Omar Bl anco], his
date of birth [4-7-50] and his address [ 3422 Tayl or Street, Apt.
1, Hollywood, Florida] (Appendix item13, p. 1). Oficer Perez
Cubas continued to converse wth Blanco who imediately,
consistently and persistently protested his innocence.

Officer Perez Cubas transported himto FLPD where he and
Detective MIller continued to converse and question Blanco

(Appendi x item 13, p. 2). Later on at 3:15 a.m, Mranda rights
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were finally given to Blanco who continued to openly speak with

t he police and protest his innocence (Appendix item13, p. 2).7%

| D Tech John M Mat heson arrived at the scene at sone tine
after 11:30 p.m on 1-14-82 (TR vol. VI, p. 939, |I. 2-15). He
did a wal k-t hrough and wait for EMS to determ ne that the victim
was dead. Then he comenced taking crime scene photos, dusting
multiple areas for latent fingerprints and making the [lift
cards, <collecting casings and other <crinme scene evidence
(Appendi x item 8).

| D Tech Mat heson was at the scene for a couple of hours.
He took all of the crinme scene photographs but they were taken
at various times as indicated by the time on the clock in Thalia
Vezos’ room shown on the two photographs contained in Appendi x
25. Both of these photos were taken by I D Tech Mat heson on 1-15-
82, but they were not entered into evidence at any trial or
court proceeding. The first photo that is closer up indicates
that it was taken at 2:53 a.m The second photo that is nore
di stant indicates 1:50 a.m, although that one is difficult to
read (Appendix item 25, p. 1-2).

At trial 1D Tech Matheson testified that he took certain

photos [state’s Exhibits N-1 through N-9] at 1:14 a.m (TR vol

17 It is unknown why Officer Perez Cubas re-wrote his report
on 1-21-82 (Appendix item14) and again re-wote his report on
2- 20-82 (Appendix item 15).
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VI, p. 953, |. 17 through p. 954, |. 14). 1D Tech Mat heson was

still
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dealing with crinme scene evidence collection at 3:11 a.m when

he was exam ning the bed linens (TR vol. VI, p. 942, |. 22-25).

During I D Tech Matheson’s time at the scene on 1-14-82, an
item was supposedly found that was to become the only item of
real evidence purportedly tying Blanco to the inside of Thalia
Vezos’ honme at the tine of the shooting. Matheson reports:

“Continui ng search of the roomand search of
the floor revealed a |eather pocketbook, a
mal e type pocketbook. A search inside
reveal ed a bl ack pocket book with
identification and private papers to include
a driver’s |license, social security card and
a Mariel boatlift card of one Omar Bl anco.”
(Appendix item8, p. 2).

The timng of when this purse with ID was found and the

circunmst ances surrounding it have been |ost as they were never

document ed. | D Tech Matheson’s report junbles it altogether
with the processing of the bed linens that he testified was
continuing at 3:11 a.m on 1-15-82 (cited above). | D Tech

Mat heson cl ai ns that he was the one who found the purse (TR vol.
VI, p. 992, |. 23-25) and (PPh2 vol. XXXVII1, p. 1337, |.14-24).

ID Tech Matheson turned the purse and its contents over to
Detective Walley for examnation at sonme point in tinme and
received it back at another point in time (TR vol. VI, p. 961
. 10 through p. 963, |.14). Conpare Detective Walley’ s report

in which he states that he was the one who found the purse
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(Appendix item?2, p. 1).1#®

At some point intinme on 1-15-82, Detective Ral ph Martin and
Detective Ciani went to Hollywood to search for two possible
suspects (Appendix item11l). It is unknown if these detectives
gained entry into the address given by Omar Blanco to O ficer
Perez Cubas during the showup. Nor is it known what itens they
confiscated from his apartnent or whether his wallet was
obtai ned at that tine.

Det. Mchael Walley’'s report states that while he was
examning a bullet hole in the wall he *.also observed a brown
| eather purse lying on the floor next to the trash can.” He
picked it up and noved it or did something with it (Appendix
item9, p. 1).'® For sone reason, only one photograph was taken
of the purported purse at a distance but that does not show any
of the contents (Appendix item 26). Nor does it depict the
external characteristics of the evidence clearly. This sole
phot ogr aph was never entered into evidence at trial but in 1994
it was entered into evidence at the second penalty phase.

| D Tech Mat heson al so col | ected a pair of socks found inside

18 It should be noted that the police introduced another brown

| eat her purse [on top of the alarm clock] into the crinme
scene for photographing (Appendix item 25, pp. 1-2) which
rai ses addi tional questions on integrity of the crinme scene
evi dence.

19 This evidence, if actually found in the room was
absolutely crucial to the crinme scene. It should have been
exhaustively photographed, dusted for prints, opened
cautiously, repeatedly photographed at every stage, the
contents di splayed and photographed and t horoughly docunent ed.
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t he bedroom door (Appendix 19). The State introduced these into

evidence at trial and argued that Bl anco covered his hands by
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wearing these socks during the shooting. These socks were never
phot ographed at the crinme scene.?

At some tinme in the early a.m on 1-15-82, Omar Bl anco was
transported by Officer Perez Cubas to FLPD. He was given his
Mranda rights at 3:15 a.m according to O ficer Perez Cubas
(Appendix item 13, p. 2). Blanco was photographed at 2:50 a.m
[according to his watch that is shown in two of the photos]
(Appendi x item 27, p. 1, 3). These photos were never placed
into evidence at any proceeding in the trial court.?!

Bl anco’ s shoes were thoroughly tested by Crinme Lab Anal yst
Kat herine R. Bisset of FDLE for fiber evidence that m ght |ink

hi m

20 These are the socks that were found mssing fromthe tri al

court clerk’s evidence box during the evidence review in
this proceedi ng and then showed up again once the problem
was brought to |ight.

This purported crime scene process in no way preserves the
integrity of this evidence and raises several unanswered
evi dence questions that can only be resolved through an
evidentiary hearing where an adequate record can be
established for the review ng Court.

21 The photos are instructive in they depict that Blanco was
not t he man who had been | ocked into chest-to-chest, hand-
to-hand conbat with John Ryan who was shot 2 or 3 tines, in the

abdomen and under the chin. See the report of Dr. K. J.

Garvin, Medical Exam ner dated 1-15-82 at 9:00 a.m
(Appendi x item 29, p. 1). The ME report indicates a shot
fired at very cl ose range hit Ryan under the left chin and
passed out t hrough his right chin or neck show ng powder burn
stippling (Appendix item 29, p. 2, 7). |If Blanco was the

shoot er, he woul d have been covered in bl ood and bl ood
splatter on his face, hair, chest, hands, clothes, shoes and
bi cycl e. None of t hese itenms had any even m croscopic trace of
John Ryan’s bl ood. Bl anco’s clothing was col | ected and pl aced
into evi dence (Appendi x item 20).
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to the scene or the carpeting of the Vezos honme (Appendix item
15). The only trace evidence found was debris consistent wth
hi m having recently been on the beach. No fibers consistent
with the carpet sanples were found on the shoes (Appendix item
15, p. 2). The conplete report of Sanford regional Crinme Lab
al so indicates negative results on fiber testing (Appendix 22).

No Bl anco hairs were found at the crinme scene or in the
cl enched hands of John Ryan. None were found on Ryan’s body.
No forensic evidence has ever been found to |ink Blanco with the
scene or the nurder. 22

While Blanco was at FLPD, |ID Tech WMatheson did gunshot
resi due swabs an “Absorption Analysis Kit” (Appendix item3$8, p.
3). The swabbing was performed at about 2:45 a.m on 1-15-82
(Appendi x item23). These swabs were eventually sent for testing
to ATF in Washi ngton, D.C. by forensic chem st WIlliamD. Kinard
who utilized the “fl anel ess at om ¢ absor pti on spectrophotonetry”

procedure (TR vol. VIII, p. 1227, |. 8-9). M. Kinnard nade a

22 In 1982, the science of DNA was not available for forensic
use as it has been devel oped today. Unfortunately, the
trial court clerk’s office had no rules or regulations
concerning maintaining the integrity of the trial evidence
over the years in cases of the nagnitude of a death penalty

mur der case. Since all of the trial evidence has been
conmm ngl ed and not separately packaged, there is no way for
the Court to avail itself of DNA testing or other current
forensic procedures such as lum nal testing, etc. John
Ryan’ s bl oody cl othes were thrown in the evidence box with
all of the other evidence piled on top or comm ngled
under neat h. The integrity of the evidence has not been

mai nt ai ned.
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two page report that he sent to FLPD chief of Police, Leo F.
Cal | ahan (Appendi x 24). 23 At trial, M. Kinnard testified that
if the person firing a weapon wears gloves or socks over his
hands when he fires the gun, then the gunshot residue will not
be found on his hands but rather on the gloves or socks instead
(TR vol. VIII, p. 1269, |. 19-24).

On the day following the nmurder 1-15-82 at 12:30 p.m,
Detective Ral ph Garner went back out to the crime scene and
lifted a latent print from the hall side of the bedroom door
(Appendi x item 10). This is of crucial inportance because the
gunman was said to have opened and cl osed that door during his
interaction with Thalia Vezos both before and after the
shooting. That print went unsolved in that it did not belong to
Omar Bl anco, Thalia, John Ryan, Margaret Vezos, or any of the
of ficers on scene.?*

Also on 1-15-82 at 4:10 p.m, Thalia Vezos identified Orar

23 The first page sinply states his conclusions with no
reviewable test date and states “Levels of barium and
anti nmony indicative of gunshot residue were found on..Omar

Bl anco.” Appendix item24, p. 1). The second page has
handwitten nunmbers that have no explanation included.
This “flaneless atom c absorption spectrophotonetry”
procedure supposedly could read barium and antinony | evels
that were below the otherwi se normally accepted levels in
the profession and determ ne that the person m ght have
fired a weapon within six hours of the swabbing. This test
procedure is not considered valid by today s standards in
the trade as it has been discredited and is no longer in
use by | aw enforcenent.

24 It is of AFI S quality but the trial court refused to permt
BSO to run the print through the AFIS system as requested
during the current post-conviction proceedi ngs bel ow.
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Blanco in a line-up conducted at FLPD. At that time she gave
her second recorded statenment that was transcribed (Appendi X
item 28) and contains a photocopy of the |ineup. I n that
statenment Thalia says she is sure that Blanco was the one who
killed her uncle.? Before the showup Thalia's identifying
characteristics were 5 10" dark conplexion with a noustache
(Appendix item 1, p. 3). Clearly the lineup depicts a |ight
skin male 577 or 58" (Appendix item 28, p. 3-4).

Omar Bl anco was convicted by a unani nmous jury at trial and

is currently on death row under a sentence of death.

25 Her eyewitness ID is clearly tainted by her observing
Bl anco at the show-up at m dni ght outside of the w ndow
of the Wengatz hone where she was along with Det. Kamm

Si xteen hours l|ater when asked to do the eyewitness |ID she
already knew the man the police arrested and her eyew tness
testi nony was di scredited.
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SUMVARY OF ARGUMENT

On 1-14-82, on the night of the murder of John Ryan and
during the period of time that the nurder was inside the hone,
he went in and out of Thalia Vezos’ bedroom door several tinmes.
It is clear fromthe record that the intruder touched, closed
and opened her door. The next day crinme scene investigators
lifted a latent print fromthe door in the very area touched by
t he gunman. It did not match with the conparisons of Omar
Bl anco, Thalia Vezos, her nother, her grandnother, John Ryan or
any of the police officers who had been inside the crine scene
prior to the time of the Ilift. The identity of that print
remai ns unsol ved today.

The State has a nmeans of running that print through its
conputerized AFI S systembut it refuses to do that. The process
is sinple, quick and economic. |If it is done, the results would
be “newly discovered evidence.” Appellant sought an order of
the trial court who denied the relief. The evidence is crucial
and woul d probably change the outconme of the case. The Court is
asked to remand the case for purposes of running the AFIS
conpari sons and identifying the print.

Appellant filed his 1t amended notion for postconviction
relief inthis case but that was actually his fourth such notion
filed over the years. The second was w thdrawn w thout
consideration. A total of twenty-two clains were raised nost of

whi ch have never been addressed before by Appellant. The notion
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was tinely filed and all of the claims are factually/legally
sufficient onits face. The trial court erred under the Florida
law in summarily denying each and every claimw thout affording
an evidentiary hearing so that Appellant could prove his clains
and build a record for the review ng Court. I n doing so, the
trial court wasted one and a half years between the Huff
argunment and his final order denying relief. During that period
of time a final hearing could have been conpleted and a record
made for review. Appellant asks this Court to remand the case
to the trial court for final evidentiary hearing on all
perm ssi bl e cl ai ns.

The crime scene investigation was totally deficient in
nunmer ous ways di scussed under issue Ill. There is no doubt that
evi dence was not photographed, there were itens introduced into
the scene by the police, chain of custody would bar other itens
and a nyriad of other integrity conprom sing acts and om ssi ons
are indicated. The State rushed to judgnent. There was
ineffective assistance properly raised in several clains and
each of the clains are argued as to sufficiency requiring a
final hearing in the trial court. That was denied and needs to
be corrected.

During evidence review, it was determ ned and proven that
the trial court clerk’s office, at some tinme between 1982 and
t oday, commi ngled all of the trial evidence by stuffing it into

a big box and not individually packaged. As a consequence the

44



bl oody cl ot hes of decedent were comm ngled with the bl oodl ess

cl ot hes of
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Appel l ant, the nmen’s purse clained to be owned and carried by
Bl anco on the night of the murder, pliers, shoes, etc. None of
these items can be DNA tested because the integrity of the
evidence is permanently |ost. In addition, the socks
purportedly worn by the gunman to cover his hands were
determ ned to have been absent fromthe evidence box at the tine
of the evidence review. Then, just before the hearing on these
matters, the clerk located the socks. This itemm ght have been
tested for gunshot residue and DNA to prove the innocence of
Appel lant. That testing ability is now | ost forever because of
t he negligence of the clerk and Appellant’s right to due process

and equal protection has been viol ated permanently.
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ARGUMENT

SSUE |: WHETHER THE TRI AL COURT ERRED | N DENYlI NG APPELLANT’
MOTI ON TO REQUI RE AN UNSOLVED LATENT FI NGERPRI NT
LI FTED AT THE CRI ME SCENE TO BE RUN THROUGH THE AFI
SYSTEM A RELATI VELY EFFI CI ENT AND ECONOM C PROCESS,
IN ORDER TO DETERM NE WHO WAS HANDLI NG THE BEDR
DOOR AT THE EXACT PO NT WHERE THE VI CTI M ATTACKED TH
GUNMAN AND COMVENCED HAND- TO- HAND COVBAT RESULTI NG |
THE | NI TI AL SHOTS BEI NG FI RED?

At the crime scene on 1-14-82, the night of the nurder, and
on 1-15-82, during the continuing crine scene investigation,
FLPD detectives dusted certain areas for l|atent fingerprints.
| D Tech Joseph Marhan made seven lifts from the shell casings
(TRvol. VII, p. 1084, |. 18 through p. 1086, |. 21). BSO Chi ef
Latent print Exam ner Ellery Richtarcik testified that none of
these lifts contained usable latents (TR vol. VII, p. 1089, |I.
5-9).

| D Tech Mat heson nmade or attenpted several |ift cards. None

of these |l atents belonged to the Appellant whil e several of them

bel onged to Thalia Vezos (TR vol. VI, p. 990, |I. 16 through p
991, |. 2). He could not |ocate any usable latents from the
purse or any of its contents (TR vol. 965, |. 3-8).

On 1-15-82, arned with information gl eaned fromthe overall
ongoi ng investigation, Detective R Garner went back into the
crime scene to dust several areas that were then believed to
have been touched by the culprit (TR vol. VI, p. 1000, |. 3
t hrough p. 1001,
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. 5). He “was able to obtain one partial latent print fromthe
hall side of the bedroom door, where the incident occurred.”
(Appendi x item 10).

According to the testinony of Thalia Vezos, the nan entered
into her bedroomvia the bedroomdoor (TR vol. VI, p. 888, |I. 7-
9). Then he |l eft through that sane door (TR vol. VI, p. 888, I.
8) and entered again where the fight occurred with John Ryan.
After the shooting, the man | eft her roomand cl osed her bedroom
door touching the hall side of that door at |east once (TR vol.
VI, p. 894, |. 13-16).

To the police detectives, it was | ogical and hi ghly probabl e
that the man left his prints on the door. Det ective Garner
searched, found and lifted this print (TR vol. VI, p. 1000, |I.
3 through p. 1001, I. 5). That latent lift was admtted into
evidence at trial as State’s Exhibit 36 (TR vol. VI, p. 1006, I.
14-20). Detective Garner conpared that latent to the standards
of Omar Blanco, John Ryan, Thalia Vezos, her nother and
grandnot her, and against all of the police officers who were at
the crime scene and that | atent could not be identified (TR vol.
VI, p. 1005, I. 16-23). 1In the expert’s guesstimate that | atent
print was placed on the bedroom door within a tinme period that
included the tinme of the nurder and just a few days maxi num of
the lift (TR vol. VI, p. 1005, |. 24 through p. 1006, |. 13).
The result of this conparisonis extrenely rel evant and materi al

to this case.
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During the preparation for the evidentiary hearing on this
post-conviction notion, Appellant obtained several suspects
certified fingerprints [along with Orar Bl anco] for conparison
and had his own certified | atent print exam ner [Ji mWerring of
Ham | ton I nvestigations Limted] conpare these standards to the
lift card [State’s 36] for this particular unsolved | atent
fingerprint. No matches were obtained. However, it was
determined that the latent print lifted and in evidence [as
State’s 36] at the trial is of AFIS quality. The Appel | ant
filed a notion with the trial court on 8-13-01 to raise this
i ssue and asked for an order requiring Broward Sheriff’'s Ofice
to run the print through AFIS. 20 The trial court denied the
request for AFIS review al though the State does not contest that
the quality of the print is such that is able to be run by the
AFI'S system

In this case, the State denies the Appellant the only access
to evidence that is avail abl e under an excl usive procedure that
the State of Florida al one owns and controls thereby preventing
t he Appellant fromdi scovering evidence essential to his case in

that it may be likely tolead to a different result. The trial

26 This itemis not part of the ROA as it was omtted by the
trial court appellate clerk in conpiling the record for the

Court. It was attached to Appellant’s notion to suppl enent
the record as Exhibit “A” that is still pending in this
Court. Also attached as exhibits to that notion are the

notice of hearing, transcript of the hearing and order of
the trial court that is also on appeal herein and a copy of
the Appellant’s proposed order that was rejected by the
trial court.
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court erred in denying Appellant access to the AFIS system and
testing this evidence in his search for “newly discovered

evi dence.”

A. New y Di scovered Evi dence:
The Florida Supreme Court, in Jones v. State, 591 So. 2d

911
(Fla. 1991), reviewed the trial court's summry denial of
defendant's second notion for postconviction relief. The Court
remanded for an evidentiary hearing on the newly discovered
evi dence claim

The new y di scovered evidence arises in several affidavits
of nine new wi tnesses that were attached to Jones' 3.850 noti on.
These affidavits point to the supposed real nurderer, den
Schofield, who allegedly confessed to a prison cellmte and a
CCR i nvestigator.

The Court reviewed the standard previously set for review
of newly discovered evidence cases and st ated:

"The sem nal case on attenpting to set
aside a conviction because of newy
di scovered evidence is Hallmn v.
State, 371 So. 2d 482, 485 (Fla. 1979),
in which this Court said: 'The general
rule repeatedly enployed by this Court
to establish the sufficiency of an
application for wit of error coram
nobis is that the alleged facts nust be
of such a vital nature that had they
been known to the trial court, they
concl usively would have prevented the
entry of the judgnent. WIllianms V.
Yel vi ngton, 103 Fla. 145, 137 So. 156
(1931); House v. State, 130 Fla. 400,
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177 So.705 (1937); Baker v. State, 150
Fla. 446, 7 So. 2d 792 (1942); Cayson
v. State, 139 So. 2d 719 (Fla. 1st DCA),
appeal dism ssed, 146 So.2d 749 (Fla.

1962) .

* % %
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"In Preston v. State, 531 So. 2d 154

(Fla. 1988), we explained that under
the Hallmn standard, iif the sole
prosecution W t ness recant ed hi s
testinony, a petition for coram nobis
could be granted. However, if the
newly discovered evidence did not
refute an elenment of the State's case
but rather only contradicted evidence
t hat had been introduced at trial, the
petition nust be denied."” Jones; 591
So. 2d at 915.

In Jones, the Suprene Court determ ned that the Hall man
standard was too strict requiring a next-to-inpossible burden of
proof. It held that the newly discovered evidence "nust be of
such a nature that it would probably produce an acquittal on
retrial." Jones; 591 So. 2d at 915. The Court further held

that the sanme standard applies to penalty phase proceedings,
this being the sane standard applied by the federal courts.
The first step in analyzing the newly discovered evidence

claim is to examne the proffered evidence to see if it
gqualifies as newy discovered under the Hall man definition:

"That is, the asserted facts 'nmust have

been unknown by the trial court, by the

party, or by counsel at the time of

trial, and it must appear t hat

def endant or his counsel could not have

known them by the use of diligence.

Hal | man, 371 So. 2d at 485.'" Jones,

591 So. 2d at 916.

The Court was unable to determ ne which would, and which

woul d not, be newy discovered evidence, whether it could have

been ascertained with the exercise of reasonable diligence, and

whether it would neet the reasonable probability standard.

52



These
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det erm nations woul d require an evidentiary hearing by the tri al
court.

That is precisely the point. The latent |ift [State's
Exhibit 36 in evidence] itself was known by the State, the
defense and the trial court back in 1982. However, the defense
could not have run that |atent through the AFIS system on its
own as no one holds the keys to that information other than the
State who continues to bar the door to the evidence. Therefore,
it is not the latent print that is the newy discovered evi dence
but the AFIS run conparisons and |leads that it would produce
coupled with the identification by a fingerprint exan ner that
is the evidence. That evidence has never been permtted to be
di scovered by the Appellant. As a result, it is not known at
this time to what extent the result would affect the outcone of

t he proceedi ngs.

B. Excul patory Evi dence Wt hhel d:
The trial court denied the death-sentenced defendant's
motion for post-conviction relief, followng an evidentiary

hearing, in Routly v. State, 590 So. 2d 397 (Fla. 1991). Routly

claimed that the state suppressed critical exculpatory and
i npeachnent evidence relating to the acconplice's immunity
contract. The Supreme Court reflected that the state is
required to disclose favorabl e evidence to the defense (whet her

it relates to guilt or punishment) pursuant to Brady v.
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Maryl and, 373 U. S. 83, 83 S. Ct. 1194, 10 L.Ed. 2d 215
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(1963), and stated:

“In order to establish a Brady
viol ation, one nust prove: (1) that

t he gover nnment possessed evi dence
favorable to the defendant (including
i npeachnent evidence); (2) that the
def endant di d not possess the evidence,
nor could he obtain it wth any
reasonable diligence; (3) that the
prosecution suppressed the evidence;
and (4) that had the evidence been
di sclosed, a reasonable probability
exi sts that the outcone  of t he
proceedi ngs woul d have been different."
Routly; 590 So.2d at 399.

In this case, the State has not provided the discovery, it
is blocking the path to the evidence itself and is preventing
Appel l ant from being able to neet his burden under the Routly
test. Due process and fundanmental fairness would require that
the AFIS review be authorized so that the evidence can be
revealed to Appellant who will then be in a position to either
prove or fail to prove to the trial court at an evidentiary
hearing the four prongs of the Routly test.

In Scott v. State, 657 So. 2d 1129 (Fla. 1995), the Florida

Suprenme Court reviewed the sunmary deni al of defendant's third
motion for postconviction relief concerning an alleged Brady
violation and remanded the case for evidentiary hearing.

Scott clainms that the state commtted a Brady viol ation by
not di scl osi ng:

(1) a statenment of the co-defendant's cell mate who
now cl ai ms the co-defendant admtted killing the
victim

(2) a statenent by another person who allegedly told
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police that the co-defendant was mad at Scott for
runni ng out on hin and

(3) a nedical exam ner photograph suggests that the
deat hbl ow canme when the co-defendant hit the
victimin the head with a wi ne bottle.

The Court carefully reviewed the affidavits and its own
prior decision in Garcia v. State, 622 So. 2d 1325 (Fla. 1993)
in whichit reviewed Wllianms v. Giswald, 743 F. 2d 1533, 1542
(11th Cir.1984). The WIllians Court held, “It is irrelevant
whet her the prosecutor or police is responsible for the
nondi scl osure; it is enough that the State itself fails to
di scl ose.”

This is the point inthis case as the State clains it cannot
get BSO to run its AFIS procedure. The fact is that the
Appel | ant certainly has no access to the BSO AFI S system The
trial court can, and should have, ordered the sinple procedure
to be performed by the State, that is the prosecutor or the

police.

Looking to another Florida Suprene Court decision in
Li ght bourne v. Dugger, 549 So.2d 1364, 1365 (Fla.1989), the
Scott Court quoted:
"Accepting the allegations [of the
State's failure to disclose] at face
val ue, as we nust for purposes of this
appeal, they are sufficient to require
an evidentiary hearing with respect to
whet her there was a Brady violation."
Scott; 657 So.2d at 1132.
Based upon the above review, the Scott Court held that the

trial court erred in failing to hold an evidentiary hearing on
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the all eged Brady clainms and remanded for that hearing. In this

case,
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an evidentiary hearing nmust be held on the evidence after the

AFI S procedure provides the discovery of the evidence.

C. State's Use of M sleading Testinony:
In Ggliov. United States, 405 U. S. 150, 92 S. C. 763, 31

L.Ed. 2d 104 (1972), the case arose on a defense notion for new
trial based on a newy di scovered evidence claim The defendant
all eged that the governnment nmade a prom se of leniency to its
key witness in return for his testinmony to the grand jury and
failed to disclose that to the defense. At the hearing on the
notion the prosecutor who tried the case testified that he was
unaware of the prom se nmade by the grand jury prosecutor, when
he said in closing argunent that "[Taliento] received no
prom ses that he would not be indicted." Gglio; 92 S.Ct. at
765.

The Supreme Court of the United States held that neither the
grand jury prosecutor's lack of authority, nor his failure to
inform his superiors or replacenent prosecutor is controlling
over this issue. The prosecutor's duty to offer all materia
evidence to the jury was not fulfilled violating due process and
requiring that the case be remanded for a new tri al

The high Court stated:

“In the circunstances shown by this
record, neither Di Paola' s authority nor
his failure to inform his superiors or
hi s associ at es is control ling.

Mor eover, whet her the nondi scl osure was
a result of negligence or design, it is
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the responsibility of the prosecutor.
The
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prosecutor's office is an entity and as
such it is the spokesman for the
Gover nnent . A prom se mde by one
attorney nust be attributed, for these
pur poses, to the Governnent.

* k% %

"Here the Governnent's case depended
al nost entirely on Taliento's
testinmony; without it there could have
been no indictnment and no evidence to
carry the case to the jury. Taliento's
credibility as a witness was therefore
an inportant issue in the case, and
evi dence  of any understanding or
agreenent as to a future prosecution
would be relevant to his credibility
and the jury was entitled to know of
it." Gglio; 92 S.Ct. at 766.

Under G glio, the State has a duty to provi de access to the

AFI'S procedure so that Appellant can obtain all mterial
evi dence and present his case properly to the trial court at an
evi dentiary hearing.

If the unsolved latent lift is run through the AFIS system
today, with its expanded data base accunul ated throughout the
years from 1982, it is highly likely that data coul d be obtai ned
that would I ead to an expert identification. W would then know
the identity of the man who was opening and closing Thalia
Vezos' bedroom door on the night of the nurder. Thi s
information will shed light on this case that would answer sone
i mportant questions.

Running a latent through the AFIS system is not tine
consum ng. It is sinple and econonic. Solving this |atent
fingerprint could giveriseto anewy discovered evidence claim

or effect Appellant’s mtigation of sentence clainms. G ven the
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seriousness of this case, the requested AFI S revi ew nmust be done
and the trial court nust be required to hold an evidentiary

heari ng.
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| SSUE II: VWHETHER THE TRI AL COURT ERRED I N SUMMARI LY
DENYI NG EACH OF APPELLANT' S CLAIMS [I THROUGH
XXI'l1'], RAISED IN THE FI RST AMENDED MOTI ON FOR
POSTCONVI CTI ON AND/ OR COLLATERAL RELI EF,
W THOUT DETERM NI NG SUFFI CI ENCY OF THE
PLEADI NG ON | TS FACE AND W THOUT PERM TTI NG
ANY EVI DENTI ARY HEARI NG OR AN OPPORTUNI TY TO
MAKE A RECORD FOR REVI EW?

The trial court summarily denied each and every one of the
twenty-two clains raised by Appellant in his 1st amended notion
for post-conviction relief. The trial court erred in that it
failed to consider whether any of the issues were legally or
factually sufficient, and it failed to denonstrate clearly and
objectively from the files and records in the case why each
cl ai mought to be deni ed wi t hout any opportunity for evidentiary
heari ng.

In Lawrence v. State, 831 So. 2d 121 (Fla. 2002) the
def endant filed a notion for post-conviction relief, the trial
court summarily denied his clains and the Florida Supreme Court
per curiam affirmed. This decision expresses the clear

statement of the Florida | aw [ Lawmrence; at 127]:

This Court has held on nunmerous
occasions that a defendant is entitled
to an evidentiary hearing on his notion
for post-conviction relief unless (1)
the nmotion, files and records in the
case concl usi vely show that t he
defendant is not entitled to any
relief, or (2) the notion or the
particular claimis facially invalid.
See Cook v. State, 792 So.2d 1197,
1201- 1202 (Fla.2001); Maharaj v. State,
684 So.2d 726 (Fla.1996). The
def endant carries t he bur den of
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establishing a prima facie case based
upon a legally valid claim This Court
has held the foll ow ng:

A notion for post-conviction relief can
be denied without an evidentiary
heari ng when the notion and the record
concl usi vely denonstrate that t he
novant is entitled to no relief. A
def endant may not sinply file a notion
for post-conviction relief containing
conclusory allegations that his or her
trial counsel was ineffective and then
expect to receive an evidentiary
heari ng. The defendant nust all ege
specific facts that, when considering
the totality of the circunstances, are
not concl usively rebutted by the record
and that denonstrate a deficiency on
t he part of counsel whi ch i's
detrinmental to the defendant.

Kennedy v. State, 547 So.2d 912, 913
(Fla.1989) (citations omtted); see also
Freeman v. State, 761 So.2d 1055, 1061
(Fl a. 2000) .

Al t hough t he Lawrence opi nion directly speaks of ineffective

assi stance of counsel issues, its principle applies to any post-

convi cti on i ssues. I n At wat er V. St at e, 788 So. 2d

223(Fl a. 2001), the issues raised were also ineffective
assi stance but the Suprene Court spoke in nore generalized terns
delineating the identical princi pal applicable to all

postconviction notions [Atwater; at 229]:

We begin our analysis with the general
proposition that a defendant is entitled to
an evidentiary hearing on a postconviction
relief motion unless (1) the notion, files
and records in the case conclusively show
that the prisoner is entitled to no relief,
or (2) the notion or a particular claimis
legally insufficient. See, e.g., Maharaj v.
St at e, 684  So. 2d 726 (Fla. 1996) ;
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Ander sonv. St at e, 627 So. 2d 1170
(Fla.1993); Hoffman v. State, 571 So. 2d 449
(Fla. 1990); Holland v. State, 503 So. 2d
1250 (Fla. 1987); Lemon v. State,
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498 So. 2d 923 (Fla. 1986); Fla. R Crim Pro.
3. 850. The defendant bears the burden of
establishing a prima facie case based upon a

legally wvalid <claim Mere concl usory
al l egations are not sufficient to meet this
bur den. See Kennedy v. State, 547 So.2d

912(Fla. 1989). However, in cases where there
has been no evidentiary hearing, we nmust accept
the factual allegations made by the defendant
to the extent that they are not refuted by the
record. (citations omtted). W nmust exam ne
each claim to determne if it is legally
sufficient, and, if so, determ ne whether or
not the claimis refuted by the record.

Applying these principles, the trial court should have
conducted the Huff hearing under the presunption that Appell ant
is entitled to a full evidentiary hearing on all of his factual
cl ai ms. The trial court should have determ ned whether the
nmotion was tinmely and legally sufficient on its face. 1In this
case, the trial <court failed to properly determ ne that
Appellant’s motion, the files and records in the case
concl usively showthat he was not entitled to relief as a matter
of law. The trial court erred in summrily denying all twenty-
two clainms without any evidentiary hearing. Since there was no
evidentiary hearing in the trial court, this Court nust accept
appellant’s factual allegations as pleaded because they are
conpletely consistent with the record. As a result, the case
shoul d be remanded for evidentiary hearing.

The trial court failed to attach record portions to its

order along with witten findings so that the review ng court

could make its determ nation as to whether the trial court’'s
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decision is valid
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under Atwater and Lawrence.

This is Appellant’s fourth post-conviction notion.
Notwi t hst andi ng, his litigation has spanned twenty-two years and
seen several changes in forensic evidence procedures such as DNA
testing that was not available in 1982 but would be avail abl e
t oday. In addition, gunshot residue testing has evolved and
procedures that were novel in 1982 are no |onger considered
valid. Records in the case are nore volum nous and nore details
of the facts have come to |ight. Consi derations such as
eyewi tness testinmony have beconme nore scientifically testable
with “identifying characteristics” and “encoding factors” and
t he psychol ogy of how and why people make the choices they do
and how that factors into their identifications is currently
better understood than in 1982. The issues Appell ant has rai sed
on this post-conviction nmotion have not been raised before and
t hey have not been |itigated before. Appellant should be given
an opportunity to present proof of facts on the issues raised so
that the trial court would have a conplete record before it
prior to making an infornmed decision and the review ng courts
woul d have the conplete factual record on which to rule. Death
cases deserve special attention and attention neans to record
facts and not nere pleadi ngs al one.

When cases such as this one sit for a year and a half
between the Huff hearing in the trial court and its final order

sunmarily
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denying all of Appellant’s clains, that is nore than an adequate
ampunt of time to have actually conducted a final evidentiary
hearing with witness testinony and real evidence. Had the tri al
court done that, there would now be an adequate record for the
reviewing Court. It is error for the trial court to delay the
proceeding for that amount of tine and then suggest that it
woul d be a waste of tinme to conduct an evidentiary hearing on
the issues. It is certainly true in this case that the failure
of the trial court to hold atinely evidentiary hearing presents
a major cause of delay in the post-conviction process.

VWhenever the trial court inmproperly denies relief that is
| ater overturned on appeal, valuable tinme is |ost both to the
court process and to the person who nust remain on “Death Row
if he is |later determ ned to have been wongly convicted. It
woul d appear to be a better practice for the trial court to
liberally grant evidentiary hearings on a tinmely basis and give
t he defendant a fair opportunity to prepare and present proof on
his properly pled clains.

Under Florida law, an evidentiary hearing on a post-
conviction nmotion is required provided the notion is legally
sufficient and the clains are properly pled alleging a factual
basis under the law for the relief sought, or unless the files
and records conclusively denponstrate that the defendant is not
entitled torelief. |If the notion is sufficient onits face to

allege a claim|[for ineffective
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assi stance, new y di scovered evidence, a Brady violation, Gglio
claim etc.] as a matter of law and if the files and records do
not conclusively refute the claim the trial court nust grant an
evidentiary hearing.

In the case at bar, the trial court did not nake a finding
t hat Appellant’s 1t Anended Motion for Post-Conviction Relief
was |l egally sufficient or insufficient. Nor did the trial court
enter any findings on “tinmeliness” of this notion. The tri al
court did adopt all of the State’s argunents in its response to
all of the clainms and incorporated the State' s response and
appendix into its final order sunmarily denying each and every
claim The trial court made no findings in regard to the | egal
sufficiency of the pleading as to any of Appellant’s clains on
its face.

The trial court erred in not applying the proper |egal
standard to grant a final evidentiary hearing. While it should
beconme increasingly nore difficult to find adequate issues to
rai se on successive post-conviction notions under the theory
that there ought to be finality of litigation, valid newy
rai sed issues ought to be determned by evidentiary hearing
under the sane standard as if raised in the very first post-
convi ction notion.

I n Appel l ant’ s case, many unanswer abl e questi ons are rai sed
by review of the crime scene investigation. It is essential to

the integrity of the death penalty process to adequately and
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fairly litigate themto finality once and for all.

71



[ SSUE |11: WHETHER THE TRI AL COURT ERRED I N ADDRESSI NG
EACH
OF APPELLANT' S CLAIMS [I THROUGH XXI1], RAI SED
IN THE FI RST AMENDED MOTI ON FOR POSTCONVI CTI ON
AND/ OR COLLATERAL RELI EF, SEPARATELY AND
I NDI VI DUALLY W THOUT ANY REGARD TO THE
| NTERACTI VE OR CUMMULATI VE EFFECT OF SOMVE OR
ALL OF THESE CLAI MS TAKEN TOGETHER AS A WHOLE
AND W THOUT PERM TTI NG ANY EVI DENTI ARY HEARI NG
OR AN OPPORTUNI TY TO MAKE A RECORD FOR REVI EW?

In its “Order re: Huff Hearing” dated 7-1-03, the trial
court addressed each of Appellant’s clains separately and
i ndi vi dual |y. The trial court gave no regard to the
interrelation of the clains.

A. Crime Scene and Rel ated |ssues:

The crinme scene investigation raised nore questions than it
provi ded answers. In his 1t anmended notion for post-conviction
relief the Appellant attenpted to separate out his clains in
order to focus on certain key points. However, several of these
claims are necessarily interactive just as the crime scene
i nvestigation nmust be viewed inits entirety as a unit. |If too
many of the parts are bad an engine just won't run right.

In Claim | of Appellant’s 1st anended notion for post-
conviction relief paragraph 32(Db) addresses the | atent
fingerprint lifted from the bedroom door [fully argued under
| ssue I]. The evidence concerning identification of that print
was prevented by State action in refusing to make any AFIS

conparisons. Paragraph
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32(c) raises the issue of errant crime scene investigation.
These aspects of the claiminteract in that the State derived a
theory of the crinme that sinply had no basis in fact or |ogic.
In its opening statenent at trial the State outlined its
theory that “The evidence is going to show you, |adies and
gentl enmen, that Omar Bl anco was in the process of burglarizing
the dwelling at 2701 Northeast 35'" Drive, and during the
progress of that burglary the evidence is going to show you t hat
he shot to death John Ryan.” (TR vol. V, p. 766, |. 6-11). In
its closing argunent, the State again characterized the incident
when the prosecutor said “This is a vicious, ruthless, rotten
killing, done by a man who was burglarizing a hone, who entered
wi t hout perm ssion during the nighttime in order to steal-in
order to steal. The people who live in that house don’t know

Omar Bl anco.” (TR vol. X, p. 1677, |I. 25 through p. 1678, |. 4).

Fromits opening through its closing the State rai sed and argued
the following points that it intended to prove and that it
claimed to have proven

(1) There was an intruder (TRvol. V, p. 751, |. 23 through
p. 752, 1. 1);

(2) The intruder conversed with Thalia Vezos in English for
quite sonme tinme (TR vol. V, p. 752, |. 2 through p. 753, |.
12)in fact 8-9 mnutes (TR vol. X, p. 1679, |. 9-12);

(3) The intruder was in Thalia s bedroom she was dressed

for
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bed wearing a night shirt, a pair of sweat pants and a pair of
socks (PPh 2, vol. XXXVIIl, p. 1288, |. 7-8); the intruder |eft
and canme back several tinmes;

(4) John Ryan yelled “What the hell are you doing in ny
house?” and he proceeded to junmp the gunman in an attenpt to
over power himand get his gun away (TR vol. V, p. 753, |. 18-25)
and (TR vol. X, p. 1677, |. 11-13);

(5) John Ryan was shot and nurdered (TR vol. V, p. 754, |.
1-4) and “John Ryan is no nore.” (TR vol. X, p. 1688, |. 10-11);

(6) After sone tinme el apsed, Thalia unl ocked the front door
(TRvol. V, p. 754, |. 18-25) and ran out scream ng to her next
door nei ghbors’ house (TR vol. V, p. 755, |. 16-20);

(7) M. Wengatz called 911 and shortly thereafter the police
began to arrive (TR vol. V, p. 755, |. 21-23);

(8) Then anot her nei ghbor, George Abdeni, gave a statenent
t hat he saw a woman i n paj amas wal ki ng casually across the front
yard (TR vol. V, p. 759, |I. 19 through p. 760, |. 13) and (TR
vol . X, p.1681, |. 11-18);

(9) Thalia along with M. and Ms. Abdeni, M. and Ms.
Wengat z and there daughters, and FLPD Officer Karen Bull (TR
vol. X, p. 1682, |. 24-25) and Detective Kanm remai ned i nside
t he Wengat z hone di scussi ng the tragedy until they were inforned
that the police had caught the culprit and were bringing himto

the street in front of the Wengatz hone;
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(10) George Abdeni identified Omar Bl anco as the nan he had seen
(TR vol. V, p. 762, |. 4-12);

(11) Thalia was too shaken up to go outside and identify
Bl anco that night (TR vol. V, p. 762, |. 13-14) so she | ooked on
frominside the house;

(12) Later that afternoon, Thalia went to FLPD and picked
Bl anco out of a lineup (TR vol. V, p. 755, |I. 24 through p. 756,
. 4);

(13) A brown | eather purse was found inside the crine scene
t hat supposedly had Blanco’'s wallet and ID inside along with
Thalia s inexpensive watch (TR vol. V, p. 762, |. 18 through p.
763, |. 5) and (TR vol. X, p. 1678, |. 14-15) as if the man had
entered the residence for the purpose of stealing itens.

In review of what was conpiled by the crime scene
i nvestigators in this case and from the surrounding

circunstances, it is not indicative of the average burglar or

t hi ef. Normally a lone burglar will enter a residence when
there is no one hone but rarely will one man enter a hone that
has two | arge dogs inside and two separate occupied roons. In

cases where a burglar does enter an occupi ed residence, he does
not have several conversations with an encountered party in the
resi dence. Nor does he cut phone lines. That is an action done
by a hone invasion type robbery. A burglar does not |ock doors
behind him as he exits the residence. The Appellant wants the

opportunity to devel op these facts through
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a crime scene reconstruction expert at an evidentiary hearing.

If this was a honme i nvasi on type robbery, that type of crinme
is normally commtted by several individuals. A single gunnman
woul d be too vul nerabl e agai nst dogs and several fam |y nmenbers
that he mi ght encounter inside the residence. It would be far
too risky. When persons are encountered they are usually tied
up or duct taped and gagged. The intruders wll aggressively
scream orders at the people, “Get down on the floor! Get down
and shut up!” They won’t converse for 8-10 m nutes using words
like “Friend” and “Nobody’s going to hurt you. Just get back
into bed.” An experienced crime scene reconstruction expert,
such as the Appellant would bring to the evidentiary hearing in
this case, would likely give his opinion that this case as
presented woul d nore |ikely descri be an execution-type nmurder or
a drug related scenario with sone sort of a set up. In its
closing argunent, the State argued, “Now, when you shoot
sonebody seven tinmes, you are not there to crease his pants.
You are there to disarm him You are there to kill him That
is exactly what happened.” (TR vol. X, p. 1676, |. 12-15). That
is the likely cause: an execution of John Ryan by soneone who
knew hi m and was after him personally.

Thi s perplexing crime scene rai ses many questions that were
| eft unanswered by the crime scene investigators. Anong them
are these:

(1) Wiy are there several different descriptions?
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(2)

(3)

(4)

(5)
(6)

(7)

(8)

(9)

Why didn’t Thalia renmenber Blanco’'s blue shirt and
obvi ous jewelry (Appendix item 27)7?

Why was the front door |eft unl ocked for the intruder to
enter but he locks it when he | eaves?

Why weren’t any val uabl es taken, drawers opened or the
pl ace ransacked (Appendix item 30)? The home was in
perfect condition [other than Thalia's roomcaused by the
fight].

It is a blessing indeed, but why wasn’t Thalia killed?

VWhy did the perpetrator continue around the house after
t he shooting but take nothing?

If the perpetrator carried a |eather bag for stashing
stolen jewelry or goods, and continued to search for
things after the shooting, wouldn't he have noticed it
m ssing especially if it really did have his IDin it?

Why did John Ryan have $880 in cash on his person
(Appendi x item 18) at the tinme? He didn’t just get hone.
Why did he have it in his pocket? |If the intruder was a
thief, why did he |leave this cash behind?

Why did John Ryan yell out, “Wat are you doing in ny
house” before he attenpted to junp the intruder? Doesn’t
this indicate that John Ryan knew the intruder and was

shocked that he was in there then?
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(10)

(11)

(12)

(13)
(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

Why would a person carry a |eather purse when riding
a bike?
Why weren’t photographs of the den or other parts of

t he residence taken or processed?
Why, in a nurder case, did the crine scene tech only

shoot one roll of filnk

VWhy were there m ssing projectiles?

Wiy is there no fingerprints of Omar Blanco at the
scene?

If Blanco committed the crine with gloves or socks

over his hands, then how would they have found gunshot
residue on his hands? Wuldn't there have been gunshot
resi due on the socks?

VWhy weren't the socks photographed at the scene and
docunent ed as evi dence?

VWhy is there an unidentified fingerprint in this case
that the police were not desirous of identifying?

VWhy did the one i ndependent eyew tness [ Geor ge Abdeni ]
give three different accounts of how the perpetrator
fled?

Why did Thalia testify there were several shots fired
in the hallway when the evidence shows only one
projectile?

Why didn’t Thalia have blood on her clothing if John
Ryan was on top of her bleeding as he did?

Why didn’t Omar Bl anco have blood on his clothing or
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on his person fromthe struggle?
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(22) Why | eave damaging evidence so easy to be found
[l eat her purse and needl e nose pliers]?

(23) Why didn’t the crinme scene tech photograph the | eat her
purse up close with the contents as found?

(24) Why did FLPD stop a car in the very nei ghborhood that
had two black males with a sawed off shotgun and a
handgun just (Appendix item p. 4) mnutes after the
crime [at 11:23 p.m] and |l et themgo wi thout docunenting
their I D just because the BOLO said Latin nale?

(25) Wy didn't any crinme scene investigator create a
“crime scene diagranf that is a standard item in
i nvestigati ons showi ng di nensi ons, |ocations, distances,
etc.?

These are sone of the very interesting and inportant
questions that the Appellant wants to address at an evidentiary
hearing to consider in light of how fast the State rushed to
judgnment in this case. Bl anco was arrested on 1-15-82. This
first degree nmurder with the death penalty trial was over in
less than six months [verdict on 6-11-82]. This included a
second trial on arned robbery that the State pushed through for
the sol e reason of being armed with a prior felony aggravator in
order to support the death penalty. These questions are raised
under Claim 1, Claim XVIl and Claim XXII. These clains were
legally sufficient on their face and deserve to be |litigated at
an evidentiary hearing so that a record can be made for review
by this Court.
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B. | neffective Assistance of Counsel:

| neffective assistance of counsel issues are raised in
Claims I'l, VII, VIII, XIIl, XVI and XXIl. The |law on the issue
of ineffective assistance is well settled.

(1) Requirenments of the Constitution of the United States:

In Strickland v. Washi ngton, 466 U S. 668, 104 S. Ct. 2052,

80 L.Ed. 2d 674 (1984), the Supreme Court of the United States
granted certiorari “to consider the standards by which to judge
a contention that the Constitution requires that a crimna
j udgnent be overturned because of the actual ineffective
assi stance of counsel.” Strickland; 104 S. C. at 2063. In that
opi ni on, the high Court discussed the right to the assistance of
counsel and its paraneters. ?’

The Si xth Amendnent to the Constitution of the United States
requires the “assistance of counsel.”

In Strickland, supra, the Court noted that in a long line

of cases the Suprenme Court has recognized the right to counsel
in order that the fundanental right to a fair trial be
pr ot ect ed.

The Strickland Court held that, “An accused is entitled to

21 The issues in Strickland v. Washi ngton, 466 U.S. 668, 104
S. C. 2052, 80 L.Ed. 2d 674 (1984), related to capital
sent enci ng proceedi ngs. However, the Suprene Court

realized the necessity of addressing the test for
ineffective assistance of counsel at trial, generally.
Once settled, the test would also apply to a capital
sentenci ng proceeding simlar to that conducted in Florida
where the case arose. Strickland; 104 S. C. at 2064.

82



be assisted by an attorney, whether retained or appointed, who

pl ays
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the role necessary to ensure that the trial is fair.”
Strickland; 104 S. Ct. at 2063. The Court enphasized that “the
right to counsel is the right to the effective assistance of
counsel .” citing from McMann v. Richardson, 397 U. S. 759, 771
n. 14, 90 S. Ct. 1441, n.14, 25 L.Ed. 2d 763 (1970).

There are two ways in which the defendant’s constitutional
right to effective assistance of counsel can be violated. The
first category consists of those cases in which the acts or
om ssions of the prosecutor and/or the trial judge cause the
resultant ineffective assistance, thus causing fundanental
error.

The second category causing the defendant to be deprived of
the effective assistance required by the Sixth Arendnment, would
arise in those cases where defense counsel fails to render
adequat e | egal assi stance.

The Strickland Court noted that prior to its decision in
Strickland, supra, there had been no judicially announced
standard on the neaning of the constitutional requirenent of
effective assistance of counsel in the second category above
[acts or om ssions of defense counsel]. It was that chasmwhich
t he Supreme Court sought to bridge in its opinion by setting out
t he two-pronged Strickland test, which is discussed bel ow.

(2) The Strickland Test and Baxter Test:

The Strickland Court reviewed the proper standard for

def ense attorney performance at trial universally held by al
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federal appellate courts (prior to the date of the Strickland

decision) finding the standard to be one of "reasonably

effective assistance."?2% Strickland; 104 S. Ct. at 2064. The

Court reasoned that the burden is on the defendant to "show t hat
counsel's representation fell below an objective standard of
reasonabl eness.” Strickland; 104 S. Ct. at 2064.

In setting forth its two-part test?®, the high Court held:

"A convicted defendant's <claim that
counsel 's assi stance was so defective as
to require reversal of a conviction or
death sentence has two conponents.
First, the defendant nust show that
counsel's performance was deficient.
This requires showi ng that counsel made
errors so serious that counsel was not
functioning as the 'counsel' guaranteed
the defendant by the Sixth Amendnment.
Second, the defendant nmust show that the
deficient performance prejudiced the
def ense. This requires show ng that
counsel's errors were so serious as to
deprive the defendant of a fair trial, a
trial whose result i's reliable.”
Strickland; 104 S. Ct. at 2064.

The Court further stated:

"Thus, a court deciding an actua
i neffectiveness claim nust judge the
reasonabl eness of counsel's chall enged
conduct on the facts of the particul ar
case, viewed as of the time of counsel's
conduct. A convicted defendant maki ng a
claim of ineffective assistance nust
identify the acts or om ssions of counsel

28 See Trapnell v. United States, 725 F. 2d, at 151-152.

29 The two-pronged test of Strickland is: (1) The |awer's
performance was deficient, and (2) there is a reasonable
probability that the deficient performance affected the
outcome of the trial
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that are alleged not to have been the
result of reasonabl e pr of essi onal
j udgnent . The court must t hen
determ ne whether, in light of all the
circunstances, the identified acts or
onmi ssions were outside the w de range
of professionally conpetent assistance.
I n maki ng that determ nation, the court
should keep in mnd that counsel's
function, as elaborated in prevailing
professional norms, is to make the
adversarial testing process work in the
particul ar case. At the sanme tine, the
court should recognize that counsel is
strongly presunmed to have rendered
adequate assistance and made all
significant decisions in the exercise
of reasonabl e professional judgnment.”
Strickland; 104 S. Ct. at 2066.

The Court defined a reasonable probability to be "a
probability sufficient to underm ne confidence in the outcone."”
Strickland;, 104 S. Ct. at 2068.

In setting out its two-pronged test for ineffective
assi stance of counsel, the Strickland court stated that ".both
t he performance and prejudi ce conponents of the ineffectiveness
inquiry are m xed questions of law and fact." Strickland; 104
S. . at 2070.

| n Baxter v. Thomms, 45 F. 3d 1501 (11t" Cir. 1995), the
El eventh Circuit Court of Appeals applied the Strickland test to
mtigation evidence standards of preparation in penalty phase

pr oceedi ngs.

(3) Application of Strickland and Baxter to Florida Cases:

Both the min case, which set the test for ineffective

assi stance of counsel, Strickland, supra, and the case applying
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its reasoning
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to mtigation evidence in the penalty phase, Baxter, supra, have
been consistently followed and applied in Florida. See Von
Poyck v. State, 694 So. 2d 686 (Fla. 1997); Hildw n v. Dugger
654 So. 2d 107 (Fla. 1995) [required a new penalty phase
proceedi ng]; Rose v. State, 675 So. 2d 567 (Fla. 1996) [tria
court’s denial of 3.850 as to penalty phase reversed]; Deaton v.
Dugger, 635 So. 2d 4 (Fla. 1993) [remanded for new sentencing
pr oceedi ng] .

In Claims 1I, VII, VIII, XIlI, XVI and XXII| where
i neffective assi stance of counsel is alleged, Appellant has pled
the claims to a legal sufficiency and a final evidentiary

hearing must be held in the trial court.

C. Remai ni ng Cl ai ns:

ClaimlIll raises the issue of the discredited and unreliable
gunshot residue testing procedure enployed in this case
[fl amel ess atom ¢ absorption spectrophotonetry test] rather than
the test nost w dely accepted in 1982 and today [neutron
activation anal ysis] and addresses the unreliable results where
socks are covering the shooter’s hands. This claim also
addresses the | ack of evidence of fibers found on Bl anco’s shoes
t hat woul d connect himto having been inside the Vezos’ hone.

Claim IV and V raise issues of the State nmanipulating
evi dence and a conviction. These clains deal with two persons

who were tried along with Blanco in the Enmerald Hills Country
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Cl ub ar ned
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robbery case. That conviction was used as a prior felony
aggravator in this case supporting the death penalty. There was
an initial conviction that was overturned on appeal. Af ter
Bl anco was already on death row and the case was remanded for
retrial, the State struck a deal with Enri que Gonzal ez [ who had
testified in the first case that Blanco wasn't involved] that
t he charges against him would be dropped in exchange for him
agreeing to be deported back to Cuba. The other codefendant,
Fidel Ronmero, was given a reduced sentence in exchange for
testifying against Blanco. In this way, the State could
maintain its death sentence. These <clainms deserved an
evidentiary hearing.

Claims VI, VII and VIII raise viable issues that are pled
sufficiently to require evidentiary hearing.

Claims | X and X are adnittedly novel but raise interesting
i ssues regarding violation of wequal protection as to this
parti cul ar def endant and as opposed to others convicted of first
degree nmurder by not creating a reviewable record on the issue
of proportionality. Hearing tinme was requested to attenmpt to
make proof on this issue.

Clainms XIl and Xl address the eyew tness identifications
of Abdeni and Vezos and are sufficiently pled to require
evidentiary hearing.

Clainms XIV and XV address inportant trial rights that were
not afforded Appellant and are sufficiently pled to require
evi denti ary
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hearing in |light of the facts raised show ng blatant
untrustworthiness of the identifications.

Cl ai m XVl addresses a particular problemthat arose wherein
the English speaking attorneys did not adequately convey the
State’s plea offer of [pre-guidelines] “life” to the Appell ant
with opportunity for parole after twenty-five years. Thi s
i nportant clai mneeds to be addressed by an evi dentiary heari ng.

Claim XVI|I addresses prosecution’s wuse of msleading
evidence relating to the lady’'s bicycle, brown |eather purse,
Abdeni ' s contrived show up identification and changed account of
the facts and this claim is sufficiently pled to require
evidentiary hearing.

Claim XVIII is a viable claim raising issues that are
sufficiently pled to be considered at evidentiary hearing.

Claim XXI'l| addresses the bungled crime scene investigation
and nultiple problens that nust be addressed at evidentiary
hearing as they are sufficiently pled under the |aw.

The State has argued, and will likely continue to argue,
that every claim is independent and nust be considered by
itself, st andi ng al one. They argue the eyew tness
identifications are not material. Even if they are tainted,
Bl anco tested positive for gunshot residue and his I D was inside
t he house. Then they argue, even if the gunshot residue test is
found to be unreliable it is of no consequence because Abden
identified him at the showup and Vezos picked him out of a
i neup. Then they argue, even if there
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were problems with the crime scene docunenti ng evidence or chain
of custody of the lady's bike it is of no inport because the
gunshot residue was positive and the eyewitness ID s were nmade.
These circul ar argunents can go on and on.

All  of the clainms are interactive. The crinme scene
investigation is to be considered inits entirety. There are so
many i nadequaci es as to cast grave doubt over the entire crine
scene investigation to the point of not believing any of the
purported evidence. It is all part of the whol e process.

All of the clains need to be considered as to |egal
sufficiency in the pleading and, once determ ned to be legally
sufficient, the Appellant deserves to have a full, opportunity
to try his case through an evidentiary hearing on the issues

rai sed.
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| SSUE | V: WHETHER THE TRI AL COURT ERRED I'N FAI LT NG
TO HOLD
AN EVI DENTI ARY HEARI NG ON THE CLERK' S
M SHANDLI NG OF TRI AL EVI DENCE SO AS TO TAI NT
THE VARI OUS | TEMS OF CLOTHI NG WHI CH WOULD FORM
AN OBSTACLE TO MODERN SCI ENTI FI C TESTI NG FOR
DNA AND GUNSHOT RESI DUE WHI CH WOULD TEND TO
EXONERATE APPELLANT?

The integrity of the trial evidence has not been nmi ntai ned
over the years that this case has been litigated. Appellant’s
ri ghts have been disregarded and ultimately | ost forever.

The fault entirely rests in the hands of the trial court
clerk’s office which, at sone tinme between 1982 and today, saw
fit to throw all of the evidence into one box, not individually
packaged, and comm ngle it such that all of the evidence is now
i ndelibly tainted. Now and forever nore the evidence of this
case is cannot be tested as nodern forensic methods have
devel oped and will develop in the future that would determ ne
t he i nnocence of the Appellant. Then there was no DNA testing.
Today DNA testing has brought to light the innocence of nany,
many death row residences in Florida and el sewhere. \Whatever
m ght be devel oped over the comng years will be of no avail to
t his Appel |l ant because of the negligence of the clerk’s office
in mshandling the trial evidence. This is patently unfair to
Omar Blanco and it violates his fundanental right to due
process.

Appel I ant sought to conduct a conplete crime scene evidence

reviewin its effort better understand the original crinme scene
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and
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the investigation nade by FLPD in 1982. The Broward prosecutor
commented that the first conplete evidence review on any
postconviction matter it is aware of took place in this case in
Broward County.

On 10-10-00, an ore tenus notion was nade i n open court for
| eave to conduct the evidence review of the clerk’s trial
evi dence and FLPD s archive evidence. The trial court granted
Appellant’s nmotion and the attorneys worked together on the
wor di ng of the order and setting up the dates, tinmes and pl aces
of this procedure. The date set was 12-13-00. A trial court
order (Appendix item 31) was entered in early December 2000
permtting the defense to conduct a full evidence review.
Unfortunately, the trial court appellate clerk has not included
that order in the record for this appeal and the true copy in
Appel l ant’ s counsel’s file was not dated by the in-court clerk.

VWi | e conducting the evidence review of all of the items in
t he possession and domain of the 17" Circuit Felony Clerk’'s
O fice, color photographs taken on 7-25-01 (ROA vol. 2, p. 364)
of the open box of evidence reveals that the bl oody clothes of
the murder victim John Ryan, were thrown | oose into the box and
comm ngled with the clothes worn by Omar Blanco (attached as
Exhibit “E” to Appellant’s notion to correct/supplement the
record which was agreed to by the Appellee and is currently
pending in this Court). Regul ar phot ocopies were included in

the record (ROA vol. 2, p.
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372) but not the original col or photocopy. The current state of
the evidence is shown in those two photos as it has existed for
an extended period of tine in the trial court clerk’s
possessi on.

Also during the course of preparation for Appellant’s
postconviction notion in this case and in response to the public
outcry for DNA testing in death row cases, the Broward State’s
Attorney undertook a |l aw enforcenment initiative to conduct DNA
testing on all Broward County death row i nnates that w shed to
avail thensel ves of such testing. Assistant State’'s Attorney
Carolyn V. MCann wote a letter dated 6-26-01 to counse
explaining the initiative (ROA vol. 2, p. 373).

Counsel along with his investigator and paral egal travel ed
to Union Correctional Institution [“Death Row'] to personally
confer with Appellant and to discuss the viability of entering
into an agreenent with the State in regard to DNA testing.

Counsel wrote to Ms. MCann on 8-24-01, delineating the
problens with the clerk’s evidence that Appell ant had di scovered
in his 7-25-01 evidence review (ROA vol. 2, pp. 374-375). The
bl oody clothes of John Ryan were commngled with Blanco' s
clothes, the nen’s purse and the pliers were all comm ngl ed.
Had Appell ant not conducted the evidence review just prior to
the | aw enforcenent initiative and blindly accepted the offer to
test DNA, the tainted results would have produced devastating
results the truth of which would have never conme to light, all
to the ultimate detrinment of
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Appel | ant .

If DNA testing of the various itens that were purportedly
used or touched by Appellant on the night of the crime would
conclusively prove Blanco was not the intruder and not the
shooter, that evidence could exonerate him That forensic
ability to get to the truth of the matter has been | ost forever
by the negligence of the trial court clerk.

| f Omar Bl anco’s shirt, shoes and silver vel our jogging suit
nm ght have been DNA tested to conclusively prove that Bl anco
never had any contact with the victim as the victims DNA
appears nowhere on any of those itens, that forensic ability has
been | ost forever as well.

Through t he negligence of the clerk’s office Bl anco has been
greatly injured and has been deni ed due process of |aw and equal
protection of the lawin that other death row i nmates had their
evi dence properly preserved until DNA testing was devel oped and
t hey could avail thenselves of the |aw enforcenent initiative.

I n addition to these problenms with conmm ngl ed evi dence, it
was determ ned that the “socks” purportedly worn over the hands
of the shooter on the night of the nurder were m ssing and were
not in the evidence box at the date of the evidence reviewon 7-
25-01. This was also brought to the trial court’s attention by
nmotion (ROA vol.2, pp. 364-375) and a hearing was held on 10-22-
Ol in the trial court (ROA vol. 3, pp. 482-507) concerning both

the problemw th
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t he socks and other itenms of conm ngl ed evi dence.

The Chi ef Evidence Clerk, Dave Tonkins, was subpoenaed for
testimony. He stated that he went back to the evi dence archives
and | ocated the socks supposedly inside the same evidence box
t hat had been thoroughly reviewed by the defense teamon 7-25-01
when the socks were not found and not photographed. At that
time no socks were found present inside the clerk’s evidence
box.

The defense team went into the evidence review that day
specifically |looking for those socks in order to determ ne how
t hey were packaged and nmi ntai ned over the years as they were
consi dering having the socks tested for gunshot residue and DNA
under the law enforcenent initiative (ROA vol. 3, p.2, 1.17
t hrough p. 5, |. 4). So counsel knew those socks were not in
t he evidence box at the time of this evidence review (ROA vol
3, p. 9, I. 24 through p. 10, |.24).

At the hearing, Appellant’s investigator [PlI] Pedro
Fernandez-Rui z testified as to his findings during the evidence
review and his photographing of the evidence. He found the
evi dence | oose and comm ngled and photographed it as it was
shown to himby the clerk (ROA vol. 3, p. 21, |I. 6 through p
23, I. 9). Inregard to the socks, M. Fernandez-Ruiz testified
t hat he also was specifically |ooking for those socks and none
were produced fromthe contents of that box (ROA vol. 3, p. 23,
. 10 through p. 24, |. 3).

The problem for Appellant now is that he knows the
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integrity
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of the trial evidence was not properly maintained and he does
not believe that the socks were actually kept in such a manner
as to permt integrity of any scientific forensic testing. As
a consequence, Appellant has been irreparably harmed and his due
process rights have been purposely and systematically violated

requiring serious renmedial action by this Court.
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CONCLUSI ON

1. The unsol ved |l atent fingerprint lifted fromthe bedroom
door that is of sufficient quality to be run through BSO s AFI S
system so that newly di scovered evidence m ght be obtained that
woul d probably change the outcone of this case, nust be ordered.
The Court should remand for proper order of the trial court to
acconmplish that.

2. The trial court erred in summarily denying all clains
wi t hout evidentiary hearing under the law and this Court should
remand the case to the trial <court to conduct a fina
evidentiary hearing on all clains.

3. Several of the clainms interact with one another and it
was error for the trial court to separate each one and thereby
rul e agai nst each claimas not being material to the outcome.
A final hearing is necessary to determ ne the probability of
changi ng the outcome of the case and nust be ordered by this
Court .

4. The evidence integrity has been severely and
per manently conprom sed violating appellant’s due process and
equal protection rights. This Court nust fashion an adequate

remedy.
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