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SUMVARY OF REPLY ARGUMENT

Appel l ant replies as to issue | that there is absolutely no
doubt that there exists an unsolved, unidentified AFIS quality
|atent fingerprint that was |ifted from the hall side of the
bedroom door. That very spot was touched by the intruder at
| east three times as he entered, exited, re-entered and re-
exited the bedroom of Thelia Vesos. It was also the very spot
where the victim junped the gunman and the struggle leading to
t he shooting occurred. Clearly, whonever the shooter was |eft
that unidentified fingerprint. The State has refused to permt
the appellant to run it through the AFIS system in order to
determine if a conparison can be made 24 years after the
shooting with 24 years of input fingerprints to conpare. The
unidentified state of the fingerprint, as raw data, is not newy
di scovered evidence but the AFIS conparison wll give the
identity of the person who left it and that will be newy
di scovered evidence leading to argunent relating to the
prejudice prong of the test at the necessary final evidentiary
heari ng.

Appellant replies as to issues Il and IlIl and it is noted
that the State’'s argunent is essentially identical to its
argument at the Huff hearing and speaks to each claim

individually explaining why, in its view, there should be no



relief. The trial court did not permit a final evidentiary
hearing and summarily denied all clains. As such, appell ant
relies on its argunent on issues Il and IlIl in his Main Brief.

Appel l ant replies as to issue IV with no further argument in

addition to his Main brief.



REPLY ARGUMENT

A REPLY TO STATE' S ANSVWER BRI EF ARGUMENT AS TO | SSUE
| : TRIAL COURT’ S DENI AL OF MOTION TO RUN UNSOLVED
LATENT PRI NT THROUGH THE BSO AFI S SYSTEM

In its answer brief, the State asserts whether or not the
trial court ought to permt the defense access to the State
controlled AFIS system to test the wunidentified |[atent
fingerprint (lifted fromthe hall side of the bedroom door at
the scene of the nurder) turns upon whet her ENRI QUE GONZALEZ,
was in fact the nurderer. The State argues that appell ant
believes the shooter was the defendant’s roonmmmate, ENRI QUE
GONZALEZ. Since the defense expert |atent fingerprint exam ner
conpared the unidentified latent lift wth known fingerprints of
GONZALEZ and concluded there was no match, the defense cannot be
permtted access to the AFIS system in the State’' s view.

Apart from the fact that such an argunment would tend to
unconstitutionally shift the burden of proof to the defendant

who woul d be under no obligation to prove who the actual nurder

is, it also makes no logical sense in ternms of evidence
anal ysi s. It is highly likely that the unidentified | atent
fingerprint lifted from the hall side of the bedroom door

(Appendi x item 10) was that of the shooter. Evidence adduced at
trial proved that the shooter went in and out of that door

several tinmes (TR vol. VI, pp. 886-894) and touched the door at



| east once in the view of Thelia Vesos (TR vol. VI, p. 894, |
13-16). It was at that very |ocation where the victim JOHN
RYAN, junped the shooter in an attenpt to disarm him (TR vol
VI, p. 888). Clearly, if the latent fingerprint is identified
to a particular person other than Blanco, then the remaining
evidence in the case could be reviewed and tested agai nst that
person’s identity in order to determ ne who the real killer was.
Thi s di scovery would necessarily tend to exonerate BLANCO

It is not the latent fingerprint itself that is newy
di scovered evidence. |If, and only if, that unsolved fingerprint
was run through the AFIS system and a conpari son resulted woul d
the evidence beconme “newly discovered” pursuant to Brady v.
Maryl and, 373 U S. 83 (1963). Once it has been run, the
appellant would be in position to determne if that newy
di scovered evidence would, or would not, render a probable
different verdict. Since this is a death penalty case, the
def endant should be given every opportunity to follow this
evidentiary lead to its | ogical conclusion.

If the AFIS systemis used as to this unsolved print and
t hat does not indicate any conpari son known to that system the
evidence would remain as it was during the initial guilt phase
of the trial, raw data. In that case, it would not be newy

di scovered evidence because the raw data was known at trial and



on direct appeal by the defense.

The only detrinment to the State in requiring an AFIS run
woul d be the relatively low cost and brief tine wasted to run
the conputer program |[the cost of which the defense has offered
to reinmburse to BSQ .

Since the appellant has been barred from the State
controlled AFIS system and he has not been given an opportunity
to present proof at an evidentiary hearing, the State has
effectively precluded himfrom effectively arguing the prejudice
prong of the newy discovered evidence test and this then
becomes a G glio violation pursuant to Gglio v. United States,
405 U.S. 150 (1972). Only when we know the identity of the
person whose print was on the door would we be able to argue the
prej udi ce prong.

The trial court denied appellant’s notion, concluded that
t he unsol ved print was not newly discovered evidence, and found
that the appellant failed to prove newy discovered evidence.
This was all done without affording the appellant the right to
prove its claimat an evidentiary hearing.

I n appellant’s 1° anended notion for postconviction relief,
he addressed the unidentified latent lift in Clainms | and I
Claim | is directed to the issue that the State w thheld

mat eri al and excul patory evidence as to three independent and
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distinct factors. The first factor proffers that the two co-
def endants in a separate case (who were given deals so as to
obtain a conviction against BLANCO in Broward County case 82-
484- CF10) were other likely suspects in the JOHN RYAN nurder
case. This was purely and sinply appellant’s opinion.
The second and unrelated factor listed in daiml has to do
with the unsolved latent print. Appellant alleged that,
This print did not match to OMAR BLANCO
THELI A VESOS, MARGARET VESOS or JOHN RYAN
This latent print was never tested to other
possi bl e suspects such as (enphasis added)
REY ALONSO, ENRI QUE GONZALEZ and FI DEL
ROMERO, etc. Al'l of this evidence should
now be made available to the defense for
testing as the presunption is that said
evidence would exonerate this defendant.
[ROA vol . 2, pp. 217-218].
When appellant noved the trial court for an order directing
BSO to run the unidentified latent lift through the AFIS system
the trial court refused to do so because the defense expert had
determ ned that the unidentified print was not ENRI QUE GONZALEZ.
This occurred after the 1°' anended notion for postconviction
relief was conpleted and filed but before the notion for AFIS.
The identity issue as to ENRI QUE GONZALEZ was not rel evant
to the clainms nade by appellant. Appellant never said that the

unidentified print had to match to ENRI QUE GONZALEZ.

If the State and trial court were willing to concede that
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the latent |ift was probably the shooter, then what difference
woul d it have made if appellant believed with all his heart that
the shooter was ENRI QUE GONZALEZ? Appellant’s belief may be
wrong, but that print on the door belonged to the shooter who
was touching the door during the intrusion (TR vol. VI, p. 894,

. 13-16) and it has now been determ ned to be of AFIS quality.

In Claim 11, appellant raised ineffective assistance of
trial counsel. In paragraph 37, appellant alleges, “Trial
counsel had access to or should have been able to | ocate severa
items of testinony and evidence from the scene of the crine
including the following:” and then |ists five separate and
di stinct factors, one of which was the unidentified fingerprint.

Here again, appellant does not exclusively tie the unidentified
fingerprint to ENRI QUE GONZALEZ such that if it is not his, then
the unidentified fingerprint would be irrelevant. The relevance
of the fingerprint is the |location where it was found and not to
whom t he appel |l ant surm sed it bel onged.

In State v. Lewis, 656 So.2d 1248 (Fla. 1994), two cases
with simlar issues were consolidated for appeal, Lawence
Francis Lewi s and Frank Lee Smth. Both had been convicted of
first-degree nurder and sentenced to death. The issue in each

case arose on motion for postconviction relief where the
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def endant served the trial judge with a subpoena for deposition.
This raised the issues of whether pre-hearing discovery is
permtted and whether the trial judge could be deposed. The
Fl ori da Suprenme Court hel d:

On a nmotion which sets forth good reason,

however, the court my allow Ilimted

di scovery into matters which are relevant

and material, and where the discovery is

permtted the court may place linmtations on

t he sources and scope. On review of an

order denying or limting discovery it wll

be the [noving party’s] burden to show that

the discretion has been abused. [Lewis at p.

1250] .

This Court further held that, “The trial judge, in deciding
whether to allow this limted form of discovery, shall consider
the issues presented, the elapsed tinme between the conviction
and the post-conviction hearing, any burdens placed on the

opposi ng party and wi tnesses, alternative nmeans of securing the
evi dence, and any other relevant facts.” [Lewis at p. 1250].

In this case, the trial judge did not follow Lewis for the
foll owi ng reasons:

(1) Cainms | and Il were summrily denied w thout any
hearing and appellant’s notion requesting the wunidentified
latent |ift be run through the AFIS system was also denied
because the trial court believed that appellant was saying

ENRI QUE GONZALEZ was the one and only prospect as shooter.
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(2) The trial judge did not consider the issue presented
that the [ocation of the unidentified fingerprint made it highly
rel evant i ndependent of whether it bel onged to ENRI QUE GONZALEZ.

For if it had conpared to ENRI QUE GONZALEZ by appellant’s
expert |atent examner, there would be no need to run the
unsol ved print through the AFIS system On the other hand, the
conparison to ENRIQUE GONZALEZ having failed, it may show
appellant’s guess on the identity of the perpetrator was errant
but the fact remains that the fingerprint is still unsolved and
the issue unresolved. |In addition, the trial court apparently
assuned that if the unidentified fingerprint was |eft by ENRI QUE
GONZALEZ, then the print would be newy discovered evidence
whereas, if it was not GONZALEZ' s print the wunidentified
fingerprint would not be newly discovered evidence. This is
clear error on the part of the trial court and an abuse of his
di scretion.

(3) The trial court did not consider the elapsed tine
(1982) between the conviction and the post-conviction hearing
(none held yet 2006). This was 24 years of accunulating
fingerprints of witnesses and convicted felons whose date was
put into the AFIS data bank. If the unidentified fingerprint
bel onged to an individual who wal ked away from the nurder,

chances are great that that person conmtted nore crinmes and has
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his prints in the AFIS system over 24 years.

(4) The trial judge did not consider any burdens placed on
the opposing party and wtnesses. Actually running the
unidentified AFIS quality fingerprint by the appropriate BSO
trai ned enpl oyee would take no effort, a mninum of time and
i nsignificant cost. The State wouldn’t be prejudiced in any
way. There wouldn’t have even been any tine delay had the trial
court permtted the AFIS run at the tine of the initial notion
requesting it.

(5) The trial judge did not consider alternative neans of
securing the evidence as there are none. The BSO AFIS systemis
the only avail able system for acconplishing the ends sought by
appel | ant.

(6) The trial judge did not consider any other relevant
facts.

On appeal of an order denying discovery it is “the noving
party’s burden to show that the lower court abused its
di scretion.” See Spaziano v. State, 879 So.2d 51, 55 (Fla.
2004) . Appel | ant asserts that the trial court abused its
di scretion by not permtting appellant a reasonabl e opportunity
to test the evidence and then to summarily deny appellant’s

claims and affirmthe sentence of death.
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B. REPLY TO STATE' S ANSVWER BRI EF ARGUMENT AS TO | SSUES | |

and I1l: TRIAL COURT' S DENI AL OF EACH CLAI M W THOUT AN

EVI DENTI ARY HEARI NG, SEPARATELY AND W THOUT REGARD

TO THE | NTERACTI VE OR CUMULATI VE EFFECT OF THESE CLAI MS.
Appellant replies as to issues Il and IlIl and it is noted

that the State’'s argunent is essentially identical to its
argument at the Huff hearing and speaks to each <claim

i ndividually explaining why, in its view, there should be no

relief. The trial court did not permit a final evidentiary
hearing and summarily denied all clains. As such, appell ant
relies on its argunent on issues Il and IlIl in his Main Brief

and does not wish to enter additional reply argument to these

i ssues.
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C. REPLY TO STATE'S ANSVWER BRI EF ARGUMENT AS TO | SSUE
| V: TRI AL COURT' S DENI AL OF AN EVI DENTI ARY HEARI NG ON
CLERK'S M SHANDLI NG OF TRIAL EVI DENCE  CAUSI NG

DESTRUCTI ON OF EVI DENCE.
Appellant replies as to issue IV with no further argunent in
addition to, and relies upon the argunment made in his Min

Bri ef.
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CONCLUSI ON

This Court does not have an adequate record for determ ning
the remaining issues in this case because the trial court
preferred to summarily denies each and every claimindividually
and then summarily deny all relief. There having been no fina
evidentiary hearing, the appellant did not have an opportunity
to present proof to substantiate his clains. Therefore, this
Court should return the case to the trial court and require that
it enter an order requiring the running of the unidentified
fingerprint through the BSO AFI S systemto see if that print can
be identified. |If it can be, appellant requests sufficient tine
to present proof and argunment that it is newy discovered
evi dence.

In addition, the appellant should be given the opportunity
to make a record as to all other issues at final evidentiary
hearing so that when this Court again hears argunment on these

i ssues a record will be avail abl e.
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