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STATEMENT OF THE CASE

On March 4, 1993, Appellant was indicted on the follow ng

charges relating to an incident which occurred Novenber

1992:

(1) First degree nurder, victim Anthony Faiell a;
(2) First degree nmurder, victimAnthony difton;

(3) Attenpted first degree nmurder, victim M chael Rentas;

(4) Kidnapping, victim Anthony Faiella;
(5) Kidnapping, victimAnthony Cifton
(6) Kidnapping, victimM chael Rentas;
(7) Kidnapping, victim Tamry Ceor ge.

29,

(R 1-4). Appellant was convicted as charged. After a penalty

phase,

Appel

| ant appeal ed, raising the follow ng issues:
(1) The death penalty is disproportionate;

(2) The trial court i nproperly bal anced t he
aggravat ors against the mtigators;

(3) The trial court erred in denying defendant's
nmotion for mstrial based on the wongful adm ssion of
hear say evi dence over defense objection;

(4) The trial court erred by allowng wtnesses to
testify about other crimes or bad acts;

(5) The trial court erred in excusing a juror for
cause over defense objection;

(6) The trial court erred in instructing the jury that
it could consider whether the nurder was heinous,
atrocious, or cruel;

LGt

t he suppl enental record after relinquishment proceedings wll
13 SR. ”

the jury recommended the death penalty by a vote of 12-0

es to the original record on appeal will be “R” Cites to

be



(7) The trial court erred in refusing to strike jurors
for cause;

(8) The trial court erred in finding that the nurders
were conmmtted in a cold, calculated, and preneditated
manner ;

(9) The trial court erred in overruling objections to
the introduction of raci al prejudice into the
pr oceedi ngs;

(10) The trial court erred in considering separately
that the nurder was for pecuniary gain and that the
mur der occurred during the course of a ki dnapping;

(11) Anewtrial is warranted because of prosecutoria
m sconduct; and

(12) Section 921.141, Florida Statutes (1993), is
unconstitutional.

Foster v. State, 679 So. 2d 747 (Fla. 1996). This Court upheld
the convictions and death sentence. The Petition for Wit of
Certiorari was denied by the United Stated States Suprene Court
on March 17, 1997. Foster v. Florida, 520 U S. 1122 (1997)

On January 15, 1998, Appellant filed a Mtion to Vacate
Judgnment of Conviction and Sentence wth Special Request for
Leave to Anend (R 29-77). The notion was a Ashell § notion which
alleged the Ofice of Capital Collateral Review was unable to
file a conplete notion due to lack of funding and inability to
access public records. A second Mdtion to Vacate Judgnent of
Conviction and Sentence was filed June 1, 2000, raising the

foll ow ng cl ains:



(1) M. Foster was denied the effective assistance of
Counsel, pretrial, and at the guilt phase of his
trial, in violation of the Sixth, Ei ghth and
Fourteenth Anmendnents, counsel failed to adequately
i nvestigate and prepare the defense case and chal |l enge
the states case. The court and state rendered counsel
ineffective. As a result, the convictions herein are
not reliable.

(2) M. Foster was denied his right to the effective
assi stance of counsel and nmental health experts during
the guilty phase of his capital case when critical
information regarding M. Fosterss nental state was not
provided to the jury, all in violation of M. Fosterss
rights to due process and equal protection under the
Fourteenth Anmendnent to t he United St at es
Constitution, as well as his rights under the Fifth,
Si xth, and Ei ghth Amendnents.

(3) M. Foster=s trial was fraught with procedural and
substantive errors which cannot be harmess when
viewed as a whole, since the conmbination of errors
deprived him of a fundanentally fair trial as
guaranteed wunder the Sixth, E ghth and Fourteenth
Amendnent s.

(4) M. Foster:=s counsel was ineffective by counsel=s
failure to object to and thereby not preserving for
appeal the trial court=s finding that the nurders were
commtted in a cold calculated and pre-neditated
manner W t hout a pretense of nor al or | egal
justification.

(5 M. Foster:s sentence of death is prem sed upon
fundanmental error because the jury received inadequate
or inproper guidance concerning the aggravating
circunstances to be considered. Floridas statute
setting forth the aggravating circunmstances to be
considered in a capital case is facially vague and
overbroad in violation of the E ghth and Fourteenth
Amendment s.

(6) M. Foster was denied his right to a fair and
inmpartial jury by prejudicial pretrial publicity, by
the |ack of an adequate change of venue and by events



in this courtroom during trial hereby rendering tria

counsel ineffective and therefore, the trial court
erred.
(7) The penal ty phase jury i nstructions

unconstitutionally shifted the burden to M. Foster to
prove that death was an i nappropriate penalty.

(8) The juryss recommendation of death was tainted by
the state and courts=s failure to instruct the jury
regarding the statutory mtigating circunstances that
the crinme was conmitted while M. Foster was under the
i nfluence of extrenme nental or enotional disturbance,
t hereby rendering his counsel ineffective.
A Supplenental WMtion to Vacate Judgnment of Conviction and
Sentence was filed Septenber 25, 2000, raising the follow ng
addi ti onal points:
(1) M. Foster was denied the effective assistance of
Counsel, pretrial, and at the gqguilt phase of his
trial, in violation of the Sixth, Eighth and
Fourteenth Amendnent s, counsel fail to fully
investigate and prepare by a defense of voluntary
intoxication as it effected M. Fosters nental
disability and lack of nental capacity to commt and
appreci ate the consequences of his actions.
(R 418-421). An evidentiary hearing was set for Novenber 30,
2000. Appel lant noved to continue the hearing twce: once
because counsel was having hip replacenent surgery (R 428), and,
after the hearing was re-scheduled for WMrch 28-30, 2001,
because counsel was unable to prepare for hearing because of
physical therapy after the surgery (R 437). The evidentiary
hearing was re-schedul ed for January 30, 2002. On January 23,

2002, Appellant filed a Mdtion for Leave to Anend, stating that



Janet Vogelsang nmet with Appellants attorneys in 1993, during
which tinme one attorney nade a racial slur (R 448). Furthernore,
the attorneys were not interested in the visual aids she
prepared for trial (R 449). The notion was denied (R 453-464).

An evidentiary hearing was held January 30-February 1, 2002
(R 450-452, 629-1003). The Mdtion to Vacate was denied on July
8, 2002 (R 514-542). Appellant filed a Mtion for Rehearing on
July 22, 2002 (R 543-546). The notion was denied on July 30,
2003 (R 616-622). Appellant appealed the order, and this Court
heard oral argunment on August 31, 2004.

By order dated OCctober 14, 2004, this Court relinquished
jurisdiction to the trial court for the purpose of holding an
evidentiary hearing on the allegations set forth in the notion
for leave to amend. (SR1). The trial court held an evidentiary
hearing January 20-21, 2005. At the end of the hearing, the
court heard argunments. The State argued that the anended notion
was a untinmely successive nmotion and procedurally barred, in
addition to argunments on the nerits (SR473-474). Col | at er al
counsel argued that since the Florida Supreme Court remanded for
a hearing, they had rejected the State’s argunents on procedura
bar (SR474). On March 4, 2005, the trial court entered an order
denying relief on the anmended notion to vacate (SR52-60). This

appeal foll ows.



STATEMENT OF THE FACTS

Racial slur by M. Smallwood. Janet Vogel sang signed an
affidavit in 2002, stating that M. Smallwood nmade a racial slur
(SR190, Defense Exhibit 8). Supposedly, M. Smallwod nmade a
coment that “Jermaine is just another dunb nigger, and who
cares any way about all this mtigation, the jury is not going
to listen anyway.” (SR 135). She never docunented the fact that
she heard the coment. She did not know where they were when the
coment was nmade or who was present (SR190). Vogel sang coul d not
recall whether M. Snmallwod nmade the racial comment at their
first or second neeting (SR132-133). She only knew that “it was
made pretty early on and other people were present.” (SR133).
She could not renenber the exact comment. The affidavit stated
that M. Smallwod “in effect” nade the comrent (SR191).
Vol gel sang never nmade any note of the comment (SR192). She did
not tell the judge (SR203). There was no pattern of racism or
discrimnation, just a dismssive attitude (SR203-204). She did
not think the coment was significant enough to report because
there was no racismor pattern of racist behavior (SR208). This
case was not the first tinme Vogel sang accused an attorney of
making a racial slur (SR212). Furt hernore, she had been found

bi ased by a judge (R252).



Vogel sang’ s perception of M. Smallwod and M. Kelley was
that they did not understand what mtigation was in ternms of how
extensive it needs to be (SR136). She felt the racial coment
was indicative of a broader attitude of “what difference does it
make, it’s not going to matter anyway.” (SR137).

Most of Vogel sang’s contact was with M. Kelley because he
was in charge of the penalty phase (SR197). Vogel sang adm tted
on cross-exam nation that M. Smallwod did not show a pattern
of racial bias (R252).

Race was an issue fromthe beginning of the case. The case
was a “very high profile sensationalized case” that was first
tried in Federal court because it was the first case prosecuted
under the new Federal carjacking statute (SR347). Def ense
counsel was so concerned about the racial aspect that they noved
to change venue. Foster was black and the victins were
Hi spanic. Three Hi spanic boys were shot in a field, but a black
woman with them was set free unharnmed (SR348). Venue was
changed to Orange County which was still not satisfactory
because of the publicity from the Federal trial (SR348).
Defense counsel filed a second notion for change of venue
(SR349) . Kelley was certain they shared their concerns about

race with Vogel sang (SR350).



When Kelley reviewed Vogelsang’s affidavit alleging a
racial slur, he was surprised (SR368). The statenent was never
made in his presence (SR369). The only tine Vogel sang net with
Smal | wood that Kelley was not present was the first neeting at
Fi bber MGCee’s. Gary Phillips was present at Fibber MGee’s
( SR369) . There was no reason for Smallwod to neet wth
Vogel sang wi thout Kelley, since Kelley was responsible for the
penalty phase (SR369). Vogel sang never nentioned any concerns
about Smal | wood havi ng raci al bias (SR370).

When Vogel sang nmet with Smal |l wood at Fi bber McGee’'s, it was
a very brief neeting. Gary Phillips had picked up Vogel sang at
the airport and was driving her to her hotel. They stopped at
Fi bber McGee’s for about five mnutes. Phillips did not hear
Smal | wod meke any type of racial comment (SR401). Both Phillips
and Smallwood testified the latter was never alone wth
Vogel sang during the time they were at the restaurant (SR402,
436). M. Smallwod stated that Phillips brought Vogel sang into
the restaurant, they were introduced, Snallwood told her Kelley
woul d neet with her the next day, and they left (SR436). They
did not talk about the case (SR437). The next day they all net
at the office and Vogelsang, Phillips, and Kelley went to

Auburndale to interview famly nenbers (SR437). Smal | wood



testified he was never alone with Vogel sang (SR438). He never
made the statenment she attributed to him (SR440).

Phillips never heard any such comment during the tinme he
worked with Smallwood and Kelley (SR402, 403, 405). Phillips
was hired to seek out mtigation and was told to do whatever was
necessary to assist in finding mtigation and to assist the
mtigation experts (SR402).

Failure to use Vogel sang exhibits. The day of trial, M.
Kelley nmet with Vogel sang behind the courtroom to discuss the
vi sual aids (SR135). Vogel sang prepared a chart which was an
accunul ation of risk factors (SR154, Defense Exhibit 5). There
was nothing that prevented her from testifying to the risk
factors if she was permtted by the judge (SR157). Vogel sang
recalled that there was an objection to her testifying to
information from other people (SR157). Vogel sang was not
allowed to use the charts in her testinony (SR165). Vogel sang
is usually on the stand for five hours on average (SR172). She
has testified as long as a day and a half (SR172). M. Kelley
only did a brief run-through with her the day before she
testified. She typically likes to do a conplete run-though with

vi sual aids and her conplete testinony (SR173).



M. Kelley told Vogel sang the judge was not going to allow
the charts. Vogelsang told him other attorneys had argued for
the visual aids to be used but not admtted as exhibits (SR178).

Vogel sang recalled the judge ruling that she could not
testify as to what people told her in interviews or what was in
the records, but could only give a general summry of her
findings (SR241-242). The judge ruled she could not talk about
any of the specifics of Foster’s life in terns of what she
| earned frominterviews or records (R242).

M. Kelley net with Vogel sang before she testified and went
over all the docunents and records. Vogel sang identified
certain risk factors. Kelley outlined the risk factors and
transferred themto a chart. He used that chart when he argued
the case, and it was introduced as an exhibit at the 2002
evidentiary hearing (SR356).?2 Kel l ey produced the chart from
conversations wth Vogel sang (SR358-359). In fact, Vogel sang
was present when Kelley wote down the risk factors she wanted
to testify about (SR359). Kelley listed all the risk factors
Vogel sang said applied to Foster. The day of the hearing,
Vogel sang cane in about ten mnutes before she was supposed to
testify. She had one or two charts which she wanted to use.

Kelley told Vogelsang he already had his own chart which he

2 A digital photo of the chart was introduced as State Exhibit 2.
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preferred to use because it had all the risk factors she wanted
to testify about (SR360). Vogel sang did not have the charts at
the deposition the day before and had not brought theminto the
office (SR446-447). M. Smallwod saw Vogel sang’s charts, and
t hey covered the sanme ground as Kelley's charts (SR441). When
Kel l ey gave closing argunent, he would discuss each statutory
and nonstatutory mtigator and point to the chart (SR442).

Prior to Vogelsang's testinony, the State objected to
Vogel sang testifying to what other people told her (SR362).
There were no famly nenbers willing to testify (SR361, 446).
Some of the famly nenbers cane to court, but they all said they
did not want to testify (SR384). Kelley was “terrified to put
them on the stand if it was against their will to testify.”
( SR385) The State objections to hearsay testinony were
sustai ned. Defense counsel noved to continue the trial in order
to convince famly nenbers to testify. The notion to continue
was denied (SR352, State Exhibit 4).° Kelley told Vogel sang she
could testify as to her findings but could not go into

specifics. One of Vogelsang’s charts had information that was

3 State Exhibit 4 is a copy of the penalty phase index and the
rel evant section of the penalty phase during which the State
objected to hearsay testinony. The trial judge took judicial
notice of the transcript which was part of this Court’s record
on appeal in Case No. 84,228 (SR363).

11



obj ectionabl e under the terns of the notion (SR364). The | ast
time M. Kelley saw Vogel sang’s charts, she had them (SR364).

M. Kelley questioned Vogel sang about risk factors and she
was not precluded from testifying about risk factors (SR243,
365) . She testified with no objection from the State (SR244,
365). Kelley checked his chart to make sure Vogel sang covered
every risk factor (SR365). Wien she was testifying for Alf
Catholic, the State objected, the objection was sustained, and
the jury advised to disregard her testinony (SR245, 366). When
the State’s objection to her testinmony in Catholic’s case was
sust ained, that concerned Kelley. He did not want any State
objections in his case during which the jury would be instructed
to disregard the testinony (SR367).

Kell ey believed Vogelsang was a very effective wtness
( SR366) . The trial judge found mtigation based on her
testi nmony (SR367).

Failure to provide materials to Janet Vogel sang. Vogel sang
was qualified as a clinical social worker wth expertise in
conducting biopsychosocial assessnents. She was retained in
this case on Septenber, 1993, at which tinme she went over her
checkl i st and things she needed in order to do the
bi opsychosoci al assessnent (SR111). Her first neeting with M.

Smal | wod was in Decenber (SR132). They tal ked on the phone

12



frequently (SR194-195). Vogel sang also spoke wth Gary
Phillips, the investigator (SR196). There were phone calls and
interviews which Vogelsang did not record or request paynent
( SR198) .

Recognizing that no investigator can acquire all the
records, Vogel sang would usually have three to five three-ring
bi nders filled with records on famly nenbers and extended
famly nmenbers (SR117). She liked to neet as many famly
menbers as possible (SR118). Gary Phillips, the defense
i nvestigator, took Vogelsang around to neet famly nenbers
( SR130) .

Vogel sang wote the attorneys a letter on Decenber 19,
1993, stating that the nunber of hours authorized by the court
“barely scratch the surface of what is required for a conplete
psychosoci al assessnent.” Further, other attorneys had a
schedul e prepared for her upon her arrival and that even Gary
Phillips was |ost. Vogel sang said she would not return to
Florida unless nmore hours were authorized, and the attorneys
woul d have to pay all travel costs up front. (Def ense Exhi bit
3). The letter was designed to alert the attorneys to further
records she needed (SR143). She renenbered going to the
attorneys’ office and finding records the attorneys didn't even

know woul d be hel pful to her (SR143).

13



Vogel sang |ike to have two interviews with each famly

menber (SR144). She made a list of records she needed fromthe

at t or neys. She had nedical, school, AFDC, DCF, and | egal
records on Foster (SR145-146). She had nedical, school and
mental health records for Sanuel MDonnell, nmedical and school

records for Linda MIlntosh (Foster’s nother), school records for
Thadeus Burnham and school records for Rosemary. She felt that
the famly records file cane up short (SR145). She wanted
records across two or three generations: grandparents, uncles,
aunts and cousins, so she could |ook for patterns (SR145). She
want ed AFDC and HRS records on famly nenbers (SR146). Vogel sang
had photos of Sally Foster’s house (SR148). She did not receive
information on Foster’s two children (SR150). She did receive
Linda Mlintosh’s nedical and school records. She received
Foster’s father’s school records (SR218).

Vogel sang interviewed Linda MlIntosh, doria Hubbard,
Rosemary Foster, and Thadeus Burnham She wanted to interview
Corey Hubbard, famly nmenbers of Mke Bellamy, a friend of
Foster’s that was shot and killed; Mary Lee, the sister of Linda

Mcl ntosh; Richard MlIntosh, Foster’'s stepfather; teachers and

nei ghbors (SR151-152). Vogel sang interviewed two aunts, both
grandnot hers, and one grandfather. She interviewed Foster’s
father, two cousins, and Foster’s brother Tyree (SR216). She

14



interviewed two HRS workers (SR216). Social workers were afraid
to go to Foster’s neighborhood, and it was possible records of
his past were either nonexistent or deprived (SR217).

The attorneys only provi ded Vogel sang with 100-150 pages of
docunents (SR152). She normally has hundreds of pages and
soneti mes thousands (SR153). She liked to work eight to twelve
nmont hs on a case, but only had seven nonths to work on this case
(SR153). She was unable to nake a conplete eval uati on (SR154).

Vogel sang admitted on cross-exam nation that she reviewed
reports fromthe sheriff’'s office, FBI, depositions, and arrest
records on Foster and his nother; however, those records were
not in her file of 100-150 pages of docunments (SR214-216). At
trial, Vogelsang testified she reviewed Foster’s nental health
records. She did not have themin her file (SR218). MlIntosh’s
and Rosemary’s school records were not in the file even though
Vogel sang reviewed them (SR219, 221). Vogel sang revi ewed many
records in the attorney files but did not nmake copies of them
(SR220) . Therefore, the records would not be included in her
100- 150 pages of files (SR220). Vogel sang saw the arrest
records of Corey Lisbon and Gary London (cousins), doria
Hubbard and Rosamary Foster (aunts), John London (uncle), and
Thadeus Burnham (father), at the attorneys’ office but did not

make copies (SR223). Vogel sang reviewed the depositions of

15



Tamry George, M chael Rentas, and Leondra Henderson but did not
have themin her file (SR224-225).

Vogel sang net with the attorneys for six and one-half hours
on January 14, 1994, eleven hours on March 19,* el even hours on
March 20 and eleven hours on March 21 (SR226). She received
Federal Express delivery packages on two or three occasions well
before trial (SR227). Vogel sang billed for one-and-one-half
hours reviewing records on Decenber 3, 1993, during her first
trip to Olando, eight hours on Decenber 19, 1993, and three-
and-a half hours on January 12, 1994 (SR228-230). In fact,
neither M. Smallwod nor M. Kelley ever refused to provide
anything she asked for. Some records sinply could not be
obt ai ned (SR241).

M. Kelley retained Ms. Vogelsang to work in conjunction
with Dr. Dee to formulate an assessnent of Foster’s abilities,
background, and how environnmental factors affected his behavior
(SR342) . Bef ore Vogel sang becane actively involved, M. Kelley
and Gary Phillips, the investigator, went to Auburndale, Wnter
Haven, Lakeland, and “all over the place” to try to find
relatives (SR342, 346, 374). Kelley first contacted Vogel sang

in Septenber, 1993 (SR344). He mai ntai ned contact by tel ephone

* Vogel sang later clarified that part of this tinme was spent
reviewi ng records (R240).
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and sent her everything they had at the tinme on the case. He
tried to provide Vogelsang wth everything she wanted (SR344).
She never conplained to him that she was dissatisfied wth
anything (SR351, 383). Kelley even traveled to Auburndale with
Vogel sang and spent an entire day with her discussing Foster’s
background (SR351).

On Vogelsang’s first visit, Gary Phillips met her at the
airport and M. Smallwod net with her that night at a smal
| ocal restaurant in Kissinee nanmed Fibber MGee's (SR345).
Both Kelley and Snallwod nmet with Vogel sang the next day, and
Kell ey gave her a general description of Foster’s background.
Begi nning around age eight to ten, Foster grew up on the
streets. He had no formal parenting. Kell ey told Vogel sang
that the areas she would be visiting were not nice areas
( SR346) .

When Kelley received the Decenber 19 letter from Vogel sang,
he called her (SR352). He did not recall receiving an origina
checklist (SR372). Gary Phillips had never seen a checklist
(R416). Vogel sang expressed concern about certain school records
or hospital records they had attenpted to get (SR353). Kel | ey
sent Gary Phillips to obtain the records and they were sent to
Vogel sang ( SR354). Kelley would tell Phillips what records to

get and Phillips would follow up (SR416). The people on

17



Vogel sang’ s Decenber 19, 1993, list were interviewed on January
13, 1994 (SR422).

Vogel sang visited the area one or tw nore tines. Kelley
may have acconpanied her on sone of the additional interviews
(SR354). She never repeated her concerns (SR355). Kelley could
remenber nothing that she requested that she did not receive
( SR368) . He tried to get everything she wanted and sent her
everything he could get (SR373).

Gary Phillips, the defense investigator attenpted to gather
any and all records Vogel sang requested. Sonme of the records
she asked for sinply did not exist or were not avail able (SR405-

406) . Both Kell ey and Vogel sang would give Phillips direction

on records to collect. Phillips collected everything he could
and nore (SR406). Phillips obtained releases from Foster and
other people from all over Auburndale, Wnter Haven and

Lakel and. He then would serve the release and return to pick up
avail abl e records (SR407). Vogel sang woul d not be wi th him nost
of the time he was retrieving records (SR407). Phillips visited
six people on January 13 wth Vogel sang (SR407). There were
sone potential wtnesses that could not be found (SR408). | t
was not possible to nmake appointnments with these people, so it
was “luck of the draw sonetinmes” whether they were found at hone

( SR408) .

18



Character witnesses. The State presented 11 character

W tnesses who testified that neither M. Smallwod nor M.
Kel | ey have ever shown any indicia of racial bias. Judge Belvin
Perry, Chief Judge of the Ninth Judicial G rcuit, had known M.
Smal lwood and M. Kelley for sixteen years (SR87). Judge Jon
Morgan knew M. Smallwood for twenty-five years (SR122). Judge
Draper had known M. Snmallwod twenty years (SR184). Judge
MIler knew M. Snmallwood for twenty three years and was his
supervi sor when they both worked at the Ofice of the State
Attorney (SR234). Rose Thomas, Osceola County’'s first fenale
road deputy who was currently Probation and Parol e supervisor,
had known M. Snallwood for twenty-six years (R278). Gaendol yn
Wggi ns had known both M. Smallwod and M. Kelley for fifteen
years (R293). Jerone Goodwi n, Kissimee Police Departnent, had
know the attorneys for twenty-four vyears (R301). Zettie
McCri nmon had known M. Snallwood twenty years (R313). Evan
McKissic, first black teacher hired in Osceola County, was Don
Smal | wood’ s seventh grade teacher (SR325-26). Anna Pinell as,
di rector of housing and grants for Osceola County, had known M.
Smal | wod twenty years (SR331). Nelson Wnbush, coach and
assi stant principal, knew M. Smallwod and his famly (SR338).
Both attorneys were described as “color-blind” or “race neutral”

(SR91, 308), whose reputation in the comrunity for truth and

19



veracity was excellent (SR91, 184, 186, 236, 280, 295, 329) and
who had never been known for meking racial coments or having

any racial bias (SR127, 185, 235, 280, 296, 329, 334).
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SUMVARY OF THE ARGUMENT

The trial court addressed two nmain issues at the
evidentiary hearing: whether M. Smallwood nade a racial slur
and whet her racial bias caused M. Smallwod and M. Kelley to
render ineffective assistance of counsel. There were two
all egations of prejudice alleged: that M. Kelley failed to use
Ms. Vogel sang’s charts and that he failed to provide requested
mat erial and information to Vogel sang.

First, this anended notion raising these issues was
untimely, successive, and is procedurally barred.

Second, the issues have no nerit. There was no raci al
slur. Even if sonmething M. Smallwod said could be perceived
as a racial remark, it did not indicate prejudice and did not
affect M. Kelley's performance in the penalty phase. The
testinony presented at the evidentiary hearing showed that
counsel provided Ms. Vogal sang with all available materials and
conducted a conplete investigation. The issue regarding the
charts has no nmerit: M. Kelley used his own hand-witten chart

rat her that Ms. Vogel sang’s.
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ARGUVENT
| SSUE |

THE |1 SSUES RAI SED IN THI S APPEAL ARE PROCEDURALLY

BARRED AND HAVE NO MERI T.

As argued in the answer brief previously argued before this
court, this issue is procedurally barred. The notion was
untinmely and successive. The State re-asserted the argunents at
the hearing and re-asserts the argunments here. Further, the
allegations raised in the notion to anend have no nerit. The
testi nony showed M. Snallwood did not meke a racial slur and
was never alone with M. Vogel sang. Even if sonmething he said
could be msconduct as a racial remark, there was no effect on
M. Kelley' s performance in the penalty phase.

The trial judge order stated:
Motion for Leave to Anend

This Mtion was filed one week prior to the

evidentiary hearing on M. Foster's Mtion to Vacate

Judgmnent of Convi ction and Sent ence. Thr ough

collateral counsel, M. Foster alleged the existence

of newly discovered evidence which was not previously

avail able to either appellate or collateral counsel

and argued that it established counsel's ineffective

in both the guilt and penalty phases of the trial, as

well as the denial of the constitutional right to due

process. Speci fically, M. Foster submtted the

affidavit of defense expert Janet Vogel sang, who had
been retained to prepare a social investigation to be

presented to the jury in the event of a conviction at
trial.
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Ms. Vogel sang inforned collateral counsel, during the
i nvestigative stage of the postconviction proceedings,
that defense counsel refused to provide her with the
necessary material she needed to properly investigate
and render an opinion. She proceeded wth her

assi gnnent, but bel i eved that her opinion was
inconplete and that it had been thwarted by defense
counsel. She further stated that at one of her

meetings with defense counsel, when she asked about
materials she needed to conplete her investigation,
attorney Donald Smallwood told her "that mtigation
would not matter and the defendant was just another
nigger who killed two people and the jury would not
believe it." (See Affidavit of Janet Vogel sang

attached to M. Foster's Mtion for Leave to Amend as
Exhibit "A ™)

M. Foster argues that M. Smallwod' s statenents
showed his bias and prejudi ce agai nst bl ack people and
denied him due process, in that his own attorney
presuned him guilty because of his race and therefore,
did not adequately represent him He further argues
that these allegations go to the heart of effective
representation of any def endant in a crimnal
proceedi ng, and any attorney espousing such prejudice
shoul d not be considered effective.

Ms. Vogelsang also stated in her affidavit that
def ense counsel refused to permt her to use visual
aids she prepared to illustrate her testinmny. M.
Foster argues there is nothing in the record to
establish that the court did not permt the visual
aids or that counsel even attenpted to enter theminto
evidence. He concludes that this allegation also
establishes that he was denied due process of |aw by
his own counsel at the penalty phase of his trial.

January 20-21, 2005 Evidentiary Hearing
a. Character Wtnesses
The State presented a parade of wtnesses who
testified that Donald Smal |l wood's reputation for truth

and veracity is excellent and that he has absolutely
no racial bias. These w tnesses included Belvin Perry,
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Jr. (chief judge of the Ninth Judicial Circuit, which
includes Orange and Osceola Counties); Jon Mrgan
(county judge in Gsceola County); Carol Draper (county
judge in Osceola County); Jeffords Mller (circuit
judge in GOsceola County for 17 years); Andrea Walton
(assistant director of personnel for the city of
Ki ssimree); Rose Thomas (first female road deputy in
Osceol a County); Ownendolyn Wggins (legal secretary at
Kissimmee city hall); Jerone Godwi n (Kissinmee police
officer for 24 years); Zeddie MCrimon (Kissinmmee
police officer for 27 years); Evan MKissic (Retired
teacher); Anna Pinelas (comunity devel opnent bl ock
gr ant program and housi ng advi sory board in
Ki ssi mree); and Nel son Wnbush (rmanager of children's
basebal | team.

Col | ateral counsel Frank Bankowi tz raised no objection
to the first five wtnesses, but when Rose Thomas t ook
the stand, M . Bankowitz noved to strike  her
testinmony, and continued doing so with the rest of the
W tnesses. He vigorously challenged the State's right
to present so many character w tnesses, and further
argued that none of the w tnesses could nanme anyone
specifically with whom he or she had ever discussed
Donald Smallwood and Nick Kelley's reputation for
truth and veracity or their lack of racial bias. Over
the defense's objection, this Court allowed the State
to proceed with all of the w tnesses. However, it has
[imted consideration of their testinony, finding that
their opinions regarding M. Snmallwod and M. Kelley
are relevant, but not dispositive of the issues raised
in the Mdtion for Leave to Amend. What is &aundantly
clear is that every nenber of this group of nostly
African-Anericans® is convinced that neither M.
Smal | wood  nor M. Kelley has any racial bi as
what soever, and that both attorneys have denonstrated
t hensel ves to be zeal ous advocates for clients of all
races. The Court finds no reason to conclude
ot herw se.

b. Alleged Racial Slur

> Judges Draper, Mrgan, and MI|ler are Caucasian.
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As she stated in her affidavit, Ms.  Vogel sang
testified that Donald Small wod nmade the coment that
M. Foster was "just another young nigger and nobody
is going to listen anyway." She acknow edged that she
m ght not be recounting the conversation exactly word
for word, but to the best of her recollection, this

was "in effect” what M. Smallwod had said. She
further testified that she got the inpression the
attorneys did not understand what mtigation was, in
terms of how extensive it needed to be or the details
whi ch wer e essenti al for t he bi o- psychosoci al
assessnent. She believed their attitude was: "'Wat
good will this do? Wiat difference wll it nmake? Wy

bot her?" And, she also believed the racial comment was
part of a broader response which reflected their
attitude toward nitigation, although she acknow edged
she did not observe a pattern of ongoing racism or
bi as.

M. Smallwod testified that when he received a copy
of Ms. Vogelsang's affidavit, he responded by filing
his own affidavit denying her allegations. He remained
adamant that he never nmade such racial coments or
expressed the opinion that it was not worth it to do
mtigation. M. Kelley and M. Phillips Iikew se
testified that they never heard M. Snallwod nake
racial coments or deride the value of mtigation,
during the preparation for M. Foster's trial or at
any other tine.

M. Kelley testified that this case was first tried in
federal court under the new (at the tine) carjacking
statute, and during that tinme, it generated high
publicity. Furthernore, there had also been a recent
incident in GOsceola County in which a group of
African-Anericans Kkidnapped a group of Hispanics,
creating an atnosphere of racial tension. He and M.
Smal | wod decided to file a notion for change of venue
of the state trial, fearing that a jury in GOsceol a
County would be racially biased against their client
and seeking to protect himfromthe harnful effects of
such prejudice. The case was ultimately noved to
Orange  County, al though they found this nove
insufficient and unsatisfactory.
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If the alleged racial slur was nade, and Ms. Vogel sang
found it so troubling as to indicate the attorneys'
failure to advocate zeal ously on behalf of a defendant
who was facing the death penalty, logic dictates that
she would have docunented it and reported it
i mediately, as required by the ethical code of her
profession. It is extrenely significant that she did
not do so. Instead, she allowed the trial to proceed,
M. Foster to be convicted and sentenced to death, and
the state suprene court to affirm his conviction.
Al toget her, she waited several years before filing her
affidavit about the alleged racial slur, until she was
cont act ed by col | at eral counsel duri ng t he
i nvestigatory st ages of t he post convi cti on
proceedi ngs. This GCourt concludes that the weight of
the evidence presented at the evidentiary hearing
leads to the conclusion that M. Smallwood did not
make any racial slurs against M. Foster. Alternately,
if the comment was nade, the Court finds that M.
Vogel sang's interpretation of it was incorrect,
because at nost, it denonstrated the attorneys

concern for the manner in which a potential Osceola
County jury would perceive M. Foster, given the
racial tensions in Osceola County at the tine and the
publicity the case had generated. There is sinply no
support for the proposition that the statenent
reflected the manner in which the attorneys personally
vi ewed hi m

c. Failure to Provide Mtigation Mterials

Ms. Vogelsang testified that she provided defense
attorneys Donald Smallwood and Nick Kelley with a
checklist of records she needed to conplete a bio-
psycho-social assessnent and identify risk factors
which <can affect an individual's Ilife, but they
"refused” to provide her with all of the materials she
needed. She contended that she wote letters to the
attorneys, expressing her concern about the need for
addi ti onal records and suggesting there was nuch to be
done.

Among the records she identified as mssing were AFDC

and HRS records, birth records of M. Foster's nother
and records pertaining to other specific individuals.
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In summary, she believed she was deprived of records
whi ch coul d have provided extensive details regarding
M. Foster's famly history and environnent.

Attorneys Nick Kelley and Donald Snallwod, together
with investigator Gary Phillips, each testified at the
evidentiary hearing. Al denied receiving any sort of
checklist from M. Vogelsang, and all asserted that
they made every effort to provide her with everything
she requested during her neetings with them

M. Kelley handled the penalty phase of the trial. He
testified that when M. Vogelsang wote the letter
requesting additional mat eri al s, he directed M.

Phillips to retrieve whatever he could, and the
package was sent to her via Federal Express. He did
not recall her expressing any dissatisfaction wth

anything he and M. Smallwod were doing, nor did he
recall her conplaining that she was not receiving the
information she needed. He further testified that
while M. Foster's famly nenbers cooperated during
the investigative interviews, they did not want to
testify at trial, and that he was "terrified" to
subpoena them and put them on the stand if they did
not want to be there. M. Vogel sang wanted to testify
about her conversations with them but the trial judge
sustained the State's objection to this. Neverthel ess,
Ms. Vogelsang was allowed to testify, w t hout
objection, to the risk factors she believed were
present in M. Foster's |life, and M. Kelley believed
she was an effective witness as the trial judge did
find mtigation based in part on her testinony.

M. Phillips testified that both attorneys understood
the true value of mtigation and never refused to
provide M. Vogelsang with any of the itens she
requested. Sone of the records, quite sinply, did not
exist, in part because social workers were often
afraid to go to the part of town where M. Foster and
his famly lived.

M. Snmallwood testified that he did not talk directly
with M. Vogelsang about the records she needed, as
M. Kelley was directing the penalty phase of the
case. However, from the beginning, he believed that
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significant mtigating factors existed. He noted that

M. Foster was young and, in his opinion, involved
with others who dominated him Wen they net at the
jail, M. Foster was crying and renorseful, and he was

determned to do everything he could to spare M.
Foster from the death penalty. He believed that M.
Kelley and M. Phillips followed up on each potential
mtigating factor, and provided all the information
they could | ocate to Ms. Vogel sang.

Returning to the issue of M. Vogelsang's personally
prepared visual aids, M. Kelley testified that he
told her he preferred to use his own chart, which he
had created after neeting with her to discuss the risk
factors. In addition, he was concerned that her chart
contai ned hearsay information which would not have
been admi ssible at trial, although he acknow edged he
m ght not have explained this to her. He wanted her
testinmony to stand before the jury w thout objection,
which it did until attorney Chris Smth (who
represented co-defendant AlIf Catholic) tried to use
her testinmony in his case. During that exam nation,
Ms. Vogel sang offered specific details, to which the
State objected, and the jury was told to disregard her
remar ks, exactly the scenario M. Kelley had wi shed to
avoi d.

In summary, this Court finds no support for the

proposition that M. Foster's attorneys refused to

provide M. Vogelsang wth records she requested,

which were within their power to obtain, or for the

proposition that they sabotaged her testinony in any

way With respect to her visual aids.

(SR 53-60).

These findings are supported by conpetent, substantial
evi dence. Foster has failed to prove there was any racial slur,

or racist mndset, or prejudice by such slur or mndset.
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CONCLUSI ON

WHEREFORE, based upon the foregoing ar gunment and
authorities, the Appellee respectfully requests that this court

affirmthe trial court order

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL
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Fl orida Bar No. 410519
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