I N THE SUPREME COURT OF FLORI DA

JAMES V. CROSBY, JR., ETC
Petitioner,

FSC CASE NO. SC03-137
V. 1DCA CASE NO. 1DO1- 3205

JOHNNY BOLDEN,

Respondent .

PETI TIONER' S MERI TS BRI EF

On Review fromthe District Court
of Appeal, First District,
State of Florida

CAROLYN J. MOSLEY
FLORI DA BAR NO. 593280
ASSI STANT GENERAL COUNSEL

JUDY BONE
FLORI DA BAR NO. 0503398
ASSI STANT GENERAL COUNSEL

DEPARTMENT OF CORRECTI ONS
2601 BLAI R STONE ROAD
TALLAHASSEE, FL 32399- 2500
(950) 488-2326

ATTORNEYS FOR PETI Tl ONER,
JAMES V. CROSBY, JR., SECRETARY,
FLORI DA DEPARTMENT OF CORRECTI ONS






TABLE OF CONTENTS

TABLE OF
CI TATIONS. . . e i-iv

STATEMENT OF THE CASE AND

CERTI FI ED QUESTI ON

WHEN AN | NMATE WHO | S SERVI NG SEVERAL RELATED SENTENCES
SUBJECT TO CONDI TI ONAL RELEASE SUPERVI SI ON FOR MULTI PLE
CRI MES OCCURRI NG I N THE SAME CRI M NAL EPI SODE HAS

VI OLATED CONDI TI ONAL RELEASE SUPERVI SI ON, SHOULD THE
DEPARTMENT OF CORRECTI ONS | N CALCULATI NG THE NEW RELEASE
DATE, CONSI DER TI ME SERVED FOLLOW NG THE EXPI RATI ON OF
THE | NCARCERATI VE PORTI ON OF ONE SENTENCE, WHI LE AWAI TI NG
EXPI RATI ON OF THE | NCARCERATI VE PORTI ONS OF THE OTHER
RELATED SENTENCES, AS TOLLED, PURSUANT TO EVANS v.

SI NGLETARY, 737 SO. 2D 505 (FLA. 1999), AND, IF SO SHOULD
THE DEPARTMENT ADD SUCH TOLLED TI ME ONTO THE SENTENCE I N
CALCULATI NG THE NEW RELEASE

CONCLUSIE ON. . . .o e e e e
.47

CERTI FI CATE OF
SERVI CE. . . . . 48

CERTI FI CATE OF
COVPLI ANCE. . . . . 48



TABLE OF Cl TATI ONS

CASES

Bradley v. State, 721 So.2d 775 (Fla. 5th DCA
1998)..... 20, 29, 44

Brooks v. State, 762 So.2d 1011 (Fla. 5th DCA
2000)..... 18, 22, 29

Col eman v. Wainwright, 323 So.2d 581 (Fla.
1975) .. ..o 15

Davis v. Attorney CGeneral, 432 F.2d 777 (5th Cir.
1970)....... 42

Duncan v. Moore, 754 So.2d 708 (Fla.

2000) . ............. 19, 20, 35

Dowdy v. Singletary, 704 So.2d 1052 (Fl a.

1998)............... 35

Evans v. Singletary,
737 So.2d 505 (Fla. 1999)....... 7-9, 13, 15, 22, 26- 29, 35, 44-
45

Fiat Motors of N. Anerica v. Calvin, 356 So.2d 908
(Fla. 1st DCA
1978) . . 30

Gay v. Singletary, 700 So.2d 1220 (Fla. 1997)........ 15, 19, 37-
39

Henl ey v. Johnson, 885 F.2d 790 (11th Cir.
1989).............. 42

Hopping v. State, 650 So.2d 1087 (Fla. 3rd DCA
1995).......... 43

Keene v. Cochran, 146 So.2d 364 (Fla.
1962) . ... 33

Lincoln v. Florida Parole Conm sion,
643 So.2d 668 (Fla.1st DCA
1994) . . ... 29

-jiv-



Mann v. Goodyvear Tire & Rubber Co.,
300 So.2d 666 (Fla.
1974) . o 37

Mayes v. Moore, 827 So.2d 967 (Fla.
2002) .. .o 19, 35

Oosz v. Singletary, 693 So.2d 538 (Fla.
1997) . oo 18

Parole Conmin v. Cooper, 701 So.2d 543 (Fla.
1997)....... 15, 26, 28

Pressley v. Singletary, 724 So.2d 97 (Fla.
1997)..... 15, 24, 26, 28

Rivera v. Singletary, 707 So.2d 326 (Fla.
1998)...... 15, 19, 39, 40

Schell v. Wainwright, 322 So.2d 897 (Fla.
1975) . oo 15

Silvester v. State, 794 So.2d 683 (Fla. 4th DCA
2001)......... 41

State v. Green, 547 So.2d 925 (Fl a.
1989) . ... ... 14, 31

State v. Savage,
589 So.2d 1016 (Fla. 5th DCA
1991)........... 22,26, 27,29, 44

Thomas v. ©Moore, 797 so.2d 1196 (Fla.
2001) .. ... 15

Tripp v. State, 622 So.2d 941 (Fla.
1993) . ... 14, 31

Wlson v. State, 603 So.2d 93 (Fla. 5th DCA
1992) . ... ... 40

W nkler v. Moore, 831 So.2d 63 (Fla.
2002) .. ..o 16, 21

STATUTES



8

75, 084, . o 1, 2,19
375.087 ................................................. 1, 3,41
390.221 .................................................... 1,2
321.0017 ................................................. 14, 31
321.161 ................................................. 14, 16,
31

§

944, 275, . . . 2,14, 16, 20, 21, 31, 32, 38, 39
844.28 .............................................. 5,15, 34, 36
844.291 ..................................................... 19
847.005 ..................................................... 20
8447.1405 ....................................... 19, 23, 24, 25, 31
847.141 ............................................... 23,32, 34

CHAPTER LAWS

Ch. 88-

FLORI DA ADM NI STRATI VE CODE RULE

Rul e 33-
601. 104( 1) (@) 3. .. 35

COURT RULES

Fla. RCrmP

OTHER SOURCES

Webster’s New Work Col |l ege Dictionary (4th ed.
2000).......... 21

-Vi -



-Vii-



STATEMENT OF THE CASE AND FACTS!

Respondent Bol den commi tted aggravated battery in
viol ation of section 784.045, a second-degree felony;
possessi on of a short-barreled shotgun in violation of section
790. 221, a second-degree felony; felonious possession of a
firearmin violation of section 790.23, a second-degree
fel ony; and aggravated assault in violation of section
784. 021, a third-degree felony on Decenber 21, 1992 invol ving
two victins. (R 45-49) He pled guilty on April 27, 1993 and
was sentenced on each offense to prison for 10 years, |less 127
days of jail credit. (R 50-62) The sentences for aggravated
battery, possession of a short-barreled shotgun, and
aggravat ed assault were inposed as habitual felony offender
sentences pursuant to section 775.084(4)(a). (R 51, 53, 57)
As to the three habitual felony offender sentences, a three-
year firearm m ni mum mandatory term was i nposed pursuant to
section 775.087(2) for the aggravated battery and aggravat ed

assault offenses, and a five-year mninmumterm was inposed for

The petitioner will be referred to as the Florida
Department of Corrections or as the “Departnment”; the
respondent, Johnny Bolden, will be referred to by his |ast
name; and the Florida Parole Comm ssion will be referred to as
the “Commi ssion” or “FPC.” The record on appeal will be
referred to by the synmbol “R,” foll owed by the appropriate
page nunbers.
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possessi on of a short barreled shotgun. (R 51, 53, 57)2

The Departnment received custody of Respondent Bol den on
May 11, 1993. (R 39) Although the sentences ran
concurrently, they did not end at the same tinme due to the
differences in the applicable gain-time |aw on each sentence.
No basic gain-tinme, only incentive gain-time (up to 20
days/ nont h) was aut horized on the habitual felony offender
sentences, and no gain-tinme of any sort was authorized on two
of the habitual offender sentences (aggravated
assault/battery) until the 3-year firearm m ni nrum mandat ory
termwas served. On the other hand, both basic (10 days/nonth
applied in a lump sumup front) and incentive gain-tine (up to
20 days/nonth) were authorized on the sentence for felonious
possession of a firearm and incentive gain time (up to 20
days/ nont h) was aut horized on the shotgun sentence during the

5-year mini mum mandatory term (R 40)3

’Respondent Bol den al so committed two m sdeneanors for
whi ch he was sentenced to tinme served (R 58-61), which have
no rel evance to the present litigation.

3See § 775.084(4)(e), Fla. Stat. (1991) (“A defendant
sentenced under this section shall not be eligible for gain-
time granted by the Departnent of Corrections except that the
departnment may grant up to 20 days of incentive gain-tinme each
nmonth as provided for in s. 944.275(4)(b)"); 8 775.087(2)(a),
Fla. Stat. (1991) (“Any person who is convicted of
aggravat ed assault, aggravated battery ... and who had in his
possession a ‘firearm’ ... shall be sentenced to a m ni num
term of inprisonment of 3 cal endar years. *** [A]djudication
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Respondent Bol den was subject to conditional rel ease
supervi sion on the three habitual felony offender sentences,
which did not end at the sane tine. The shotgun sentence
ended before the aggravated assault/battery sentences, the
reason being that Bolden was eligible to receive incentive
gain time while serving the 5-year m nimum mandatory term on
t he shotgun sentence but not while serving the 3-year firearm
m ni rum mandatory ternms on the aggravated assault/battery
sentences. (R 40-41)

The shotgun sentence commenced to run on April 27, 1993
and ended on April 25, 1999 and was conprised of the

following: TIME SERVED 2316 days [127 days of jail credit +

2189 days of prison tinme served] + 1334 days of GAIN TI ME,

WHICH IS TIME NOT SERVED for a grand total of 3650 days (10-
year sentence). (R 41)
Had this been Bolden’s only sentence, he woul d have been

rel eased on April 25, 1999 into the conditional release

of guilt or inposition of sentence shall not be suspended,
deferred, or wi thheld, nor shall the defendant be eligible for
parole or statutory gain-time under s. 944,275, prior to
serving such m nimum sentence”); 8§ 790.221(2), Fla. Stat.
(1991) (“Upon conviction thereof [for possession of short-
barrel ed shotgun] he shall be sentenced to a mandatory m ni num
termof inprisonment of 5 years”; no provision restricting
award of gain tinme); 8 944.275(4)and (6), Fla. Stat. (1991;
2002) (sets out various types and rates of gain tinme that are
aut hori zed).
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program under the control of the Florida Parole Conm ssion for
a period of tinme equal to the amount of gain tine that was
awar ded, 1334 days. Bolden, however, still had to conplete
t he aggravated assault/battery sentences before he could be
rel eased to supervision.

The aggravated assault/battery sentences both ended on
March 27, 2000 and were conprised of the follow ng: TIME
SERVED 2653 days [127 days of jail credit + 2526 days of

prison tinme served] + 997 days of GAIN TIME, WHICH IS TI ME NOT

SERVED for a grand total of 3650 days (10-year sentence). (R
40) Whil e Bol den was conpleting the aggravated assault/battery
sentences, his conditional release supervision on the shotgun
sentence was tolled 337 days (from April 25, 1999 to March 27,
2000). (R 40-41)*

Bol den was rel eased to supervision under the custody of
the Florida Parole Conm ssion on March 27, 2000. (R 41) At
this time, Bolden had 1334 days to serve on supervision on the
shot gun sentence and 997 days to serve on supervision for the

aggravat ed assault/battery sentences. (R 40-41)

“The fourth 10-year sentence for felonious possession of a
firearmis not relevant to this litigation. That sentence
ended the earliest through the accunul ati on of the greatest
ampunt of gain time and w thout conditional rel ease
supervision to foll ow
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Bol den did not conplete his supervision, which was
revoked after he had been under supervision for 236 days,
ef fective Novenber 18, 2000, with 1 day of credit granted by
the Comm ssion. (R 71-72) Bolden, therefore, was returned to
prison to continue serving his sentences where they had ended.

The cal cul ati on of his new rel ease date began with the
date the sentence was originally inposed, and the period of
time fromthat date forward when he was not in service of the
prison termwas accounted for in the calculation. O herw se,
by default this tinme would have become prison tinme served.
The cal cul ati on on both sentences included a toll tinme of 236
days (less 1 day of FPC credit) for tinme spent at liberty
under supervision, and the cal culation on the shotgun sentence
i ncluded an additional toll time of 337 days to account for
the time Bolden remni ned incarcerated to serve the aggravated
assault/battery sentences after the prison termon the shotgun
sentence had ended through the accunul ati on of gain-time. The
previ ously awarded gain-tinme on both sentences was al so
forfeited pursuant to section 944.28(1), Florida Statutes

(1991- 2002) .



The structure of his sentences are shown as foll ows:

Shot gun Sent ence

Dat e/ Sentence April 27, 1993

10 years + 3650 days

Jail Credit - 127 days

Gain Tinme - 1334 days
Initial

End Date April 25, 1999

Assaul t/ Battery Sentences

Dat e/ Sentence April 27,

1993
10 years +3650 days
Jail Credit - 127 days
Gain Tinme -
997
days
Initial
End Date March 27,
2000



Time on Cond. + 236 days
Rel . Sup.

(3-27-00 -

11-18-00)

FPC Credit - 1 days
Gl Forfeited + 1334 days
Ti me Served in
Pri son on ot her

Sent ences
(4-25-99 to

3-27-00) + 337 days

GT earned since
return to prison

Time on Cond. + 236 day
Rel . Sup.

( 3-27-00 -
11-18-00)

FPC Credit - 1 day

Gl Forfeited + 997 days

GT earned since
return to prison

as viol ator - 124 days as violator - 124 days
End Date March 11, 2004 End Date April 9,
2003

Bol den’s new tentative rel ease date may al so be
calculated in the foll ow ng manner

Shot gun _Sent ence. Novenber 18, 2000 (revocation date) +

1334 days (tinme not actually served) - 1 day (FPC credit) -
124 days (gain tinme awarded since return to prison) = March
11, 2004.

Assaul t/Battery Sentences. Novenber 18, 2000 (revocation

date) + 997 days (time not actually served) - 1 day (FPC

credit) - 124 days (gain tine awarded since return to prison =
April 9, 2003.

Petitioner Bolden filed in Leon County Circuit Court Case
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No. 2001 CA 142 a mandanus petition in which he contended that
the time he was under supervision was 236 days, but that the
Depart nent had erroneously calculated it to be 573 days (236 +
337 = 573 days). (R 1-20) The Departnment responded that the
337 days represented the time Bolden remained in prison on
ot her sentences after the shotgun sentence had ended and
argued that all the time Bolden was not in service of the
shot gun sentence had to be accounted for in establishing his
new tentative rel ease date. (R 23-72) Bolden replied that he
served both prison tinme and supervision tinme sinultaneously,
and further that under no circunmstances could the Departnent
confine himin prison nore than 10 years. (R 73-78)

The Leon County Circuit Court agreed with the Departnent
and deni ed the mandanus petition, relying in part on Evans v.

Singletary, 737 So.2d 505 (Fla. 1999). (R 79-83) The First

DCA conducted certiorari review of the Circuit Court’s order
denyi ng Bol den’ s mandanus petition. The First DCA first
publ i shed an opinion in this case on August 2, 2002, but on
January 8, 2003, that opinion was withdrawn and replaced with
a new one. (A. 1-11) The Court granted the certiorari
petition and concluded that the conditional rel ease

supervi sion could not be tolled on Bolden’s shotgun sentence

whil e he conpleted the prison terns on the aggravated
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assault/battery sentences, and that no tolling time could be
accounted for in calculating Bolden s new rel ease date upon
his return to prison as a conditional release violator. (A
10) By inplication, the Court further concluded that Bol den
was entitled to 337 days of credit on his shotgun sentence to
account for the time he remmined incarcerated after the

shot gun sentence ended until his rel ease to supervision. (A
10)

Recogni zing the effect of its decision on the
“Departnent’ s sentencing procedures and the Florida Parole
Comm ssi on’ s supervision of those subject to conditional
rel ease,” the First DCA certified the follow ng question as
one of great public inportance:

WHEN AN | NVATE WHO | S SERVI NG SEVERAL RELATED
SENTENCES SUBJECT TO CONDI TI ONAL RELEASE SUPERVI S| ON
FOR MULTI PLE CRI MES OCCURRI NG | N THE SAME CRI M NAL
EPI SODE HAS VI OLATED CONDI Tl ONAL RELEASE

SUPERVI S| ON, SHOULD THE DEPARTMENT OF CORRECTI ONS I N
CALCULATI NG THE NEW RELEASE DATE, CONSI DER TI ME
SERVED FOLLOW NG THE EXPI RATI ON OF THE | NCARCERATI VE
PORTI ON OF ONE SENTENCE, WHI LE AWAI TI NG EXPI RATI ON
OF THE | NCARCERATI VE PORTI ONS OF THE OTHER RELATED
SENTENCES, AS TOLLED, PURSUANT TO EVANS v.

SI NGLETARY, 737 SO. 2D 505 (FLA. 1999), AND, |F SO
SHOULD THE DEPARTMENT ADD SUCH TOLLED TI ME ONTO THE
SENTENCE | N CALCULATI NG THE NEW RELEASE DATE? (A.

10- 11)




SUMVARY OF THE ARGUNMENT

Respondent Bol den received four concurrent sentences,
each of which was viewed individually to determ ne whether he
was subject to conditional release supervision, the |Iength of
t he supervision, and the anount of gain-tine subject to
forfeiture upon revocation of supervision. Bolden was subject
to conditional release supervision on three of the sentences
(shotgun, aggravated assault, and aggravated battery
sent ences). The |l ength of the supervision on each sentence
was equal to the ampunt of gain-tinme that was applied to the
sentence, and that same anount of gain-tine was forfeited upon
Bolden’s return to prison as a supervision violator. The new
rel ease date al so was extended on each sentence to account for
t he nunber of days Bol den was not in service of the prison
termon the sentence.

Two tolling periods were involved in this process. The
first was the tolling of the period of supervision until the
i ncarceration portion of all the sentences was served. The
second was the tolling of the period of incarceration on each
sentence fromthe date each sentence conditionally ended
t hrough the accumul ation of gain-tinme until supervision was
revoked.

Pursuant to the conditional release supervision statute

-10-



and Evans, supervision conmmences when the inmate is rel eased
from custody, which is the date the inmate reaches the overal
tentative rel ease date, not fromthe date one of the sentences
ends earlier than the overall tentative release date.
Supervi sion, therefore, necessarily is tolled on a sentence
that ends before the overall tentative release date is
reached. O herw se, the period of supervision to be served at
liberty is reduced or elimnated entirely.

Upon reaching the ending date of a concurrent sentence
t hrough the accumul ation of gain-time, the prison term
conditionally has been served. Fromthat point forward, the
Departnment no | onger has custody over the inmate on that
sentence and cannot regain custody unless, and until, the
Comm ssion or the sentencing court revokes the supervision and
returns the inmate to prison as a supervision violator
Bet ween these two dates, the Departnment has no authority to
grant the inmate credit for prison tinme (equal to the amount
of time spent in prison serving other sentences or the anpunt
of time spent out of prison under supervision). Prison tine,
therefore, necessarily is tolled on a sentence after it
conditionally ends until the inmte returns to prison as a
supervision violator. O herw se, the period of supervision

and the period of incarceration to be served as a violator is

-11-



reduced or elimnated entirely. This is so because a sentence
is conprised of tine served and tine not served (gain-tine),
and the decrease or increase of one automatically decreases or
i ncreases the other.

Both types of tolling periods were the | ongest on
Bol den’s shotgun sentence because it ended first, and from
the date the sentence conditionally ended until Bol den was
actually rel eased from prison, neither supervision nor prison
time was running. |f supervision had been running in prison,
it would have reduced his supervision at liberty by 337 days,
and if prison time had been running in prison while he served
t he other sentences, it would have reduced by 337 days his
period of supervision at liberty and his period of
i ncarceration as a supervision violator.

To avoid granting Bol den unaut horized prison credit upon
his return to prison as a supervision violator on the shotgun
sentence, the Departnment had to extend his new tentative
rel ease date on that sentence by 573 days (337 days for tinme
spent in prison solely on the other sentences and 236 days for
time spent at |iberty under supervision), |less the 1 day of
supervision credit granted by the Comm ssion.

The First DCA held that supervision on the shotgun

sentence began in prison, and that upon revocation of
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supervi sion, the Departnent could not extend Bol den’s new
rel ease date to account for the time he remained in prison to
serve the other sentences after his shotgun sentence
conditionally ended through the accunul ation of gain-tinme. In
ot her words, neither Bolden’'s supervision period nor his
period of incarceration could be tolled during this tine
franme. These hol dings are inpossible to reconcil e because an
i nmat e cannot serve supervision and prison tine sinultaneously
on the sanme sentence.

The First DCA based its holdings on the proposition that
t he Departnment needs express legislative authority to toll
both the runni ng of supervision and the running of prison
time. Respectfully, just the opposite is true. The
Depart nent needs express legislative authority for supervision
to begin running before release from custody and for prison
time to continue running after the sentence has conditionally
ended. No such authority exists. Supervision begins upon
rel ease fromcustody, and prison tinme restarts upon revocation
of supervi sion.

Approval of the First DCA's decision will underm ne
| egislative intent as nmanifested in both the gain-time and
conditional release statutes by reducing or elimnating on a

sentence the amount of time an inmate nmust spend under
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conditional release supervision, and the anmount of tinme the

i nmate nust spend incarcerated as a supervision violator. 1In
addition, requiring the Departnent and the Conm ssion to base
tolling decisions on whether nmultiple concurrent sentences
were inmposed for related or unrelated offenses is an

i npossi bl e task.
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CERTI FI ED QUESTI ON

WHEN AN | NMATE WHO | S SERVI NG SEVERAL RELATED
SENTENCES SUBJECT TO CONDI TI ONAL RELEASE SUPERVI SI ON
FOR MULTI PLE CRI MES OCCURRI NG | N THE SAME CRI M NAL
EPI SODE HAS VI OLATED CONDI TI ONAL RELEASE
SUPERVI SI ON, SHOULD THE DEPARTMENT OF CORRECTI ONS I N
CALCULATI NG THE NEW RELEASE DATE, CONSI DER TI ME
SERVED FOLLOW NG THE EXPI RATI ON OF THE | NCARCERATI VE
PORTI ON OF ONE SENTENCE, WHI LE AWAI TI NG EXPI RATI ON
OF THE | NCARCERATI VE PORTI ONS OF THE OTHER RELATED
SENTENCES, AS TOLLED, PURSUANT TO EVANS v.

SI NGLETARY, 737 SO. 2D 505 (FLA. 1999), AND, |IF SO
SHOULD THE DEPARTMENT ADD SUCH TOLLED TI ME ONTO THE
SENTENCE | N CALCULATI NG THE NEW RELEASE DATE?

The answer to the certified question is a resoundi ng
“Yes.” The First DCA in this case held that when an inmte is
serving concurrent conditional release eligible sentences
i mposed for related crimes commtted in the same incident,
conditional rel ease supervision cannot be tolled on any of the
sentences that may end before the | ast sentence ends, and
(except for the tolling of the prison termduring supervision
outside the prison) that no tolling can be accounted for in
cal culating a new rel ease date upon the inmate’s return to
prison as a conditional release supervision violator.

The First DCA construed Evans, supra, to hold that

conditional rel ease supervision could be tolled on a
supervi sion sentence that ends before a nonsupervision
sentence only where both sentences are inposed for unrelated

of fenses and run concurrently. The First DCA concl uded t hat

-15-



except for the Evans scenario, the Departnment has no judicial
authority or any statutory authority to toll conditional

rel ease supervision. It further concluded that the Depart ment
has no statutory or judicial authority whatever to extend an
inmate’s rel ease date to account for the tine the inmate
remained in prison after a supervision sentence ended until

all the other sentences were served and the overall tentative
rel ease date was reached.

The First DCA' s opinion affects how the endi ng dates on
sentences are cal cul ated before the inmte is released to
conditional rel ease supervision, the amount of time the inmate
is to serve under supervision, how the ending dates on
sentences are cal cul ated upon the inmate’s return to prison as
a supervision violator, and how the inmate’'s new tentative
rel ease date i s determ ned.

PRELI M NARY STATENMENT

Each prison sentence has its own ending date, which is
cal cul ated based on factors unique to it: Date sentence was
i nposed; length of sentence inposed; special provisions
i mposed, such as m ni mum mandatory terns; presentencing credit
granted by the sentencing court, such as credit for time spent
in jail awaiting disposition of the case under 8§ 921.161, Fl a.

Stat., credit for prison tinme served and gain-tinme awarded

-16-



under State v. Green, 547 So.2d 925 (Fla. 1989), Tri V.
State, 622 So.2d 941 (Fla. 1993), and § 921.0017, Fla. Stat.;
rate and amount of gain-time applied under § 944.275(4), Fla.
Stat.; credit for time spent under executive supervision upon
revocati on of supervision, which is granted by the
Commi ssion;® and forfeiture of gain tinme under § 944.28, Fla.
St at .

This Court repeatedly has recogni zed the uni queness of

each sentence. Parole Comin v. Cooper, 701 So.2d 543 (Fl a.

1997); Pressley v. Singletary, 724 So.2d 97 (Fla. 1997); and
Evans, 737 So.2d at 508 (The conclusion that tolling of
conditional rel ease supervision is proper “is still in accord
with both Cooper and Pressley because the concern in those
cases was that each sentence had to be viewed individually for
purposes of eligibility for Conditional Release, the | ength of
supervi sion, and any resulting gain-time forfeiture”).

A prison sentence is served by incarceration, not at

°See e.qg., Schell v. Wainwight, 322 So.2d 897 (Fla. 1975)
(Comm ssion has statutory discretion to grant parole credit on
prison ternm); Coleman v. WAinwight, 323 So.2d 581, 582 (Fla.
1975) (no constitutional right to parole credit on prison
term; Gay v. Singletary, 700 So.2d 1220 (Fla. 1997)

(Comm ssion has statutory authority to deny or grant control
rel ease credit on prison term; Rivera v. Singletary, 707
So.2d 326 (Fla. 1998) (sanme, but as to conditional release
credit); Thomas v. Moore, 797 So.2d 1196 (Fla. 2001) (sane,
but as to vacation of control release after revocation of

pr obati on).

-17-



liberty, and it ends when the sentence has been served either
day for day in prison or through the accunul ation of gain
time. On the date the inmate’s | ast sentence ends, he or she
will be released fromprison. Since this date may be earlier
than the | ength of the sentence inposed, a tentative rel ease
date (TRD) is established to project the earlier rel ease date
t hrough the accumul ati on of gain-tine.

The conputation begins with the date the sentence
conmences to run, which is the date the sentence is inposed. §
944.275(2) and 921.161(1), Fla. Stat. A maximumrel ease date
is established first based on the follow ng formula: date
sentence i nposed + prison terminposed (converted into days)
m nus judicial credit for presentence tine served. 8§
944.275(2)(a), Fla. Stat. The TRD then is established based
on the followi ng fornmula: maxinmmrelease date m nus award of
gain time plus forfeiture of gain tinme. 8§ 944.275(3)(a), Fla.
St at .

Al t hough each sentence has its own ending date
(calculated in the same manner as is the ending date on the
TRD sentence), there is only one overall TRD, which is
determ ned by the sentence or sentences which end | ast.

Cenerally it is the |longest sentence inposed, Wnkler v.

Moore, 831 So.2d 63, 71 (Fla. 2002), but due to the variations

-18-



in the gain-time earned on each sentence and the date of
inmposition, it may be a shorter sentence or a sentence of the
sane | ength.

The tinme served incarcerated and the gain-tinme earned
both work to reduce the number of days that are left to be
served on a sentence, but neither reduces the I ength of the
sentence itself. Tinme served and gain tine earned work
toget her but in opposite directions, so to speak. Each day
served in custody on a sentence after a sentence is inposed
noves the inmate one day closer to the rel ease date, whereas
each day of gain tine applied noves the tentative rel ease date
t hat nunmber of days closer to the present. \When the tentative
rel ease date is the same as the calendar date, the inmate is
rel eased fromcustody. |In other words, tinme served applies to
the front end of the sentence, while gain time applies to the
back end. Upon the sentence ending, the term of inprisonnent
i nposed will be conprised of time served and time not served
(gain-tinme).

How t he Department cal cul ates an ending date on a
sentence i s independent of how the sentence is to be served.

A sentence may be served al one, or concurrently with one or
nore sentences, or consecutively to one or nore sentences.

I f the sentence runs concurrently with another sentence,
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this merely means that it is traveling with the other

sentence. While the sentences are running concurrently, a day
served in prison on one is a day served in prison on the

ot her, but the gain-tinme earned may vary significantly, for
example, from O days up to 25 days of incentive gain-tine

nmont hly. The sentences continue to run concurrently as | ong
as both remain active, and a sentence remains active until it
has ended through the accumul ation of gain tine or, if no gain
time is authorized, through service of the sentence in prison
day for day.

Consecutive sentences, on the other hand, are served one
after the other, and both prison tinme served and gain-tine
earned remai n unique to each sentence. However, because the
retention of earned gain-tine is conditioned on continuing
good behavior until the |ast sentence is served and the
rel ease date is reached, it nay be necessary to forfeit earned
gain-tinme on a sentence that has reached its ending point in
t he consecutive chain. An exception is made for inmates who
of f ended between July 1, 1978 and June 16, 1983. Orosz v.

Singletary, 693 So.2d 538 (Fla. 1997)

VWhat happens when one sentence ends before anot her

sentence ends is el aborated on in Brooks v. State, 762 So.2d

1011, 1013 n 3 (Fla. 5th DCA 2000) involving concurrent
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sentences, one subject to probation and the other to parole
supervi si on

Bei ng rel eased by the Departnment of Corrections in
this case does not nmean that Brooks was physically
rel eased from custody since he continued serving an
unrel ated sentence after the expiration of the
incarcerative portion of his sentence. It sinply
means that the Departnment of Corrections
constructively released himfromthe incarcerative
portion of that sentence.

| . CONTRARY TO THE FIRST DCA’ S HOLDI NG, RESPONDENT

BOLDEN S CONDI TI ONAL RELEASE SUPERVI SI ON ON THE SHOTGUN

SENTENCE WAS PROPERLY TOLLED UNTI L HE SERVED THE AGGRAVATED

ASSAULT/ BATTERY SENTENCES AND REACHED HI S OVERALL TENTATI VE

RELEASE DATE.

Condi tional release supervision is a post-prison program
for inmates who need additional supervision after conpleting
the incarcerative portion of their sentences through the

accunmul ation of gain tinme. Mayes v. More, 827 So.2d 967,

972 (Fla. 2002); 8§ 947.1405, Fla. Stat.; § 944.291(2), Fla.
Stat. Neither the sentencing court nor the Departnment has any
authority over the conditional release program rather, it is
a statutory programinplenmented solely by the Florida Parole

Conmmi ssi on. Mayes v. Moore, 827 So.2d at 971; Gay V.

Singletary, 700 So.2d 1220, 1221 (Fla. 1997); Rivera v.

Singletary, 707 So.2d 326, 326 (Fla. 1998). The Departnent
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actually supervises the inmate, but it is on behalf of the
Commi ssion. The length of the inmate’s supervision is equal

to the gain-tine earned on the sentence. Duncan v. Moore, 754

So.2d 708, 710-711 (Fla. 2000).
Section 947.1405(2), Florida Statutes (Supp. 1992)
provides in relevant part:

Any inmate who is convicted of a crime commtted on
or after COctober 1, 1988, which crinme is contained
in category 1, category 2, category 3, or category 4
of Rule 3.701 and Rule 3.988, Florida Rules of

Crim nal Procedure, and who has served at |east one
prior felony commtment at a state or federal
correctional institution or is sentenced as a

habi tual or violent habitual offender pursuant to s.
775.084 shall, upon reaching the tentative rel ease
date or provisional release date, whichever is
earlier, as established by the Department of
Corrections, be released under supervision subject
to specified terms and conditions, including paynent
of the cost of supervision pursuant to s. 948.009.
(enmphasi s suppli ed)

Condi tional release supervision is mandated for the worst
of crimnals--for exanple, nurderers, sexual offenders,
robbers, and those who commt other violent personal crines
against their victinms. Rules 3.701 and 3.988, Fla.R Crm P.
These offenders are too great of a threat to society to be set
free w thout supervision.

Whil e generally there are rehabilitative aspects of
prison |ife, they cannot substitute for supervision in the

community. It is one thing for an inmate to remain
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productive, drug free, alcohol free, non-violent, and | aw
abi ding whil e under constant and pervasive supervision and
another thing for the inmate to do so while living in the
community. There the inmate is expected to neet financial,
fam |y, and social obligations, while dealing with the sane
frustrations, influences, and tenptations that got himinto

trouble in the first place. Duncan v. Moore, 754 So.2d at 710

(“This supervision should help these fornmer inmates in
bridging the gap between prison and the outside world. To
encourage rel easees to conply with the terns and conditions of
supervi sion, the program provides that if the releasee fails
to do so, the releasee will be returned to prison and his gain
time will be forfeited”).

Fromits plain and express | anguage, the conditional
rel ease statute requires supervision to begin upon the date
the inmate reaches his or her tentative release date. This is
“the date projected for the prisoner’s release from custody by
virtue of gain-tinme granted or forfeited pursuant to s.
944.275(3)(a).” 8 947.005(6), Fla. Stat. (1991). Since an
i nmat e cannot be released fromcustody until his |ast sentence
has been served, Wnkler. 831 So.2d at 71, the Departnment,
pursuant to section 944.275(3), calculates an overal

tentati ve rel ease date based on the sentence which ends | ast.
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G ven its purpose, there can be only one such date, even
t hough the inmate may have other sentences to serve which wl
end earlier due to their unique characteristics.

The conditional release statute further provides that
upon reaching the tentative release date, the inmate shall “be

rel eased under supervision subject to specified terns and

condi tions, including paynent of the cost of supervision

pursuant to s. 948.09.” In a prison setting, there is little
doubt as to the nmeaning of the word “release.” It nmeans “to
set free, as fromconfinenent,” and it is a synonym for

“free.” Webster’s New World College Dictionary, 1210 (4th ed.

2000) .

The sentence in which the word “rel eased” appears in the
conditional rel ease statute supports this construction. Wen
the inmate is “released,” it is to supervision, and he is
expected to conply with certain terns and conditions, such as
paynent of his supervision. These conditions obviously do not
cone into play until the inmate is physically released from
cust ody.

The | egi slature thus has clearly indicated when
supervi si on comences, W thout any exceptions for specific
fact patterns. In other words, supervision conmmences upon the

inmate’s physical release fromprison, not while the inmate is
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still in prison, nor after the inmate has been at liberty for
awhile. |If a sentence ends through the accunul ati on of gain-
time before all the sentences are served, the supervision
portion necessarily will be tolled until the inmte’ s physical
rel ease from cust ody.

Evans is consistent with the Departnment’s interpretation
of the conditional rel ease statute. There this Court held
that the Comm ssion could toll the period of supervision on
t he supervision sentence until the nonsupervision sentence was
served. |Its holding was based on the purpose of the
Condi ti onal Rel ease Program Act (supervision of nore at-risk
of fenders after their release fromprison); the absurdity of
al | owi ng post-prison supervision to be served in prison in
view of its purpose; and the windfall to the inmate resulting
from service of supervision while inprisoned.

This Court in Evans also relied on two cases approving
tolling of judicial supervision (probation and comrunity
control) while a nonsupervision sentence was served: State v.
Savage, 589 So.2d 1016 (Fla. 5th DCA 1991) (probationary term
was tolled on concurrent sentences while defendant served
straight incarceration on an unrel ated consecutive sentence)

and Bradley v. State, 721 So.2d 775 (Fla. 5th DCA 1998)

(judicial supervision tolled on sentence that apparently ran
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concurrently with an unrel ated strai ght sentence). See also,

Brooks v. State, supra (probation supervision tolled on one

sentence whil e defendant conpl eted unrelated prison term on
anot her sentence subject to parole).

According to the First DCA, Bolden’' s supervision on the
shot gun sentence commenced runni ng when it ended through the
accurmul ation of gain-tinme, rather than when he was actually
rel eased fromprison. Wy the First DCA reached this result
is unclear fromthe opinion, but w thout an answer, it is
difficult to adequately discuss the case. The First DCA
focuses its attention on deterni ning whether any |aw exists to
stop the supervision fromrunning until physical release from
prison.

The First DCA concludes that section 947.1405(2) does not
aut horize the tolling of Bolden s supervision. (A 9-10) The
Court finds “no statutory support for the Departnment’s
calculation.” It points out that section 947.141(4), Fla.
Stat. (1991) (revocation of conditional release) “makes no
mention of tolling or adding supervision time into the new
rel ease date.” As to section 947.1405(2), Fla. Stat. (1991)
(conditional rel ease supervision), the Court observes that the
statute “sinply states that the inmate will be rel eased under

supervi sion ‘upon reaching the tentative rel ease date or
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provi sional release date and notes that the 1997 anendnent
found in section 947.1405(2)(c) was not in effect then. This
provi sion provides that if an inmate has one supervi sion
sentence to serve, all of the sentences being served are

subj ect to supervision. The First DCA interprets this Court’s
Pressl ey decision as construing all these provisions to nean
that for offenses commtted after the 1997 anmendnent,

supervi sion may be transferred by the Comm ssion “to the end
of the overall sentence.” (A. 9-10) The Depart ment
respectfully disagrees with the First DCA s conclusion that no
statutory authority exists to toll.

While there is no express statutory authority to toll
there is inplicit authority to toll. The conditional release
supervi sion statute provides a specific date when supervision
begins, and that is the date upon which the inmate is
physically rel eased fromcustody. |f supervision does not
begin until the inmate is actually rel eased, then supervision
on a sentence that ends before this date necessarily is
tol | ed.

Al t hough not entirely clear, it appears that the First
DCA views the 1997 anendnment to the conditional release
statute as authorizing tolling of supervision for offenses

conmtted after its effective date. (A 9-10) |If so,
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respectfully the First DCA has m sconstrued this anendnment.

Section 947.1405(2) was anended in 1997 by adding the
foll owi ng sentence, “Such supervision shall be applicable to
all sentences within the overall term of sentences if the
inmate’s overall term of sentences includes one or nore
conditional release eligible sentences as provided herein.”
Ch. 97-308, 8 1 at 5516, Laws of Fla. The amendnment applies
only to sentences inposed for offenses conmtted on or after
October 1, 1997, and it is not relevant in this case due to
Bol den’ s of fense date.

The amendnent did not alter the time when supervision
begins. Conditional rel ease supervision has always started
only upon an inmate’s release fromprison, initially upon
reaching his or her tentative release date and |l ater, after
provi sional credits went into effect, upon reaching the
earlier of the two release dates. See 8§ 947.1405(2), Fla.
Stat. (1988-2002). The anmendnent expanded the cl ass of
sentences on which the inmate was subject to supervision. It
sinply operates as follows: If at |east one sentence in an
inmate’ s bundl e of sentences is a conditional release covered
sentence, then all the sentences in the bundle committed after
October 1, 1997 are treated as conditional release covered

sent ences.
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For exanmpl e, suppose an inmate has previously been
committed to prison and he is at sonme time later conmtted to
the Departnent to serve two sentences, with one being a
category 4 offense and the other a category 5 offense. |If the
of fenses were comm tted before the 1997 anendnment, the inmate
woul d be subject to supervision on only the sentence inposed
for the category 4 offense. |If the offenses were comm tted
after the 1997 anmendnent, the sentence inposed for the
category 5 offense al so would be subject to supervision by
virtue of having been inposed within the overall term of
sent ences.

In its discussion of the 1997 amendnent, the First DCA
al so appears to have concluded that after 1997, a supervision
is to be transferred to the end of the overall sentence. It
relied on a coment made by this Court in Pressley regarding
the transfer of “supervision to the end of the overal
sentence for offenses commtted after the 1997 amendnent.” (A
9-10) This Court in dicta briefly discussed the 1997 anmendnent
in Cooper, at 45, and Pressley at 97-98, but not in Evans.
Technically, supervision is not transferred from one sentence
to another, either before or after the 1997 amendnent, but
rather, as was explained by this Court in Evans at 508-509, a

supervi sion sentence itself is used to determ ne the |ength of
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supervi sion, and the supervision period on that sentence is
tolled until the inmate is released fromprison after serving
all his sentences.

In addition to the |ack of statutory authority to toll,
the First DCA al so concludes that Evans does not authorize
tolling of Bolden's supervision. (A 10) The First DCA
recogni zes that Evans does authorize tolling, but as it reads
the opinion, that authority does not include tolling under
Bol den’ s circunmstances. The apparent reason is that the two
probation opinions cited in Evans are based on an exception to
the “general rule” that probation begins inmmediately upon
rel ease fromincarceration. The First DCA states:

| n uphol ding the Department’s actions, the court
cited with approval Sate v. Savage, 589 So.2d 1016
(Fla. 5th DCA 1991), and Bradley v. State, 721 So.2d
775 (Fla. 5th DCA 1998), as authority for tolling

t he supervision period while the inmate remained in
prison on unrel ated, uncovered of fenses.

* % % %

Evans extends the reasoning in Savage to
conditional -rel ease supervision, as opposed to
probation, but |ike Savage and Bradley, it also

i nvol ves unrel ated sentences; a 15-year sentence for
a cocaine offense commtted in 1988 and a seven-year
sentence for mansl aughter commtted in 1992. 1In the
i nstant case, Bolden is serving concurrent sentences
on related crines; therefore, it cannot be said that
he “decided to incur new prison tine as a result of
a separate and distinct offense,” Savage, 589 So2d
at 1018, thereby justifying a deviation fromthe
general rule that the supervisory portion of a split
sentence should imediately follow the incarcerative
portion of that sentence.” (A 6-8)
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The Departnment respectfully disagrees with the First DCA' s
overal | concl usion.

Savage hel d that probation supervision is tolled on one
sentence while another sentence is served for a subsequently
commtted of fense because the delay is due to the inmate’s own
m sconduct. Savage was followed in Bradley w thout nuch
di scussion. These probation cases were factually conveni ent
for this Court in Evans, and the reasoning supporting their
hol di ngs coul d be adopted w thout enbraci ng general
probati onary rul es.

Not hi ng was said in Evans about any general rules; the
focus was el sewhere. This Court reasoned that it would defy
conmon sense to serve supervision in prison; it would make no
sense to require i nmates who needed supervision to serve it in
prison; and a defendant should not benefit fromhis own
m sconduct .

This Court in Evans did not discuss the conditional
rel ease statute in ternms of whether both constructive and
actual release were covered. It in fact has not yet done so.

In three of its major supervision cases, Cooper, Pressley, and

Evans, related issues were addressed, but not this precise
i ssue. I n Cooper, this Court interpreted the conditional

rel ease statute to apply only to supervision sentences and
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commented that the statute speaks to the release date on
supervi si on sentences but not on non-supervision sentences.
Cooper, 701 So.2d at 545. Pressley essentially reaffirned
Cooper, and Evans, of course, reaffirned the individuality of
each sentence and dealt with the tolling issue.

The First DCA al so distinguished Evans on the ground that
the rel ease date was | ater on the nonsupervision sentence than
it was on the supervision sentence, and that w thout tolling,
| nmat e Evans woul d have obtained his freedom wi t hout serving
supervision. This would be true only if Inmate Evans’
supervi sion sentence could have been served day for day in
prison before the non-supervision sentence ended. The opinion
does not disclose this fact.

By contrast, according to the First DCA, Bolden could not
have received a windfall of conditional freedom because al
three of his sentences were supervision sentences. Wile
Bol den’s windfall would not result in his inmedi ate freedom
it would bring him 337 days cl oser to unconditional freedom by
reduci ng the amount of time to be served on supervision to 997
days (as opposed to 1334 days). The First DCA s approach
overl ooks the uni queness of each supervision sentence.

Finally, the First DCA concludes that Savage, Bradley,

and Brooks do not support tolling conditional rel ease
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supervision, and it distinguishes these cases on the sane
ground that it distinguishes Evans. The Depart nment
respectfully disagrees and relies on its prior analysis.

The Departnment recogni zes that these cases involve the
general principle that “the supervisory portion of a split
sentence should i mediately follow the incarcerative portion
of that sentence,” which the First DCA nmentions twice inits
opinion. (A. 6-8) This rule is codified in section 948.01(6),
Fla. Stat. (2002) (“The period of probation or conmunity
control shall comrence i nmmedi ately upon the rel ease of the
def endant fromincarceration, whether by parole or gain-tine
al l owances”). It, however, does not take precedence over the
conditional release statute, and the Legislature’ s intent that
conditional release supervision begin upon the inmate’s

physi cal rel ease from custody. Lincoln v. Florida Parole

Comm ssi on, 643 So.2d 668, 669, 671 (Fla. 1st DCA 1994) ("“no

statute should be construed so as to defeat the intention of

the Legislature”).

1. CONTRARY TO THE HOLDI NG | N BOLDEN, A CONDI TI ONAL

RELEASE VI OLATOR' S SENTENCE MUST BE TOLLED FOR ANY Tl ME SPENT

| N PRI SON SERVI NG A LONGER CONCURRENT OR CONSECUTI VE SENTENCE

AFTER CONDI T1 ONAL COMPLETI ON OF A SHORTER CONCURRENT SENTENCE.
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Bol den accepts that an inmate’ s rel ease date nmust be
extended for the tinme spent out of prison on conditional
rel ease supervision. Bolden however, holds that where rel ated
sentences are inposed, the Departnent |acks authority to add
days to a release date to account for the time spent in prison
serving a |longer concurrent sentence, after conditional
conpl etion of a shorter concurrent sentence. Thus, even
t hough the shotgun sentence conditionally expired on April 25,
1999, and the next 337 days Bolden spent in prison until his
rel ease on March 27, 2000, was to conditionally satisfy other
sentences, Bolden holds that these 337 days nust be applied to
t he shotgun sentence. The Departnment | acks authority to
apply this credit, applying this credit interferes with the
Condi ti onal Release Program Act, and it is against public
policy.

Most adm ni strative agencies are creatures of statute and

have only such powers as the statutes confer. See, Fiat Mtors

of N. Anerica v. Calvin, 356 So.2d 908, 909 (Fla. 1st DCA

1978). The statute that instructs the Departnent generally on
how to structure a rel ease date does not authorize the
Departnent to credit a sentence for tine not served on a
sentence. That section, entitled “gain-tinme” provides for the

establi shnent of a “maxi num rel ease date,” which is arrived at
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by beginning with the date of the sentence, adding the term of
t he sentence and then deducting time lawfully credited. “In
establishing [the maxi mum rel ease date], the departnent shal
reduce the total tinme to be served by any tinme |awfully
credited.” See § 944.275(2)(a), Fla. Stat. (1983)-(2002).
Time lawfully credited can include credit a sentencing court
awards for jail tinme credit under § 921.161, tine served and

gaintime under State v. Green, 547 So.2d 925 (Fla. 1989) or

Tripp v. State, 622 So.2d 941 (Fla. 1993), and tinme served

under § 921.0017. It can also include credit awarded by the
Fl ori da Parol e Comm ssion under § 947.1405. However, none of

t hese sources provide authority for the Departnment to apply
credit to a conditional release violator for tinme spent in
prison serving other sentences. That tine is not court
ordered pre-sentence jail credit or probation violation credit
and as the Comm ssion awarded a credit of only one day while
on supervision, the source of the credit cannot be lawfully
ordered credit by the Parole Comm ssion.

Section 944.275 al so authorizes the Departnment to apply
gain-time to a sentence in order to establish a tentative
rel ease date. See, 8§ 944.275(3)(a), Fla. Stat. (1983)-
(2002). The 337 days does not represent gain-tinme. Thus,

t hat subsection also fails to provide authority to apply
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credit for the 337 days Bol den spent in prison serving other
sentences. Section 944.275 sinply does not authorize the
Departnment to transfer credit for time served in prison on a
| onger concurrent or consecutive sentence and apply that tinme
to a shorter sentence which had al ready been conditionally
sati sfied.

Further, while the Comm ssion’s statutes allow DOC to
reduce the time a violator is to serve upon violation with
newly earned gain-time, it does not provide authority to
reduce the time an inmate is to serve as a violator by tine
spent in prison before rel ease serving other sentences.

Whenever a conditional release is revoked by the

conm ssion and the releasee is ordered by the

conm ssion to be returned to prison, the rel easee,

by reason of his m sconduct, may be deened to have

forfeited all gain-time or comutation of tinme for

good conduct, as provided for by |law, earned up to

the date of his conditional release. This

subsecti on does not deprive the prisoner of his

right to gain-time or conmutation of time for good

conduct, as provided by law, for the date on which

he is returned to prison.

§ 947.141(4), Fla. Stat. (1991).

| nmat e Bol den was not in service of the shotgun sentence
after the prison termon it had ended through the accunul ation
of gain-tinme; nor was he in custody in service of this
sentence or the aggravated assault/battery sentences after his
rel ease to conditional release supervision. To avoid treating

this time as prison tinme, the rel ease dates (not |ength of
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sentences) had to be extended accordingly. The rel ease dates
on the shotgun sentence and aggravated assault/battery
sentences were extended 236 days (less 1 day FPC credit) to
account for the tinme Bolden spent at |iberty under
supervision. The release date on the shotgun sentence was
ext ended anot her 337 days to account for the tinme Bol den was
not in service of that sentence but was in service of the
aggravat ed assault/battery sentences.

The First DCA correctly acknow edged the Departnent’s
duty to extend the release date on the shotgun sentence as it
related to the tine Bolden was not in service of the prison
termwhile he was actually at liberty. 1It, however,
incorrectly refused to allow the Departnent to extend the
rel ease date for the remainder of the tinme that Bol den was not
in service of the prison termon the shotgun sentence. The
First DCA concludes that there is no statutory authority to
add “the tolled supervision” period to the sentence
cal cul ati on. Respectfully, the converse is true. |In order for
the DOC to apply credit for tinme when an inmate was not in
service of a conditionally expired sentence, which is
accounted for by tolling, the |egislature nust have provided
authority. No such authority exists.

It is inmportant to renenmber that the Departnent has no
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authority to confine an inmate on a concurrent sentence on

whi ch the prison portion has ended. |If the inmte is not

rel eased imediately, it is because he or she is being held in
confinenment solely to serve other sentences. Cf. Keene v.
Cochran 146 So.2d 364 (Fla. 1962) (petitioner is entitled to
be rel eased fromvoid sentences and sentence which have been
sati sfied, but must be detained by corrections to serve

remai nder of other lawfully inposed sentences).

Not only is tolling necessary on the shotgun sentence to
avoi d applying credit for time served solely on other
sentences, if the Departnent did not toll, it would underm ne
t he Conditional Release Program Act. [In order to encourage
of fenders to conmply with the ternms and conditions of
supervi sion, the Legislature provided authority for the
forfeiture of gaintine upon revocation of conditional release.

Whenever a conditional release is revoked by the

conm ssion and the releasee is ordered by the

conm ssion to be returned to prison, the rel easee,

by reason of his m sconduct, may be deened to have

forfeited all gain-time or comutation of tinme for

good conduct, as provided for by |law, earned up to

the date of his conditional release.

See § 947.141(4), Fla. Stat. (1991).

At the sane tinme the Conditional Rel ease Act was nade

effective, the forfeiture provision was al so incorporated into

§ 944.28(1).
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If a prisoner is convicted of escape, or if :
conditional release as described in chapter 947, .
I's revoked, the departnent may, w thout notice or
hearing, declare a forfeiture of all gain-tine
earned according to the provisions of |aw by such
prisoner prior such escape or his release under
condi ti onal release
See, Ch. 88-122, § 9, Laws of Florida, p. 538. The forfeiture
provi sion has been inplenmented by rule, providing for the
mandat ory forfeiture of all gaintine earned before rel ease,
upon revocation of conditional release supervision. See Fla.
Adm n. Code R 33-601.104(1)(a)3. Consistent with these
statutes and the adm nistrative rule, this court has noted in
a series of cases that, upon revocation of conditional
rel ease, an offender returns to prison to finish serving the

rel easee’s original sentence or sentences by the forfeiture of

all the gaintine earned before release. See Duncan v. Mbore,

754 So.2d 708 (Fla. 2000) (conditional release violator
returns to prison to finish his or her sentence equal to the
ampunt of gain time awarded before rel ease to supervision);

Mayes v. Moore, 827 So.2d 967 (Fla. 2002) (it is not

unf oreseeable that all gaintine, including overcrowding
gaintinme, earned before release to conditional release, is
subject to forfeiture upon revocation of conditional release);

Evans v. Singletary 737 So.2d 505 (Fla. 1999) (determ ning

| engt h of supervision based on sentence subject to supervision

-39-



and not on | onger concurrent sentence which did not qualify
for supervision and forfeiting the gaintinme earned on sentence
subj ect to supervision is consistent with conditional release

act); Dowdy v. Singletary, 704 So.2d 1052 (Fla. 1998) (control

and conditional rel easee’s sentences are not conplete upon
rel ease; based upon |egislative changes, revocation of
conditional release is a circunstance for which gaintime is
subject to forfeiture).

However, applying credit for time served solely on a
| onger concurrent or a consecutive sentence, will result in an
inmate returning to prison as a conditional rel ease violator
to serve less than all the gaintime earned before release. In
Bol den’ s case, he should return to prison to serve 997 days on
the assault/battery sentences and 1334 days on the shotgun
sentence because this is the anount of gaintinme earned on
t hese sentences before reaching the tentative rel ease date.
However, Bolden reduces or offsets the forfeiture of the
gai ntime earned on the shotgun sentence by prison credit
served on the other sentences.?® An argument that Bol den

does not provide for the forfeiture of less than all the

6 Bol den earned 1334 days of gaintine on the shotgun
sentence, reducing that by the prison credit served between
4/ 25/ 99 to 3/27/00 on the other sentences, results in Bolden
returning to prison to serve only 997 days.
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gai ntime earned before release, and that it sinply provides
that the Departnment may not toll for time spent in prison
serving |l onger concurrent sentences, elevates form over
substance. If the gaintinme an offender earned before rel ease
is reduced by time spent in prison on other sentences, the
of fender does not return to prison to serve all the gaintine
earned before release to prison. This is clearly contrary to
t he Conditional Rel ease Program Act and § 944.28(1).

VWile it is an oversinplification of the decision, the
Bol den court finds, in part, that because neither the
Departnent’s statutes nor the Conditional Rel ease Act contain
the word “tolling,” tolling the shotgun sentence while in
prison is not authorized. The |egislature need not have
included the word “tolling” because it provided for this in
other ways — that is, directing the Department as to what
credit may be applied to a sentence (and this credit does not
include time served solely on other prison sentences after
condi tional conpletion of a shorter sentence)and by providing
for the forfeiture all gaintime earned before rel ease.

Clearly, the Department’s statutes should not be read to
undercut the statutes the Parole Comm ssion inplenments. \Were
statutes operate on the sanme subject, courts should construe

them so as to preserve the force of both. See, Mann v.
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Goodyear Tire & Rubber Co., 300 So.2d 666 (Fla. 1974.) In the

past, offenders attenpted to construe DOC s statutes to
undercut the Conditional Release Act, arguing that because the
Departnent’s statutes did not provide for extending a rel ease
date during the tine an of fender was on control release
supervi sion, the Departnment had no authority to toll or extend
a release date for this period of tine. This Court rejected

t he argunment, reasoning as follows:

The Florida Parole Conm ssion consi dered whet her Gay
shoul d be granted credit for tinme spent on Control
Rel ease but ultimately denied such credit. The
Department of Corrections then recal cul ated Gay’s
rel ease date. In so doing, the Departnment did not
credit Gay for tinme spent under supervision but

rat her included that period of tinme as tinme spent
out of custody. See § 944.275(2)(c), Fla. Stat.
(1995) L Txx k%

First, Gay argues that the Departnent of Corrections
does not have authority to deny himcredit for the
time he spent on Control Rel ease because section
944. 275, which provides how the Departnent is to
determi ne inmate rel ease dates, does not address
deduction of credit when Control Release is revoked.
That section only nentions the exclusion of tine
spent out of prison fromthe rel ease date

cal cul ati on when an inmate is returned to custody
after escaping or violating parole. See §
944.275(2)(c). Thus, Gay maintains that, under the

This section provides: “When an escaped prisoner or a
parole violator is returned to the custody of the departnent,
t he maxi num sentence expiration date in effect when the escape
occurred or the parole was effective shall be extended by the
amount of time the prisoner was not in custody plus the tinme
i nposed in any new sentence or sentences, but reduced by any
| awful credits.”
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doctrine of inclusio unius est exclusio alterius,
the Departnment |acks authority to deny himcredit.
We concl ude, however, that the resolution of this
case depends not on section 944.275, but rather on
section 947.146. Section 944.275(2)(c) is nerely
instructive as to how the Departnment of Corrections
is to determne inmate rel ease dates. Under section
947.146(1), it is the Parole Conmm ssion, as the
Control Release Authority, that adm nisters the
Control Rel ease program Therefore, logically it
shoul d be the Parol e Comm ssion that determ nes
credit for tine spent under that program |If the

| egi sl ature had intended that this inportant

deci sion be determ ned by another agency, such as

t he Departnment of Corrections, the legislature
surely would have nade that intent clear.

Therefore, we conclude that the Departnment of
Corrections cannot grant credit for tinme spent under
Control Rel ease supervision unless the Parole

Conmmi ssion instructs it to do so. ***x*

Accordi ngly, because it was within the Parole

Comm ssion’s authority to deny Gay credit for time
spent on Control Rel ease and the Departnent of
Corrections properly refused to include such credit
in recalculating Gay's rel ease date, we deny the
petition. 1d., at 1221-1223.

Gay was extended to conditional release supervision in

Rivera v. Singletary 707 So.2d 326 (Fla. 1998).

Thus, the fact that 8§ 944.275 does not explicitly provide
for extending a rel ease date after a sentence has been
conditionally satisfied is not dispositive. Where an offender
is subject to conditional rel ease supervision, the DOC s
statutes nust be read in conjunction with the Conditi onal
Rel ease Program Act. In order to avoid dimnishing and in

sone cases, nullifying the penalty for violation of
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supervision, it is necessary to extend a release date for any
time not served on a sentence, including the tolled
supervision tinme. |In Bolden's case, if the Departnment does
not extend his rel ease date for the tinme he was in prison
serving | onger concurrent sentences after conditional
sati sfaction of his shotgun sentence, it dimnishes the
penalty for violation of conditional release supervision. In
ot her cases, such as where a nuch | onger concurrent sentence
or a consecutive sentence was inposed, it would nullify the
penalty altogether

Furthernmore, the First DCA is taking inconsistent
positions with regard to the time after April 25, 1999. On
one hand, the First DCA indicates that supervision on the
shot gun sentence may not be tolled until release. The effect
of this nust be that as of April 25, 1999, the petitioner
began conditional release supervision on the shotgun sentence
while in prison. On the other hand, the First DCA al so
i ndi cates that Bol den nmust receive prison credit for the tinme
after April 25, 1999 until My 27, 2000, because he was in
prison at that tinme, albeit, serving other sentences. |If
supervi si on began on the shotgun sentence when that sentence
was conditionally satisfied in April of 1999, the Parole

Commi ssion, not the DOC, has the discretion to award credit
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for that tinme. See, Rivera, supra. The Departnent itself

cannot, and does not, grant the returning supervision violator
any credit on the prison termfor tine not served on it. This
is true whether judicial or executive supervision is violated.

See, Wlson v. State, 603 So.2d 93 (Fla. 5'" DCA 1992) (credit

for time served on incarcerative portion of probationary split
sentence is a judicial task, not departnmental task); see also,

Ri vera supra (credit for tinme served on conditional

supervision is within Conm ssion’s discretion, not
departnment’s). On the other hand, if Bolden was serving the
shot gun sentence after April 25, 1999, which is the effect of
failing to toll, Bolden could not have been on supervision.
An of f ender cannot sinultaneously serve conditional rel ease
supervision and prison tinme on the sanme sentence. These two
states are nmutually exclusive. Despite this, the effect of
the First DCA's decision is that Bolden was sinultaneously
serving the shotgun sentence and on supervision for the
shotgun offense, as of April 25, 1999. This inconsistency is
avoi ded when the First DCA's opinion is rejected. As noted
earlier, Bolden was not serving the shotgun sentence or on
supervi sion as of April 25, 1999. He had conditionally
satisfied the sentence and supervision was tolled until

rel ease from prison.
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Not only is applying credit for time served on other
sentences after conditional conpletion of the shotgun sentence
unaut hori zed and serves to undercut the Conditional Rel ease
Act, it iIs against public policy. The reason why Bol den was
not rel eased and able to begin supervision when he
conditionally conpleted the shotgun sentence in April of 1999
is because he chose to commit crinmes that subjected himto a
firearm mandatory termunder 8 775.087(2). Dimnishing the
penalty for violation of conditional release on the shotgun
sentence because the offender commtted crinmes that warranted
| onger sentences, is surely contrary to public policy. It is
tantamount to allowing the violator to establish a Iine of
credit for a future violation of conditional release. In

Silvester v. State, 794 So.2d 683 (Fla. 4t" DCA 2001), the

principle was applied to deny credit for time served on
vacated convictions agai nst a sentence inposed for a new
crime. The principle is no | ess applicable because the new
m sbehavi or constitutes a violation of supervision, rather
than a crime. Further, the case for denying the credit is
even stronger here. In Silvester, the tine served on the
vacated sentences is tinme that the defendant should not have
served at all. This time is comopnly referred to as “dead

time.” See Davis v. Attorney Gen., 432 F.2d 777, 778 (5" Cir
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1970); Henley v. Johnson, 885 F.2d 790 (11th Cir. 1989). There
i's, perhaps, sone equitable argunent that can be made for
granting credit for dead time. At bar, the tine Bol den served
after April 25, 1999 was not dead time or tine that he should
not have served. It is time he was legally required to serve
because of the seriousness of two of the crinmes he conmtted.
Granting this credit is not nmerely unsupported by equity, it
is contrary to public policy. There is no statutory authority
or equitable principle supporting reducing the penalty for
violation of conditional rel ease supervision with time that an
inmate served solely on a | onger concurrent sentence or a
consecutive sentence, whether inposed for a related or

unrel ated of fense, before rel ease to supervision.

[11. THE | MPACT OF THE FIRST DCA’S OPI NI ON ON HOW

SENTENCES ARE EXECUTED BOTH I N PRI SON AND ON SUPERVI SION | S

POTENTI ALLY FAR REACHI NG

1. When a prison sentence is served pieceneal, there

always will be a period of tine when the prison termis not
bei ng served. |If credit is given for this gap, this neans the
inmate will not fully serve the prison term On the other

hand, if credit is not given for the gap, this neans that the
time it takes to fully serve the prison termfromthe date it

was originally inposed may, and frequently does, extend beyond
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the actual length of the prison termitself. Such an
unavoi dabl e consequence is justified because the gap in

serving the prison termis due to the inmate’s own ni sconduct.

The gap may occur while the inmate is still in prison or
at liberty. A gap occurring in prison results froma
supervi sion sentence endi ng through the accurul ation of gain
time before all the other sentences have been served. The gap
will continue until the inmate returns to prison as a
supervision violator. A gap occurring outside prison results
fromthe Departnent releasing the innmate to supervision or
fromthe inmate escaping. The prison termw || not commence
to run again on the supervision sentence until the innmate
returns to prison as a supervision violator. An escapee’s
prison termw ||l not conmmence to run again until his or her

capture and incarceration. Hopping v. State, 650 So.2d 1087,

1088 (Fla. 3rd DCA 1995) (“When a prisoner escapes his
sentence is tolled, upon recapture that sentence restarts”).
VWhen the gap occurs in prison, the inmate is incarcerated
for a longer period of tinme than was actually served on the
supervi sion sentence that ended through the accurul ati on of
gain-time. The length of the additional period of
incarceration is equal to the nunber of days the inmate has to

remain in prison solely to serve other sentences. The tine
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period could be I ong enough to equal or exceed the prison tinme
remai ning to be served on the supervision sentence that has
ended in the event the inmate returns to prison as a
supervi si on viol at or.

Bol den received three concurrent 10-year sentences, and
he will never serve day for day in prison nore than 10 years
on each sentence. This does not mean, however, that Bol den
wi Il walk out the prison gate just as soon as he has served
day for day a total of 10 years in prison. Each of Bolden's
supervi si on sentences were uni que, which neant that he had to
remain in prison to serve the remni nder of the prison ternms on
t he aggravated assault/battery sentences after the shotgun
sentence ended through the accunul ation of gain-tinme. He,
therefore, spent 337 days incarcerated which could not be
applied to the shotgun sentence, and when he returned to
prison as a supervision violator due to his own m sconduct,
his rel ease date on the shotgun sentence had to be extended by
t hose 337 days.

What happened to Bolden is the same as what happened to
the offenders in Evans (Evans had to wait until a
nonsupervi sion prison sentence was served before comrenci ng
the conditional release supervision on the sentence that had
ended t hrough the accumul ati on of gain-tine); Savage (Savage

had to wait until a consecutive 2 1/2-year straight prison
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sentence was served before he comrenced probation supervision
on his probationary split sentences that had ended through the
accurmul ation of gain-tine); and Bradley (Bradl ey apparently
was serving a straight prison sentence concurrently with a
strai ght judicial supervision sentence, and the supervision
sentence could not conmence until the prison sentence ended).
Bol den’ s circunstance are al so the sane as what happens to al
ot her inmates who nust wait to serve supervision on one
sentence while serving a prison term on another sentence.

The First DCA held that the tolling period cannot be
accounted for upon the inmate’'s return to prison as a
supervi sion violator, even under an Evans scenario. What this
nmeans is that the executive supervision on a sentence,
regardl ess of whether the sentence is being served
concurrently or consecutively, may never be served at all, or

only partially served.?8

8 1f an inmate is under judicial supervision, the inmte
returns to prison with a new sentence, and the cal cul ati on of
t he new rel ease date begins on the date the new sentence is
i nposed. Under this method, any time (either in or out of
prison) prior to the new sentencing date that the i nmate was
not serving the old prison termis naturally taken into
account and does not appear in the calculation of the new
rel ease date. By contrast, if the inmate is under executive
supervi sion, he or she returns to prison on the old sentence,
and the cal culation of the new rel ease date begins on the date
the old sentence was inposed. Under this method, if the
Departnent does not extend the new rel ease date by the tine
the inmate was not serving the prison term it necessarily
will be granting the inmate prison credit for tine not
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2. Based on the First DCA s decision, the Departnment and
t he Comm ssion have been given the inpossible task of
di stingui shing between “related” and “unrel ated” offenses to
determ ne when tolling of supervision is appropriate. The
First DCA acknow edged that tolling of supervision was proper
when the offenses underlying the sentences are unrel ated but
concl uded that tolling of supervision is unauthorized when the
of fenses are rel ated.

Each sentence woul d have to be reviewed manually to make
this determ nati on whenever one of the active sentences was
subj ect to supervision. Both agencies would need to know how
much of the supervision, if any, was to be served at liberty
and how nmuch of it in prison as a supervision violator. (The
sane anmpbunt of gain-time that is awarded on the sentence is
the sanme anmount that is served on supervision and the sane
ampunt that is served as a supervision violator.) The
Conmmi ssion al so would need to know whether “in-prison
supervi sion” could be revoked and, if so, under what
ci rcumst ances.

The task is nmade even harder because the term “rel ated”
is itself vague and undefined. The First DCA concl uded t hat

Bol den’ s of fenses were rel ated where they all were commtted

actually served in prison on the sentence.
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on the same day and involved two victinms, an unidentified
firearm and a short-barreled shotgun. Although the First DCA
is probably correct, it is doubtful that the Departnent or the
Comm ssi on could get away with relying solely on the charging
docunent to make this determi nation. The crinmes could have
been conmtted in different episodes on the same day, and if
so, treating the offenses as related would result in the

inmate receiving an unjustified wi ndfall.

-52-



CONCLUSI ON

The Departnment respectfully requests this Honorabl e Count
to reverse the First DCA and uphold the mandamus court in this

case.

Respectfully subm tted,

Carolyn J. Mosley, FBN
593280
Assi st ant General Counsel

Judy Bone, FBN 0503398
Assi st ant General Counsel

Depart nent of Corrections
2601 Blair Stone Road

Tal | ahassee, FL 32399- 2500
(850) 488-2326
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